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PREFACE. 

The  History  whichl  now. presume  to  o^t 
to  the  profession  of  the  law,  is  an  attempt  to  in- 
vestigate and  discover  the  first  principles  of 
that  complicated  system  which  we  are  daily 
discussing. 

It  has  happened  to  the  law  as  to  other  produc*- 
tions  of  human  invention,  particularly  those 
which  are  closely  connected  with  the  tnmsae* 
'  tions  of  mankind^  that  a  series  of  yem-s  haa  gra* 
dually  wrought  such<:hanges,  as  to  render  many 
parts  of  it  obsolete ;  so  that  the  jurisprudence 
of  one  age  has  become  the  object  of  mere  hi»to-  • 
ric  remembrance  in  another..     Of  the  numerous 
volumes  that  compose  a  lawyer's  library,  how 
many  are  consigned  to  oblivion  by  the  revolu* 
tions  in  opinions^  and  practice ;  ^nd  what  a  small 
part  of  those  Which  a^istill  considered  as  in  use; 
is  necessary  for  the  purposes  of  common  Imsi- 
ness!  Notwithstanding,  therefore,  the  mijdtitude 
of  books,  the  researches  of  a  lawyer  are  confined 
to  writers  of  a  certain  period.    According  to 
the  present  course  of  study,  very  few  indeed  look 
forther  than  Coke  and  Pltmden*    Upon  the  same 
scale  of  inquiry,  the  Veir^^Books  are  considered 
jrather  in  th^  light  of  antiquities ;  raid  Gian^ 
vUU^  Bructim^  and  Fktu^  ^  ^^  longer  a  part  of 
our  law. 
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It  is  in  such  a  state  of  our  jurisprudence  that 
a  history  of  the  causes  and  steps  by  which  these 
revolutions  in  legal  learning  have  been  effected, 
becomes  curious  arid  useful.  But,  notwith- 
standing the  inquisitive  spirit  of  the  present 
pge  has  given  birth  to  histories  of  various  sci^ 
^ces,  we  have  nothing  of  this  kind  upon  our 
law,  except  Sir  Matthew  Halj&^s  History  ^' 
the  Common  Lam^  published  frpm  a  posthumous 
manuscript  at  the  beginning  of  the  present  cen- 
tury. There  have  not,  however,  been  wanting^ 
historical  discourses,  which  have  incidentally,' 
^nd  in  a  popular  way,  examined  the  progress  of 
certain  branches  of  the  law,  and  during  certain 
periods ;  such  as  those  of  Bacon,  Sullivan^  Dal- 
rj/mpley  Henry y  and  others, 
•  Sib  Matthew  Hale,  as  a  writer  upon  English 
law,  possesses  a  reputation  which  can  neither 
foe  increased  nor  diminished  by  any  thing  that 
may  be  said  of  his  History.  We  may  therefore 
freely  observe,  that  it  is  only  au  imperfect  sketch, 
containing  nothing  very  important  nor  very  new* 
Wh^t  seemed  most  to  be  expected,  namely,  an 
account  of  the  changes  made  in  the  rides  and 
maxima  of  the  law,  is  very  lightly  touched.  Iq 
^hort,  the  early  period  to  which  this  wprk  is 
confined,  and  the  cursory  way  in  which  that 
period  is  treated,  scarcely  serve  to  give  a  tast^ 
of  what  a  history  of  the  law  might  be. 

Sir  WilliamBlackstone,  though  in  a  smaller 
tompass,  bas\giyej)  a.pla^  of  a  much  better 
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jbistory  fhanthe.foniiet;  ^aod  if  the  ione  excited 
a  wish  for  somellmig  more  dom|>kte^  th6  other 
jseema  tp  have  traced  oUt  a  jsol^f^iie  ufon  which 
it  mi^ht  be  execated.  ^  It:wiiS'thech^ter<at  the 
^wd  of  the  Commcnthries  which  persuaded  me.of 
.the  utility  of  such  a  work,  if  filled  up  with-spme, 
minuteness  upon  the  outline  therb  drawn#  It 
seemed,  that  after  a  perusal  of  thdt  exceHeAt 
performance,  the  student's  curiosity  is;  naturally 
led  to  enquire  further  into  the  origin  of  the  Uw^ 
^  with  its  progress  to  the  state  at  whiqh  it  is  now 
arrived. 

'  The  plan  on  which  I  have  pursued  this  at«- 
itempt  at  a' History  of  our>Law,  is  wholly  new» 
I  found  that  modern  writers,  in  discoursing  of 
.  the  ancient  law,  were  too  ^pt  to  speak  in  modern 
terms,  Slid  generally  with  a  reference  to  some 
modern,  usage.  Hence  it  foUowedyt'hatwhat  they 
adduced  was  too  often  distorted  and  misrepre- 
sented, with  a  ]wew  of  displaying,  and  account- 
ing for,  certain  coincidences  in  the  law  at  dif- 
ferent periods,  As  diis  had  a  pendency  to  pro« 
duce  very  great  mistakes,. it  :appeared  to  me^ 
th^^t,  in  order  to  have  a  right.  conjceptioH  of  oUr 
old  jurisprudence,  it  would  be  necessary  to  for- 
get for  a  while  every  alteration  which  had  been 
made  sikice,  to  enter  upon  it  with  a  mind  wholly 
unprejudiced,  and  to  peruse  it  with  the  same  at- 
tention that  is  bestowed  on  a  system' of  modern 
law*  The  law.  of  the  time  would  then  be  learned 
in  the  language  of  the  time,  untinctured  with 
new  opinions  j  and  wheri  that  was  clearly  undef- 
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«tood,'tIie  alteraiioiis  made  therein  in  sob8ei|ua^ 
p^ods  might  be  deduced,  and  ^chibited  tctbe 
mind  of  a  mcMiern  jurist  in  tfag  true  colours  in 
which  they  appeared  to  persons  who  lired  in 
'those  respective  periods.  Upon  the  same  reason* 
ing>  it  appeared  to  me^  that  if  our  statutes,  and 
the  interpretation  of  them,  with  the  variations 
that  have  happ^ied  in  the  cbaxims,  rules,  and 
doctrines  of  the  law,  were  presented,  to  the 
reader  in^the  order  in  which  they  successively 
originated}  such  a  history, from  the  beginning  of 
our  earliest  memorials  down  to  the  present  time, 
would  not  only  ccmvey  a  just  and  complete  ac- 
count of  our  whole  law  as  it  stonds  at  this  day, 
but  place  many  parts  of  it  in  a  new  and  more 
advantageous  light,  than  could  be  derived' from 
any  institutiopal  system ;  in  prc^rtton  as  an 
arrangement  conformable  with  thenature  of  the 
subject,  surpasses  one  that  is  merely  artificial 

The  following  volumes  are  written  npoa  this 
idea ;  and  being,  in  that  view,  ati  introductory 
work,  they  will,  I  trust,  be  as  intelligible  to  a  per* 
son  unacqiiamted  with  law*books,  as  to  those  of 
the  profession.  It  was  partlywith  this  design  that 
V I  have  contented  mys^with  a  simple  narrative, 
making  few  allusicms  to  what  the  law  became  in 
later  times,  but  leaving  that  to  be  mentioned  in 
its  proper  place.  Mai}y  inferences,  and  discus* 
sions  which  seem  to  be  suggested  by  our  ancient 
laws  have  not  entirely  escaped  me ;  but  are  re- 
served  for  a  place  to  which,  agreeably  with  the 
plan  of  this  History,  I  thought  thembetteridapt« 
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ed.  Every  one  who  looks  into  our  old  law, 
feels  a  irtrong  propensity  for  remarking  on  the 
changes  it  has  since  undergone;  but  when  the 
several  steps  which  led  to  those  changes  are 
tmiced  in  a  continued  liarrative  down  to  the  pre- 
'^sent  time,  such  observations  woidd  be  premature, 
unnecessary,  and  ii^some. 

My  object  being  jurisprudence,  and  ijiot  anti- 
quities, i  have  confined  my  researches  to  certain 
(printed  books  of  established  rep&tation  and  au^ 
thority,  where  alone  I  could  hope  to  find  the 
juridical  history  of  the  times  in  which  they  were 
written.  It  may  not,  perhaps,  be  unsatisfactory 
to  the  reader,  who  knows  what  respect  is  c|ue  to 
the  venerable  remains  of  our  ancient  law,  to  be 
told,  that  the  whole  of  Glanville,  aiid  what 
seemed  to  be  the  most  interesting  part  of  Bhac- 
TOK,  is  incorporated  mlp  this  worK. 

A  few  observations  may  be  necessary  to  pre- 
vent the  reader  being  disappointed  in  that  part 
of  the  following  work  which  treats  of  the  sta- 
tutes. The  old  statutes  have  long  been  con^u 
dered  in  d  remote  point  of  view ;  being  rarely 
taken  into  the  course  of  a  student's  reading, 
but  referred  to  as  occasion  requires,  and  are 
then  understood  by  the  help  of  notes  and  com- 
mentaries. It  might  be  expected,  that  a  History 
of  the  Liaw  should  furnish  more  notes  and  more 
commentaries  upon  this  subject,  as  the  only 
known  means  of  illustration :  on  the  contrary^ 
the  laws  of  Henry  III.  and  Edward  I.  are  here 
very  little  more  than  clearly  stated,  in  a  language 
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somewhat  more  readabky^itl  may  iise  the  ,ex- 
pression,  than  that  of  vthe  Statute-Book* 

What  was  before  said  upon  the  general  de- 
sign of  the  work,  will,  1  hope,  satisfy  the  reader 
.that  nothing  furthei;;'  was  requisite  on  this  sub- 
ject* As  an  account  of  the  revolutions  in  our 
law  antecedent  to  the  making  of  those  statutes, 
must^  all  together,  contain  an  account  of  the 
law  as  it  stood  when  they  were  made,  it  follows, 
that  the  reader  enters  upon  them  with  a  pre- 
vious information,  which  will  enable  him  to  com- 
prehend their  import,  on  the  bare  statement  of  . 
their  contents.  As.  to  the  opinions  and  prin- 
ciples that  were  founded  on  those  statutes  iii 
after-ages,  to  take  any  notice  of  them  would  not 
'  only  exceed  the  plan  of  the  work,  but  very  often 
anticipate  the  materials  which  are  to  contribute 
towards  the  subsequent  parts  of  the  History. 

The  text  of  our  old  statutes  was  translated  in 
the  time  of  Henry  VIII.  The  ear  of  a  lawyer;, 
by  long  use  and  frequent  quotation,  has  been 
so  familiarized  to  the  l^anguage  of  this  trans- 
lation, that  it  has  obtained  in  some  measure 
the*  credit  of  an  original.  Conformably  with 
the  general  deference  paid  to  this  translation,  I 
have  mostly  followed  the  words  of  it,  except 
where  I  found  it  deviated  from  the  text,  or  the 
matter  required  to  be  treated  more  closely,  or 
more  paraphrastically. 

There  is  one  point  of  juridical  history  which 
has  bden  greatly  misconceived  by  many.  It  has 
been  apprehended,  that  much  light  might  be 
thrown  on  our  statutes  by  the  ciyil  history  of  the 
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timds  in^  whic^  .th^y  were  made ;  but  it  will  be- 
found,  on  enquiry,  .thaj;  these  expectations  are 
rar^y  satisfied.  The  /o^^'historians,  like  the  body 
of  :the  people,  were  as  unconcerned  in  the  great' 
revolutions  of  l^al  learning  in  those  days,  as  hi* 
.  Purs :  and  we  now  see  a  statute  for  enclosing  a 
common,  or  ^erecting  a  work-house,  make  no 
9mall'flgure  in  the  debates  of  pariiament ;  while 
in,  act  for  the.  amendment  of  the  lazvy  in  the  most 
material  instances,  slides  through  in  silence.  Yet 
the  latter  would  become  an  important  fact  to  the 
juridical  historiaUi  while  the  former  was  passed 
by  unnoticed.  I  believe  little  is  to  be  acquired 
by  travelling  oiit  of  the  record;  I  mean,  gut  of 
the  statutes  and  year-books^  the  parliament-rolls, 
and  law-tracts.      . 

The  following  History  to  the  end  of  Edward  I. 
was  published  in  one  volume  in  quarto,  in  March 
1783;  the  remainder,  as  far  as  the  end  of 
Henry  VIJ.  in  March  1784.  These  two  volumes 
h^ve  undergone  a  revision,  and  have  received 
some  considerable  additions*  I  bUve  also  sab^ 
joined  the  reigns  of  Henry  VIH.  Edward  VI. 
and  queai  Mary,  or,  as  it  is'  more  properly  sftiled 
by  lawyers,  Philip  and  Mary.  This  brings  us 
to  the  close  of  that  period,  which  appears  to  be 
almost  wholly  abandoned  to  the  researches  of 
the  juridical  historian.  We  have  passed  the 
times  of  the  Year-Books,  and  of  their  append- 
ages, Fitzherbert  and  Brooke,  the  manuals  of 
practicers  in  former  times :  we  have  even  touch- 
ed on  those  materials,  to  which  the  practicers 
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of  the  present  day  do  not  disdain  to  owe  obliga- 
tions. Dyer  and  PUmden  stand  among  the 
earliest  of  those  authorities  that  are  vouched  in 
BacQHy  in  Vmer^  and  in  Gomyns^  who  rarely  refer 
to  any  antecedent  to  the  reign  of  Elizabeth, 

At  this  juncture  in  our  legal  annals,  between 
the  law  of  former  days  and  that  of  the  present, 
we  inay^be  permitted  to  pause  for  a  while#  A 
new  order  of  things  seems  to  commence  with 
the  reign  of  Elizabeth,  which  strikef^  th'e  imagi* 
nation  as  a  favourable  point  of  time  for  resum- 
ing this  historical  enquiry  afresh.^ 

In  pursuing  the  changes  in  our  laws  thus  far, 
it  is  hoped^  that  if  nothing  is  added  to  the  Stock 
of  professional  information,  something  is  done 
towards  giving  it  such  illustration  and  novelty 
as  may  assist  the  early  enquiries  of  the  student. 
The'investigation.here  made  into  the  origin  of 
English  tenures,  the  law  of  real  property,  the  na^* 
ture  of  writs,  and  the  imcient  and  more  simple 
practice  of  real  actions,  may,  perhaps,  facilitate 
the  student's  pas^ge  fromBtocAr,j/o«e'sCommen- 
taries  to  Coke  upon  Littleton^  and  better  qualify 
him.to  consider  the  many  points  of  ancient  law 
which  are  discussed  in  that  learned  work. 


Jan.  ^Sy  J.  R. 
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1  HRXaw  of  Em^od  is  Gooatitiiled  of  acia  of  piurlia^ 
JBgiefiit  mid  the  cii«|om  of  the  realm }  on  both  ^idi  courts 
0f  juslice  exer^tf  e  their  judgment ;.  giyiog  coo«tructioii  and 
^ffiif;t  to  the  former^  and,  by.  their  intefpretatioo^  deelaric^ 
Avbat  is  aQdwhal  is  ^t  the  hiiter« 
.  W^  poiseas  maoy  of  these  aots  of  paiiiameut  from  Magna 
Qmrt4  9.  Hep.  HI.  to  the  time  of  Edward  IIL  and  from 
thence  |p  |t  regular  series  to  the  present  time.  The  statAleSi 
except  sdme  very  few^  euaeted  by  the  legislature  before 
diat  period^  are  lost ;  though,  no  doubt,  many  of  the  regur 
Litioas  made  by  them,  having  blended  themselves  with  the 
custom  of  the  realm,  have  be<ai  received  under  that  deno-> 
ounation,  since  the  evidence  of  their  parliamJantary  arigiii 
18  destroyed.  The  custom  of  the  realmf,  or  tie  commen 
^0«?,  consists  of  those  ruks  and  maxims  eonceamim  the 
vol..  I.  B 
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persons  and  property  of  men,  that,  have  obtained  by  the 

tacit  assent  and  usage  of  the  inhabitants  of  this  country; 

being  of  the  same  force  ^ith  srets'of  the  legislature:  the 

only  difference  between  tbe'^WQ^s  this;  the  consent  and 

approbation  of  the  people^yl^id^ respect  to  theone,issignified 

by  tlieir  immemorial ^seVtid  practice;  their  appr^ation 

of,  and  consent  |(%.ti^**other  is  declared  by  parliament,  to 

the  acts  of  whicb*^^<erY  one  is  considered  as  virtually  a  party. 

1      The  conaonod  law,  like  our  language,  is  «f  a  various  and 

I  motley  ozigin*;  as  various  as  the  nations  that  have  peopled 

I  thia  coii^try  in  different  parts  and  at  different  periods. 

,  I  ^m^  X>f  it  is  derived  from  the  Brilons,  and  some  from  the 

.  />jfl6man&,  from  the  Saxons,  the  Danes,  and  the  J^ortnai^s; 

^\   "^  To  recount  what  imiovations  M'ere  made  by  the  succession 

of  these  different  nations,  or  estimate  what  proportion  of 

the  customs  of  each  go  to  the  composing  of  pur  b^dy  of 

common  law,  would  be  impossible  at  thisdi^a^ce  of  time. 

As  to  a  great  part  of  l;hb  period,  we  l^aye  no  momi9i^t» 

of  antiquity  to  guide  us  in  our  enquiry;  and  th^  ligbts 

which  gleam  upon  the  other  part  .afford  but  si  didi  prosr 

pect.  Our  conjectures  can  only  be  assisted  by  die  histoqr 

of  the  revolutions  effected  by  these  several  naittoiis.         ' 

•    Certun  it  is,  that  the  Romans  had  establisfamentt  ki^ 

this  i$lafid,moreor  less,.ffiom  the  time4>f  Claudius;  that  they 

did  not;fiaally  lea^e  it  till  the  year  44S,  A.  D.  imd  thai 

during  great  part  of  that  pariod  they  governed  it  as  a  Ro« 

man  province,  in  the  enjoyment  of  pea'ce,  and  tke  culli** 

vation  of  arts«    The  Roman  laws  wem  administered  as 

the  laws  of  the  country;  and^  at  one  time,  under  die  pre* 

fecture  of  that  distinguished  ornament  of  them,  PopifiMi/i. 

When  diese  pe<^le  were  constrained  to  desert  Britain,  and 

V  attend  to  their  domestic  safety,tbe  Pkts  and  Scots  broke  in- 

f  upon  the  peaceable  inhabitants  of  the  southern  parts;  who^ 

I  imable  to  resist,  the  attack,  at  length  applied  to  the  Saxom 

for  assistance.    Several  tribes  of  Saxons  landed  here,  and- 

first  drove  the  northern  invaders  withia  their  ovni  bardeiii 
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Aen  turned  llieir  arn^s  agaiitst  the  Britons  tnemselres; 
tod  having  forced  gr^at  huoiberd  of  them  into  the  moun^ 
tains  of-Wates,  subjected  tMe,  rest  to  their  dominion,  which 
gradually  subsided  into  seven  independent  kingdoms. 

The  circumstances  of  this  revolution  are  related  to  be 
of  a  kind  differing  from  most  others.  The  Saxons  are  de> 
Scribed  as  a  rude  and  bloody  race ;  who,  beyond  any  other 
tribe  of  northern  people,  set  themselves  to  exterminate  the 
original  inhabiiantSy  and  destroy  every  monument  and  re^ 
^maitis  of  their  establishment.  In  so  general  a  ruin,  it 
cannot  be  imagined  that  the  customs  of  the  native  Britons, 
or  the  laws  ti^rdfted  upon  ^m  by  the  Romans^  could 
meet  with  any  favour. 

The  kingdoms  of  the  Heptarchy  were,  for  a  time,  inde-« 
pendent  of  each  other;  and  though  a  like  state  of  society 
and  manners  prevailing  in  all  of  thenii  tnust  of  course  have 
produced  the  like  spirit  and  principle  of  legislation  in 
common,  yet  their  laws  must  have  been  specifically.  differ-> 
ent.  Hence  ^rew  a  variety  of  laws  among  the  SaxohM 
themselves.  In  the  reign  of  Atfred,  the  Danes,  who  had 
long  harassed  the  kitigdem,  were' by  solemn  treaty  settled 
m  Notthumberland  and  the  country  of  the  East  Angles^ 
besides  great  numbers  scattered  ali  over  the  realm.  The 
Danes  Wa^  after  this  considered,  in  some  measure,  as  w 
partiof  the  nation.  They  were  suffered  to  enjoy  their  own 
laws -within  their  district;  and  these,  ^hen'their  own  kings 
sat  npoii  the  Eniglisfa  throne,  per^Med,  in  6eme  degree^  all 
parts  pfr  the:  country.  .     :.      '    .     . 

.From  these  various  causes  it  happened,  that  liaws  of  che 
towards  the  latt^  part  of  the  Saxon  times,  the  S^w^w^ 
kii^om.was  governed  by  several  different  laws  and  local 
oistoms*  The  most  general  of  all  these  w^re  the  three 
jf  foUo^ii^ ;  the  Mercian  Law^  the  West^Saxan  Law,  and  the 
**  DauishLam.  Ifanyof  the  British  or  Roman  eus^isis  still 
snbsisted,  they  were  sunk  into,  and  lost  in  one  of  these- 
laws ;  which  governed  th^ whole  kingdom,  and  haVe  since 
received  the  general  appellation  of  ITA^  Common  Iaw. 
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Th^  'bbtoigr  of '^»  bodj  of  e^mman  hM,  with  the 
^vers  altei;atiQxis  a&d  iiiiprovei«eDta  ^bidi  its  mlet,  its 
principle;  aod  its  practke^  have  recaved  at  different 
tim^  b;  acts  of  parliaments  and  by  the  decisicae  of  courts, 
-  we  jsfaall  endeavour  to  investigate  and  deduce  in  the  follow- 
y^g  History 

Tbe  great  obacority  io  vrifieh  all  tiiquirie$  concdrniog 
dies^  times  are.  involved,  readeni  it  tiiipoasihie  to  trace  the 

Il^toff  of  laws  wHh  much  certainty.  For  tbe  present,  wo 
nu^t  be  content,  if  we  can  collect  wbat  wfsre  the  outline 
Uid  strikijDg'features  of  the  Saxon  jarisprttdefice  in  geaend } 
without  entering  into  any  mce  discusaion  abofit  die  time 
and  manner  of  the  particular  changes  it  might  mdergQ 
during  tb^  long  period  before  the:  Conqueat. 
.  If  the  law  of- a  country  is'^cipcumacribed  in  its  exU^ 
by  the  bounds  of  a  realm,  much  of  its  infittenee  and  ope^ 
yation  depends  on  tbe  internal  divisions  of  it;.  aQdabis>^ 
tory  of  die  law  would  be  inconafrfete  widioiit  noticaog  tbck 
parts  o(  a  kii^dom ;  so  far^  at  lea^t,  as  the  proeess  of  Ic^al 
proceeding  is  alfect^  by  provint^  liadtes, 
.  Tbe  division  of  £pgki|»d  into  counties  is  ir^fj  ancient; 
but  is  said  to  have  been  leduced  to  its  present  s^pearance  h^ 
Alfred.  That  great  prince  earrifd  }m  scheme  yet  fiurdier  ;. 
amd  subdivided  countiets  bfo  hundreds,  and  bundsreds  apubi 
ip»|p  itftbm^i.  This  parcelling  out  of  tbe  kii^gdoiii  inK^ 
i^all  districts^  was  m^de  subservient  to/the  we]l«ordeiia|^ 
of  the  police,  i^nd  the  tlue  administration  of  jilstice ;  aa 
will  be  seen  presently.  There  was  another  division,  purely . 
eqclesiasticaL  JPiimAes,  imd  even  motbeivchiircbes^  were 
knowu  iio  earily  as  Ae  time  of  kkig  Bdf^^-  about  the  year  ^ 
07^1  fpl^  thei^oivsecration  of  tythes  befose  that  time  beii^ 
aM^ra^y^  it  w^s  ordained  by  a  law  of  tkait  kiiig(a),  that 
afl  tythes fbo|il4bep:^d  ecelmaadquam  parDchiajftfr^iizef*. 
]iPe8idej9  thesedivisiQiis,  diere  was  another  that  bad  refer-» 
cnce  to  tfi^  conditioia  under  wbidi  th^  land  of  eVe^  ohe 

(•)  l4S.8idg.cap»l. 
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W8»  po^^ssed^  a  dimbtihivhich  re^rded  the  nature^  de* 
scription^  and  incidentA  of  latided  property.  On  tins,  to* 
gether  wifb  thai  ti^f  cpunties^,  depended  the  liomids  a^d 
extent  of  judiealure. 

Hie  laifdsf  Gpf  the  Satpda  vt^ete  divided  itttd  ThalnUnd 
thainlatid  and  reveland.  La«d  granted  to  die  •"^  »«^eia»4j 
ftioi^j,  or  lords,  was  calkd  tKainldTid:  That  cnrerwhick 
the  king'i  officer  (cail^ld  in  their  language  Mrt^rexej  since 
5A^^>  had<jorkdietio^,  was  called  reveland.  Agaiti^  the 
former  b^itig  heldhydidrt^r^  was  otherwise  called  boclandi 
or  bo&kUmdiijimA  6t  thig  dther  Ittid,  b^ing  held  without 
xmting  (probably  by  thoee  Mrh.^'  rbmaiiied  of  the  first  in^ 
habitants  oiF  ^  eoantry)  wtis  i^Ptherwise  jctitedfoitiand  ^ 
a  distinetioii;  which,  After  the  feudaMaw  was  estdblisherif 
received  b^r  «{^peltotions  of  a  similar  import.  That 
wtthui  the  jurisdiction  of  the  sheriff,  was 'then  called:  aZ/ov 
4«rf :  Thai  field  of  Iwdi^fmdak  fVhe  posseassors  of  such 
aa  hafa  since  bofir  lulled 'ailodiat,  were  stifed,  in  the  laws* 
of  those  tiibe^j  S6tri'*y  being  isirt^ect  to  the  king 'alone  in. 
btsp6}itix:d[capaotty^  in  e^ntra^bstinetiOn  to  tenants  under, 
the  Jtooo^stmoi  0£  the  tbalna^  who  w^e  CBlled  vastuk,  being 
si^ec^  U»  thd  dtmtroul  also  of  thek  lord.  > 
•  The:  ci^  stsrte  of  the  Sasons  waa  of  this  « 
kindi    Tbe  whole  nation  cotissstell  of  freemen  i 

shdshves*  The^reemi^n^fi^^'dividedkito  two  orders^  te 
imbtes  and  the  ^ee&rh.  v  Tbs  nobles  were  called  thanes^ 
and  were  of  two  kinds  ^  {be  hinges  thanes,  and  the  lesser 
thanes.     Hie  distinction  between  them  se^nds  to  be,  that . 
the  firmer  we^  nett  in  ranfe  to^the  k^g,,and  ihdqp^ident: 
the  latter  were  depaodeiit  on  the  king's  Aanes,  and  seem 
to^baye  octeu^ietkiite  of  their  gift,  for  iriuchcfaey  paid.^ewty 
services/ or  attemdmnce  in  war  and  peace.    Noble>  descent 
ofi  possession  of  land  were  the  two  qualifieatiM^tthatiyais-';: 
ed  a  man  to  the  rank^ef  ihane*:  Tfaie  ii^ferior  ranl/of  free* 
men,  called  Cfo^;^5^,  Were  chiefly  employed  in  husbandry; 
so  'miicfaT  36,  that  a  ceorl  anda  husbandman  became  aImos|;  ' 
jiynoiiiixious.    I'h^ff^  .|»e(jso9S  ci^tivated^the  farms  of  die 
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^Objlityj/or  i;*hich  they  paid  rent;  and  they  seem  to  have 

beea  removable  at  pleasure  (a).    The  next  order  of  peoK 

pie,  and  a  i?ery  punterous  body  they  ^ere,  was  that  of  the 

Slarcs        s^^^^Sf  or  villains;  a  lower  kind  of  ceorlp{b\ ' 

who  being  part  of  the  property  of  their  lords  (c), 

were  incapable  of  itny  Uiemselv^s.    These  are  the  persona 

who  are  described  by  Sur  WilliaiM  Temple,  as  ^'  a  sort  of 

^  people  who  were  in  a  condition  of  downright  servitiu^, 

^'  iised  and  employed  in  the  most  serrile  works;  and  be- 

*'.  longing,  they,  their  dhildren,  and  effects,  to  the  lord  of 

**  the  soil,  like  the  rest  of  the  ^fock  or  cattle  upon  it." 

However,  the  power  of  lords  over  their  slaves  was  not 

absolnte.    If  the  owner  beat  out  a  slave's  ^e  or  teeth,  the 

tlave  recovered  his  liberty  (^):  if  he  killed  him,  he  paid  a 

fine  to  the  king  (e)*    These  slaves  were  of  two  kinds,  prse- 

dial  and  domestic. 

We  shall  next  take  notice  of  the  judicature  of  the  Saxons, 
which  defended,  as  we  before  said,  on  the  division  of  land. 
In  the  thainland,  the*  tbain  himself  was  the  judge:  so  the 
judge  of  the  reve-land  wa^lhe  rtoe^  or  sMre'reve;  whose 
great  court  waa  called  the  rgfoe-mote^  or  sMrr-fito^,  and  %V 
other  times  the  fak^mote  if).  The  limits  between  the  o& 
ficial  judicature  of  the  king's  courts  and  the  court  beJongi 
bg  to  the  lord,  were  strictly  preserved :  only  when  ttie  lord 
Ittd  no  court,  or  refused  to  do  justice ;  or  when  the  contest . 
was  between  a  vassal  of  one  and  a  vassal  of  anodier ;  thto 
the  suit  was  referred  to  theking'9  court,  namely,  to  the 
reve-mote  of  the  sheriff. 

Though  the  sheriffs  earl^  or  eal^Bmum  (by  all  which 
names  he  was  known)  had  properly  the  government  of  the ; 
cpuoty,  a  bishop  was  always  associated  with  him  in  judi* 
cial  matters.    The  bishop  and  ^Aerj^used  twice  a-year  to 
gO'li  circuit)  Mdthin  a  month  aft^r  Easter,  and  a  month  after 

.        .    *        .  (a)  Spelm.  Feuds/ p.  14. 

_    .{fy  Persons  of  this  rank  were  called  by  the  Saxons  Theum^  or  l^uammn^ 
as  appears  by  )X.  Will.  Conq.*65, 66.  and  in  LL.  Hen.  1, 77,  *tZ*  servi, 
(e)  ^peim.  Feuds,,p.  14.         (<2)  LL.  Aif.  sec.  SO.         (e)  I^d.  17* 
'   '^       •  '</)  Dalr.  Fcttd.  Prof.  p.  It.      -       «...  .':\i 
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Micbaelmas«9  and  held  th^  gr?^t  court  calkd 
theJourn,  i^'^yerybjixyidred  in  ihecomXy*  This  *  ^'*"* 
was  the  gr^nd  i^fimioal  CQurt^  in  which  all  offences  both 
ecclesiastical  ^d  civil  were  tried.  On  the  examination  of 
the  former^  (he  l)i9hop  sat^  judge,  and  the  sheriff  as  coad* 
jutor,  to  infliGt. temporal  punishments:  in  the  latter,  the 
dberiff  was  ju^e,  and  the  bishop  his  assistant,  to  aid  hb 
sentences,  if  necessary,  by,  ecclesiastical  censures. 

The  grea^t  court  for  civil  business  was  the  coun-  County 
i^co2<r^yheld  once  every  four  weeks.  Here  the  ^^^'^ 
sheriff  presided ;  but  the  miton  of  the  courts  as  they  wera 
;i;alled,that  is,  the  freem^nor  landholders  of  the  county,  were 
the  judges  4  aia|d  tbe;shej:iff  wastp  e.\iecute  the  judgment ;  ast 
3ist€^d,  if  need  wer^,  by  die  bishop*  Oxtce  a^ye^r,  at  the 
£aster.t(»iri>  or  ckcuit,  the  sheriff  and  bishop  were  to  hold 
also  a  vie^pffrqjf^'phdge ;  that  is,  to  see  that  every  persoa 
above  t\y<elvey^^s.  of  age  had  taken  the  paths  of  allegiance^ 
^md  faundnii(^e^rei^ir<^^j>/^£i^ge5for  hi$p^aceabled^meaiiour« 

Out  of;  t|)Q  totJ(rn:>V¥;ere  derived  two  inferjior  otiieciaferiflt 
oriniinal  cc^ts^the  hundred  and  the  leet^iat  cqurts.  , 
^e.  expeditious  and  ^asy  dis^iJb^tion  of  justice,  ^here  a 
hundred  or  manor  lay  too  remote  to  be  conveniently  visit- 
ed in  the  course  of  the  tonrcu  The  hundred  coiut  was  Held 
^before  some  bailiff;  the  leet  before  theldrd  of  the  manor's 
steward*  Both  these,  though  held  in  the  name  of  a  subject^ 
were  the  king's  courts.  Out  of  the  county  court  was  derived 
an  inferior  court  of  civil  junsdictioii,  called  the  court  baron* 
This  was  held  from  three  weeks  to  three  weeks,  and  was  iq 
every  respect  like  the  county  court ;  only  the  lord>  to  whom 
^is  franchise  yi^a^  granted,  or  his  steward,  presided,  instead 
of  thesh^iff*    - 

In  all  th^se  courts,  justice  was  administered  near  the 
homesof  suitors  with  di^atch,  and  without  much  expence. 
Besides  these,  ^ere  was  ^  superior  court,  known  by  the 
name  of  the  wittenagernote,  which  had  a  concur^  t^g  ;„i^ 
rent  jurisdiction  with  them. .  This  court  sat  in  nasem^te.  , 
the  king's  palace,  and  used  to  remove  with  his  p^rsooi 
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The  judges>  it  h  said,  were  the  great  ot&cen  of  stftte^  to- 
gether with  such  Iqrds  as  were  about  the  court.  The  busi* 
nefic  of  thig  court  consisted  in  causes  where  the  reTenue  ^as 
concerned ;  where  any  of  the  Wds  were  charged  with  a 
crime ;  and  in  civil  causes  between  them.  This  was  the 
ordi4)ary  employment  of  the  court:  besides  which,  offeneea 
^{  a  Very  heinous  and  public  nature  committed  even  by 
persons  of  inferior  rank,  were  heard  here  originally;  and 
all  causes  in  the  inferior  courts  might  be  adjourned  hither^ 
on  account  of  their  difficulty  or  importance. 
Kature  of  tend-  The  next  object  of  consideration  is  the  nature 
c«J  property,  ^f  property  among  the  Saxons:  and  first,  of 
hmded  property.  Ithasbeenaquestion^longdebatedamong 
the  learned,,  whether  the  lands  oi  the  Saxons  were  subject  to 
Ae  terms  of  feudal  tenure,  or  whedier  tenures  wfAk  M  their 
consequences  wer6  introduced  by  William^  the  Conqueror. 
It  woidd  hardly  afford  much  instruction  or  iamusemeiit  at 
this  time,  to  enter  .d<^ply  into  an  enquiry  which  haa 
heen  ^eady  'so  unsuccessfttily  (tisctissed,  and  whicir  has 
divided  so  many  great  names.  Lord  Coke  (a),  8^-^ 
den  (6>,  Nathaniel  Sacon^<c)>  sir  Roger  Owen  {d),  and 

(a)  U  Ia8t.  776.  (h)  Titles  of  Honour*  510, 511.  (c)  Hist.  Disc  1$1, 
{d)  Wbett  I  had  enters  upon  tf^is  enquiry  into  the  history  of  our  la«> 
1  looi(«4.in^  ftbeHaTleiftn  cDliection,  iS  any  Uiing  could  be  there  found  oa 
the  subject ;  and  there  I  discovered  a  manuscript  of  sir  Roger  Owen  on 
^'  the  antiquHy  aud  excellency  of  the  common  \A\ys  of  England."  I  con* 
^idered  this  as  a  valuable  acquisiiiop ;  and  particularly  so,  if)ken  I  sooa 
afterwards  found  several  writers  had  spoken  of  such  a  manuscript,  which 
they  bad '90en,- and  whieh  they  .regretted  had  not  been  made  public.  1 
found  it  mentioned  somewhere  in  Tyrrell's  Biblioiheca  PolHictt ;  in  the  col- 
tectiph  of  testimonies  prefixed  to  Wingate's  edition  of  Hritton ;  and,  lastly,  « 
in.  Mr.  fiarxinfton'aOb^fvbliokiA  tipon  tlifei  iHore  Aneientfiiatntess  wh6 
•eems  to  speak  of  ^it  as  a  work  that  had  disappeared,  and  which  was  not 
inown  to  be  now  extant;  There  are  t^o  copies  of  it:  one  of  them  is  com- 
prized in  a  foho  volume,  the  other  fills  three  folios;  both  6f  AhflBi,  p>arti-« 
cu)arl^  the  last,  v^ry  foirand  perfect.  •. 

v  1  turne<!  avtt  tftiete  volumes,  in  hopes  ef  derhin^  frboi  tbetiee  stae 
lights  to  assist  me  in  my  researches;  but  I  was  disappointed.  T^  whole 
seemed  to  me  to  be  written  with  a  view  to  maintain  the  popular  argxi- 
tleat  of  Uiose  times,  that  eiiv  eonstitetion  and  laws  were  deriv<ed>,  not* 
from  the  Normans,  but  the  Saxons  j  and  that  th9  Conqueror  made  no 
alfetation  therein.  As  this  fs  the  great  aim  of  the  work,  it  is  confined  to 
the  very  early  fieriad  of  our.  Iair«  and  oonteqnently  l^mishes  terv  few 
hJDts.  for  aq  htfit9rical  deduction  that  goes  further  down,  \  bcjieve  I  have 
n^t  had  occasion  to  quote  Itmhre  than  once. 
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Tyrrell  (a)^  km  of  optmoiiy  that  teoureii  were  commbn 
nmotig  Ibe  Saxoirs.  Crag  (fr),  loM  Hale  {c)^  Somner  (e{>» 
air  tffihtj  Spelmtin  (e)>  Dr.  Brady^  and  air  Martin  Wright 
(f),  are  of  d|^iQton>  that  feuilrwere  first  broaght  in  and 
^tabUdhed  by  the  Conqueror.  After  Ibis  diffinrence  of 
0{4tiion^  some  later  Mrriters  ^haTe  taken  s  middle  coursei 
Blaekstone  (^V  Dalrymple  (A)^  and  SuIltvBn(t)^  endea« 
vour  to  compromise  the  dkpiitey  by  admitting  an  iadperfect 
system  of  feuds  to  have  sabsbted  before  the  Conquest. 

Perhaps  the  latter  of  these  opinions  may  be  nearest  the 
tfnth*  A  system  of  policy  that  had  prevailed  over  all 
parts  of  Europe^  it  is»most  probable,  got  footing  in  Eng^ 
kltd^  inhabited  by  persons  descended  irom  the  same  com-* 
inori  stock,  aad  possessed  of  the  country  they  then  en«» 
jojfsd  npdep  Uke  circumstances  with  the  nations  on  the 
continent/  But  the  feudal  law^  in  the  time  of  our  Saxon 
kings,  was  in  i^o  part  of  Einrope  brought  to  the  perfeo-» 
tion  at  which  it  afterwards  arrived;  and  in  this  country, 
separated  from  the  wiorid,  and  receiving  by  slow  degrees  a 
participation  of  suchimprovenients  as  were  made  id  jurist 
j^radence  on  the  continent^'we  are  not  to  look  for  a  com**^ 
jdete  system  of  feudal  law.  At  the  latter  part  of  this 
period,  leuds  on  the  contin^t  were  very  little  mose  than 
in  their  infant  st^te ;  they  were  seldom  gmnted  longer  than 
for  the  life  of  the  grantee{i). 

^Wi^out  engaging  in  a  cotitroversy  whose  extent  and 
difficulty  have  elud^  th6  greateirtiearnittg  ami  sagacity^  it 
will  be  more  .satisfiaetory  Co  notice  such  few  facts  aa  we 
really  know  respecting  the  knded  pmperty  o/die  Saxons.' 
We  know  that  Aeit  lands  were^liabie  to  the^iefffedb  neiep* 


Sir/Rof«r  Omo  kad  Aoquirad  «be  veputatbo  «f  H  great  nutiqu^Hfii; 

he  was  a  {MTticuktr  friend  of  Whitelock;  who  quotes  him  in  his  Com- 
mentary on  the  ]^ailiamentary  Writ,  Vol.  1.  p.  i2d8.  See  Barr.  Obs.  Stot. 
P>n6.        .   .  :  ,^ 

(o)  Introd.  voU  3.  p.  84.  (i)  Jus.  Feud.  lib.  1.  tit.  7.  \c)  Hist. 
Com.  Law.  107.  [d)  Gavel,  100.  («)  Olos.  Feodum,  ffj  Ten.  57. 
(g)  Vol.  \l  p;  4a.  ^)  F^dal  Prop;  7.  (i)  Lecture  SS.  Qi)  Ltb. 
Feud.  1.  tit.  J.  . 
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miat;  oiieof  M^ich  watamf/tVary^^mceoiiibot;  miiother, 
arch  co/isff ucf eo ;  and  anodter,  j^on^s  c&mtructiQ.    They. 
%vere  in  general  hereditary ;  an,d  they  were  partible  e^psaUj 
among  all  the  sods.     They  were  alienable  at  the  pleasure 
of  the  owner ;  and  were  deviseable  by  wdL    Tl^y  did  not 
esdieat  for  felony;  and  tiie  landlord  had  a  right  to  sme 
the  best  beast  or  armour  of  liis  dead  tenant  as  a  herioti 
This  is  the  principal  outline  of  the  termaon  which  landed 
property  was  possessed  among  the  Saxons. 
'^  Method^of       It  should  seem  that  a  legal  transfer  might 
coiive]^iK^.  y^  made  of  lands  by  cwtain  ceremonies,  withn 
out  any  diarter  or  writing.     Ingulphus  says,  eonfereban-^ 
turpradia  rmdo  verbo,  absque  scripio  vel  ehartd,  tantlm 
€um  domini  gladio,  vel  gated,  vel  corni,  vel  cratere,  et 
ptnrima  tenementa  cum  strigili,  cum.ercu,  et  nannulla 
€um  sagittd  (a).    Thus  Edward  the  Confessor  granted  to 
the  monks  of  St.  Edmund,  in  Suffolk,  the  matior  of  Brol^ 
per  cultdlum{b)\  and  holding  by  the  horn,  by  the  i^word, 
by  the  arrow,  and  the  like,  were  common  titles  of  tenure* 
However^  deeds  or  charters  were  in  use.     These  were 
edled  generally  gewrite^  i.  e^  writings ;  and  the  particular 
deed  by  which  a  free  est^e  might  h<d  conveyed  was  usually 
called  &zad!&oc,  libellus  de.  terrd,  a  donation  or  grant  of 
land(c)«    The  land  so  passed  was,  as  has  been  already 
observed,  called  boclaud;  and  the  person  who  sot:.on¥eyed 
to  another  was  said  to  gebocmn  him  of  it.    An  Anglo« 
Sa^concfaarter  of  land  has  also i>een  cMedtelligraphimi  {d);, 
the  etymology  of  which  mongrel  term  seems  to  im{4y  that 
the  land  wals  therein  described  by  its  situation  and  bounds. 
But  this  api)ellatio9  was  probably  adopted  aftef  the  Coi^*- 
quest,  as  a  translation  of  the  word  landboc.    The  like 
may  be  said  of  the  term  cyrographum,  another  nameliy 
wh^h  Anglo-Saxon  charters  were  known  ;;but  thb$e  de- 
noted by  this  name  were  of  a  peculiar  kind ;  such  as  had ; 

<a)  Hist.  Croy.  9Q1.  Franc.  1^1.  (A)  Mad»  Porip.  Dis^f.  pa.  1» 

(c)  Mad.  Form.  283.  («<}  From  tdUus  and  y^^*    . ' 
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die  ^ord  eyragraphum  written  in  ^pit»l  letters  elAer  at 
the  top  or-  bottom  of  tbe  charter,  and  cut  through  or  di« 
Tided  by  a  kiitfe(aV 

Before  the  time  of  Edward  the  Confessor,  the  usage 
was  to  ratify'charters  by  subffigning  of  Raqies  accompanied 
widi  holy  crosses.  This  was  dokie  both  by  the  parties  and 
witnesses*  It  is  generally  believed,  that  Edward  the 
Confessor  was  the  first  who  breught  into  this  kingdom  liie 
custom  of  affixing  to  charters  a  seal  of  wax*  It  is  said, 
that  being  in  Normandy,  at  tbe  court  of  his  cousin  Wil* 
liam,  he  there  learned  several  Norman  customs;  and 
among  others  which  he  transplanted,  hither,  was  ^fais  tsS 
sealing  deeds  with  wax.  Though  the  woni  sigillum  often- 
occurs  in  charters  before  his  time;  yet  some  gj^atan* 
tiquariaiis  (among  whom  is^  i$ir  Henry  Spdman)  hive 
agreed,  that  this  did  not  mean  a  seal  of  n^x,  but  was  used 
syfionimously  for  signum,  and  denoted  the  aigp  of  the  cross 
and  other  symbols  made  u^e  of  iq  those  times  (6)»  ^ 

There  is  no  eviildnce  that  the  Saxons  made  any  dis*- 
tinction*  between  real  and  piersonai  propet-ty :  the  whole- 
ph>perty  of  a  man  waii  descnbed  by  the  general  tetm^ 
res  ;  and  under  that  *d^<Hnhnitien  was  subject  to  theisaifie 
succession  ^6  inttsMo,  and  might  be  given  or 'disposed  of* 
by  wilL  -■  "'      "•    ■'  ,(•.■■ 

*  We  are  not  to  imagine  that  the  power -of  idfaposihg  by 
Mill  was  allowed >»vitbo«t- restriction;  fcfmif^' have  every 
reason  td  conclude;  from  the  j^i^ailing  custom  of  the 
realm  in  the  next  {>eriod>  that  they  restrained  a  man  from 
totally  disinheriting  his  chitdreii,  or  leaving  his  wtde^ 
without  a  provision.  After  ^such  duties 'were  re^sooaUy 
petfbrfted,  the  remainder  of  ^hi$  effects  were  atliis  own  ' 
disposal.  Consistently  with  such  sentfments,  we  find>the  ' 
law,  '^^  regard  to  the  estates  of  i^e^tates,  delivei^edln 
these  words (d).  Sw^quisikiMiiySii^'mnie  repentini 
fuerit  intestatusmoHUm,  demimu  t^^tnen  n^Matkirentm* 

<«)  Mad.  Form.  Diss.  St,     (b)  Zbia»Difa#  i%     (c)  les*  Can.  e.  €|L 
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suarmin  partem  (prmtsr  earn  qua  jure  debeiaf  hmeit* 
nomine)  $ibi.astumiia.  Veriim^passe$si(me$  wcori^  liberiSf 
et  cognatione  proximiSf  prq  sua  cuique  jurt  di$tnburr 
€afturk  ''■'.''  '' 

There  does  not  appear  sufl5K:ient  in  the  monnroenls  of 

,    SttKDii  antiqnity  to  make  uetasMrod  ki  what  fiaanner  they 
ordered  the  authentication  of  viUa. .  It  may^  however,  be 
ciiJijectQred^i'with  eooie  probability,  that  cyrographated  or 
iodeated  eopies.  might  be  kft  witii  the  alderman  or  ^h^iff 
of  thetcounty^  or  with  the  lord- who  had  a  court  or  fran-. 
ckise,  where^  besides  the*!  hearing,  of  cause^^  othet  legslj 
plroGttedingai^  spirifttml>as  well  as  temporal,,  wor^  usiiaUy 
transacted.     It  is:  more  .dear,  thtit  in  this  c^iut  wHs  mad^ 
the  -distiibuttt^  of  intestntts'  effects,  aCQQrdin|  to^  ^le  pro- . 
petitions  ai»ove  laiddowo^.   From  this  may  be  derived  the- 
privikge  wbiit:b;the  lotds  of  n&m^  manors  fclaiia^  at  this. 
day#  to  h^lFe .probate.^  wills,  in  thcdr  oMinOr^ciourt,  with- 
out the  cCmtconl  or  inti^rpp^itimi  of  the  bish<^. 

*  ,  Alieontm^te  for  th«  buying  or  bart^ing  of  any  thing 
W^re^  refii^red  to  be  ntode  in  the  piseseo^  of  mtfiesses.  / 
Thi»^w4t  aes  nuicK.to  prj^yeiM;  the  sale  of  things  st^n,  or 
iQ^CQ^peiQly  obtained,  es  to  preserve  tihemomoiypf  con-^ 
tt^cfei,  j«Rd:Obtig|iti<u^  A  law  of  kiqg  Ett^ldred  ordain*, 
ed  (a),  that  if  there  were  no  witnesses  to  a  contract,  the 
tbiilg  .b:aigaijne(L)fos  sboukt  be  fprleited  to  the  lord  of  the 
iseilj  till  eAfniry  W^s  made  ^bout  ihe  real  ownership. 

Tbi«  r^^^l^itioB  aboi^co||traas  is  frequently  enforced 
iOiithi  iSawm  laws;  4^4  tiie  beneficial  consequences  of 
si(ehl0li^ctn0ssinust  ha^  be^  universally  felt.    It. had  the  ; 
effectof  pf^ckdiagque^ti^Qf^^d  Uligationsa  . 

of:  contracts,  mi  fe^ag  the  Jiaw  of  prope«|y.Hi  a  yery 
phiiliiandintel%iU«.. state.      :  -         .' 

nA»jtihe:fQto#  iwid  ^cun^tfmces  muder  .which  F^pertjr  ^ 
ct^U  became  a  m\^ct  ^f  d^^t^^in  their  courts,  weice  few  , 
aid..aimpjb;  t9^,vtl¥?"pri«c«^iB^mijistin,?lJilc^^  Imve 

been  uniform  <and  unembarrassed.    While  the  objects  of 
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legal  6ii<}|iiry  admitted  <ff  little  modtficatioQ^^^d  conlUMMd 
very  little  artificial  hArfiBgy  the  iw^vsiten^r  Undboldera  of 
the  ctonty  were,  no  doubt>.very  coo^p^ltnt  judg^aof  the 
matters  they  were  to  determine,  and  the  parties  thejn^elve* 
were  eqiiaily  ^ual^d  to  lie'their  owb  «^v4HQ»t€9«  Cannes 
were  commei^ced>  by  lodging,  a  ^owplaint ;  the  admimoil 
of  w1m<^  by  the  ofticer  of  &e  cocirt,  9nd  gii{iDg  a  ^  to  tht 
partieii,  constituted,  peHiaps,  alj  the  pr^ctiiTat  toowMg0 
of  the  bar. 

:  Before  we  speak  of  the  crtHBinal  law  of  the- Saxons,  let 
us  take  a  view  ff  ithftt  reQiaHc^ble  itisUttition-il^  iiecessaxgr 
towards  a  due  execution  of  it ;  th&t  is^  Ib^  police  establkb** 
^d'byAifred>  :     ,' 

'  It  is  said,  tha|  a  htindred  neighbourii:^  £»* 

.,.  1       J        7     J'         ^1  •    '     Decennaries. 

muies  composed  a  hundred,  as  the  naiue  mx'* 
portsj^  ten^such  fanaiUaB  co»«titiitedia({/^A«ng,dece/mary,  or 
Jii^&urg^;  over  which  an  officer  presideii^  Called  the  head  of 
tMfribmiPgiay,  Every  man  m  the kingdotti  waai eitpei^t^d 
to  belong  to  s9me^<leceoiaury ;  and  those  who  did  not^  wero: 
qonsiclered  in  thc^  light ^f  offeniikefs,  or  at  least  afrsitspeetr*' 
ed  persons,  and.  wi^e  accordii^y  put  an  prii^on^  till  tbegr 
could  :g[et  som^  one  to  tak»  thrai  in,  or  becoai^  pledge  for. 
their  good  behaviodr.  In  diese.  decennaries^  every  maoi 
was  a  security  for  the  rest;  pl^s^ng  hiffiseif  that  all  anf 
every  of  them  shoufd  demean  hiipself  ordedyi  and  sAmA 
to  the  enqiiines  and  awards  of  justice.  It  Was*  £wm  siicb 
reciprocd  engagement  between  the /r^e  memi^efU  of  » 
decenharyji  that  this  sort  of  cammuaity  was  4x>au}ionl]r 
cMtdfrtmk-pledge;  If  aa^oive  fled  from  ju^tie^  tbi^  tmna 
of  thirl7-K>ne  days  was  giv^a  to  the  decqniiary  to  |»rodtMf. 
the  offsfid«r*  If  h^  d]4  W  then  app^^,. the  head  ofAe 
fi:ibourg  was  to  take  two.principal:  perions^  of  his  own>do* 
Cjsnnary^  and  from,  the  tbree  ne^hbonring  de<^eia»ari0<> 
the  head  and  two  of  their  members :  these,  together  with 
himself,  making  twelve,  were  to  purge  hitn  and  his  de.ceii*^ 
nary  from,  any  wilfulness  ""or  privity  to  the  offendei^9 
(a)  Le^.  St.  Un.  SO. 
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crane  or  flight :  and  if  the  head  of  the  fribourg  could  not 
purge  hi^i  decennary  in  this  way,  he  and  his  decennary 
were,  of  themselves,  to  make  a  compensation  to  the  party 
injured* 

So  great  care  was  taken  that  persons  should  be  well 
known  before  they  were  harboured^  dial  if  any  one  took' 
a  stranger  in,  and  suffered  him  to  stay  three  nights  under 
his  roof,  and  the  stranger  afterwards  committed  any  crinie; 
the  person  so  harbouring  was  considered  as  having  made 
himBelf^L  pledge  for  him,  as  for  one  of  his  own  family;  and 
was,  upon  the  absconding  of  the  offender,  to  make  amends 
to  the  injured  person  (a). 

An  establishment  like  this  contributed  more  effectually 
than  any  other  id  the  prevention  of  crimes,  as  well  as  to 
the  detection  of  offenders.  ^ 

We  shall  liow  fake  a  cursory  view  of  the 

imioa   ar.  ^^^^  ^^^  ^f  ^j^jg  people.    The  Basins  were 

particularly  curious  in  fixing  pecuniary  compensations  for 
Hijuries  of  all  kinds,  without  leaving  it  to  the  disci^bn  of 
the  judge  to  proportion  the  ametids  to  the  degree  of  in- 
jury suffered.  These  penalties  were  -  more  or  less,  accord- 
ing to  the  time  or  place  in  which  the  wrong  was  committed^ 
OVihe  paitof  the  body  or  member  which  vras  injured  (6j. 
The  cutting  off  an  ear  was  puhiithed  with  the  penalty  of 
Atrty  shillings ;  if  the  hearing  was  lost,  sixty  shillings:  so, 
ftriking  out  the  front  toodi  was  punished  with  a  fine  of 
«ight  shillings;  the  canine  toothy  four  shillings ;  the  grind*- 
ers,  sixteen  8liillings(c):  tfacommon  person  was  bound' 
Vl^ith  chains,  the  amends  were  tieh  shillings;  if  beaten, 
twetity  shillings;  if  Aii;tg^tf^,  thirty  shillings ("rf). 

In  the  same  manner  injuries  to-  property  were  generally 
considered  in  a  criminal  light;  and  the  specific  ametitis' 
to  i»e  made  by  the  wrong  doer  to  die  injured  party  vtrere ' 

(«)  U$,  St  Edw.  S7.    0)  Les  la»'  6.  Leg.  Alf,  23.    (^)  U$.  Alf.  49* 
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fixed  by  law.  A  matf  who  mutilated  an  ox*s  honiMras  to 
pay  ten-pence;  if  that  of  a  cow,  then  only  two-pence:  a 
like  distinction  was  made  between  cutting  off  the  tail  of 
an  ox  or  a  cow  (a).  To  fight  or  make  a  brawl  in  the  court  or 
yard  of  a  common  parson,  was  punished  with  a  fine  of  six 
shillings;  to  draw  a  sword  in  the  same  place,  even  though 
there  was  no  fighting,  with  a  fine  of  three  shillings:  if  the 
party  in  whose  yard  this  happened  was  worth  six  hundred 
shillings,  the  amends  were  treble ;  and  they  were  increased 
further,  according  to  the  circumstances  of  the  person  whose 
house  and  domain  were  scr  violated (6)* 

A  system  of  regulations  framed  on  this  principle  aeemt 
to  have  converted  all  notions  of  civil  redress  for  injuries 
into  a  criminal  inquiry ;  while  the  degree  and  circumstances 
attending  the  fact,  both  which  it  was  out  of  the  power  of 
legislation  exactly  to  reach,  made  *no  part  of  the  judicial 
consideration;  but  the  judge  was  to  award  the  same  stat« 
ed  fine,  in  all  cases  which  could  be  brought  within  the 
letter  of  the  legal  description.  However,  these  penalties 
had  sb  far  the  nature  of  a  civil  redress,  that  they  were 
given  in  the  way  of  compensation  to  the^njured  person.   - 

The  notion  of  compensation  runs  through  the  whole 
ctiminal  law  of  the  Anglo-Saxons ;  who  allowed  a  sum  of 
money  as  a  recompence  for  every  kind  of  crime,'  not  ex<» 
ceptitig  the  taking  away  the  life  of  a  man.  Every  man'n 
life  had  its  value,  tailed  a  were,  or. capitii  esti*' 
matio.  This  had  been  various  at  different  ^^•^ 
penods(c);  in  the  time,  therefore,  of  king  Athelstan,  a 
law  was -made  to  settle  the  were^  of  every  order  of  persons 
in  the  state,  llie  king,"  ^ho,  on  this  occasion  was  only 
distinguished  as  a  superior  personage,  was  rated  at  30,000 
thryms»(d);  an  archbishop  or  earl,  at  1. 5^000;  a  bishop  or 
ealderman,  at  8,000 ;  belli  imperator,  or  summm  prafeo 

(«)  Leg.  In«,  59.  (*)  L^.  Alf.  35.  (c)  teg,  In»,  0. 

13)  A  thi^ftnta,  according  to  Do  Fresoe,  was  worth  fouNpence.  -  ^ 
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tus,  at  4,000 ;  a  priest  or  thane,  at  2,000;  a  coiQJniQn  per*> 
son,  at  267  tbrymsas.  It  seems  this  tvere  was  sometimes 
different  in  different  parts  of  the  country  (a).  When  any 
person  was  killed,  the  slayer  was  to  ];ngk^  cpmpensation  to 
the  relations  of  the  deceased,  according  to  such  valuatioiu 
In  the  case  of  the  king,  half  the  xeere  went  to  his  relations> 
and  half  to  his  people.  If  |hj^  deceased  was  a  stranger, 
9r  had  no  relations,  the  were  was  to  be  divided;  half  to  go 
to  the  king,  and  half  to  the  most  intimate  companion  of 
(he  deceased  rfij.  ' 

As  the  manners  pnd  no(;^ons  .of  this  people  would  not 
9II0W  them  to  submit  to  any  harsher  punishment  in  the 
first  instance,  it  was  ende^ivoured  to  render  this  as  severe 
as  possible.  The  were  was  not  to  be  remitted  (c);  ^d  to 
make  the  offender  an  example,  as  well  as  to  prevfint  die 
effusion  of  blood,  all  his  own  relations  were^  by  a  law  . 
pf  king  Edmand  (4),  discharged  from>Che  obligation  of  abet* 
ting  him  sfgainst  the  feud  of  the  relations  of  the  deceased; 
whose  deadly  resentment  he  was  to  support  alonCf  till  he  ^ 
|iad  paid  t)ie  were,  A  person  guilty  of  homicide  was  also 
excluded  from  t^  presence  of  the  king* 

But  this  weire^  in  cases  of  homicide,  and  the  fines  that 
w^re  paid  ^l  cases  of  tjieft  of  various  kinds,  were  only  to 
]:edeem  the  offender  from  the  proper  punishment  of  the' 
law,  which  was  death ;  and  th$it  was  redeemabk;  not  only 
by  paying  money,  but  by  undergoing  some  personal  pains: 
hence  it  is  that  we  hear  ci*  a  gceat  vaiiety  of  corporal 
punidmiepts.  A  person  often  charged  with  theft,  was  tq 
lose  his  hand  or  foot  (e).  There  was  also  the  pain  of  ba- 
mshp^e^t  £tfid  slavery  (/) ;  and  at  one  time  it  was  enacted  (g), 
^at  house-breakiog,  burning  of  houses,  <^en  robbery, 
ipanifest  homicide,  and  treason  against  one's  lord,  should  . 

.  (a)  Ug.  AtheUt.  S.  (&)  Leg.  Ib»,  S2.  (c)  hsg.  Edm.  3. 

(<0  Ca.  3.      («)  L^.  Ifuv,  18.      ffj  Ug.  Can.  6.      {g)  Ug»  Cun.  61. 
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b€  inexpiable  criiaes ;  that  is,  not  tQ  be  redeemed  hjf  %Bf 
pecuniary  compensation,  or  any  pain  or  mutilation,. 

Thus  far  of  punishments.    We  qome  qow  to  QQU^d^r 
the  notions  they  had  of  crim^3,  and  their  aatur^.     A,  p^r^t 
son  present  at  the  death  of  a  man  was  lopked  on  as  fartic^i 
crimims,  and  as  such  was  liable  to  a  fine  {a).  A  person  kill? 
IBg  a  thief,  unless  he  purged  himself  by  o^th  befgre  th^ 
relations  of  the  deceased,  relating  all  the  circiim^taoqes  qf 
the  fact,  atid  that  immediately,  was  to  pay  a  fine  (6).     If 
one  in  hewing  a  tree  ha^ppened  to  VUl  a  man,  the  relatipna 
were  intitled  to  the  tree,  provided  they  took  it  within  tliirty 
clays  (c);  which  was  in  the  nature,  and  might  perhaps  b9 
the  origin^  of  deodan<is.    It  dpes  qot  appear  that  they  lOad^ 
any  distinction  in  the  degrees  qf  homicide ;  ejic^pt  IQ  pn^ 
instance,  which  deserves  particular  notice ;  and 
that  is,  where  the  fine  called  murdrum  was  to      . "  ^^' 
be  paid.     It  is  said,  that  Canute,  being  about  to  leave  the 
kingdom,  and  afraid  that  the  English  might  take  advantage 
of  his  absei^ee  to  oppress  or  destroy  k^  own  subjects,  the 
Panes,  procured  the  following  law  in  prder  to  prevent 
secret  hou^icides :  That  when  any  persota  v^s  killed,  and  the 
^ayer  had.  esc^aped,  the  person  killed  should  be  always  con- 
sidered as  a  Dane,  unless  proved  to  be  Eiiglisb  by  his  friendi 
(Mr  reiatjions;  and  in  default  of  a^<;h  proof,  that  the  viU  should 
pay  fqrty  m^rks  for  the  Dan/e'Ti  death;  and,  if  it  could  not 
be  rai9ed  in  the  vill,  that  the,  hundred  ahoijild  p^y  it.     Thi^ 
singular  provision,  it  was  thought,  woul4  epgagQ  every  one 
in  the  prevention  or  pro^ecm^iqi)  of  m^qh  ^ejcr^t  ofieaces  (i;^). 
It  wa^  upon  this  sort  of  policy  th^t  pres^iitipents  of  ^n? 
giiskerj/i  aa  they  were  afterwai*df  caj^ed^  w^re  fpvkQde^d. 

Larceny,  called  by  the  S^ons  sf^le,  might     i^pj^-^ 
have  beei;!  committed  by  a  ^il4  9f  tm  Jfe^ra 
eld  (e) ;  ^ut  aftf  rwwds  this  Qf  iqg^  ^fm  not  mm^*  Hijl^ 

AU.  13.        ii)  Leg.  C<V»GM.  Ih  If        C<^  l^fft^liMPa  ^ 
VOL.   I.  -  € 
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the  child  was  twelve  years  of  age  (a).  If  all  the  family  of 
the  offender  -were  privy  to  the  stealing,  they  were  all  to  b« 
ibade  slaves  (6).  Where  there  was  not  that  privity  ui  a 
famil}^^  the  mulct  was,  at  one  time,  sixty  shillings;  at 
another  time,  one  hundred  and  twenty  shillings  (c).  Such 
regard  was  paid  to  the  character  of  a  wif«,  and  the  sub- 
jection she  was  supposed  to  be  under  to  her  husband,  that 
when  any  thing  stolen  was  found  in  their  house,  the  kw 
considered  her  as  no  party  in  the  stealing,^  unle»§  it  were 
manifestly  in  her  separate  custody  (d). 

TTie  more  atrocious  of  these  offenders,  when  they  came 
in  a  body  of  seven,  were  called  iheqfy  or  pritdones;  if 
inore  than  seven,  thfey  constituted  hlothe,  or  turma;  if 
more  than  thirty-five,  they  were  then  called  herge,  or  exer- 
citus  (e).  These  distinctions  shew  in  what  manner  ih^se 
people  carried  on  their  depredations,  in  the  times  before 
Alfred  reformed  the  police. 

False  swearing  was;  at  first,  only  punishable  by  a  fine 
of  one  hundred  and  twenty  shillings  (f).  Afterwards  (g), 
false  swearers  were  considered  as  no  longer  intitled  to 
credit,  and  were*obliged  to  purge  themselves,  not  by  their 
own  affirmation  on  oath,  but  by  the  ordeal:  they  were 
sometimes  excommanicated. 

'  Breaches  of  the  peace  were  severely  punished,  as  lead- 
ing usually  to  bloodshed  and  death*  If  a  person  fought  in 
the  "king's  palace,  his  life  was  in  the  king's  hands,  unless 
he  redeemed  it  with  a  fine  (A);  and  particular  penalties  were 
inflicted  on  tliose  who  fought  in>the  presence  of  the  bishop 
and  ealdennan  (r) ;  or  in  the  city  or  town  where  thebishop 
and  ealderman  were  then  holding  their  court  (A).  A  law  of 
king  Edmund's  was  so  severe  (/),  that  if  any  one  attacked 
another  in  his  Iwuse,  Cf  broke  the  peace  there,  he  was  to 
forfeit  -every  thing,  and  his  life  was  to  be  at  the  king*s  di»- 

(a)  Leg.  Atheist.  1.            (b)  Leg.  Inae,  7.            (c)  Leg.  Atheist.  U 

•  (lO  Leg.  luK,  58.  Leg.  Can.  74.  (e)  Ug.  loft*  13, 14,  15.      ^J  I^g. 

Inse,  1^.  (g-)  h^g.  EdW,  3.  (*)  Leg.  Atf,  7.  (i)  Ibid.  15.  3*. 
(A)  Ibid.3«.      .(0  Leg.  Edna. 
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posal.  The  great  occaaion  of  violent  breaclies  of  tbe  peace, 
were  the  deadly  feud^s  by  which  people  in  those  p^^iy  f^^i^ 
tiroes  revenged  the  death  of  a  relation.  This 
method  of  prosecuting  oiFenderi^  had  become  so  habitual  to 
the  people,  that  it  appeared  necessary  even  to  make  it  a 
part  of  the  penal  code;  and  it  was  accordingly  inserted 
under  reasonable  restrictions  in  a  law  of  Alfred  (a).  At 
lengthyit  was  thoughtexpedient  toimpos^^additional  checks 
on  this  sii^ular  piece  of  criminal  jurisprudence.  This  was 
done  by  a  law  of  Edmund  (6);  which  directs,  that  sorae- 
body,  in  the  nature  of  an  arbiter,  should  be  deputed  to  th« 
relations  of  the  deceased,  and  engage  that  the  slayer  should 
make  compensation.  He,  in  the  mean  time,  was  to  be  put 
into  the  hands  of  this  arbiter,  who  was  to  see  that  sufficient 
sureties  were  taken  for  paying  the  voere  in  twenty-one  days ; 
du  ring  which  time  there  was  to  be  peace,  by  mutual  compact. 

Very  early  after  the  Saxons  had  been  con-  sanctuary 
verted  to  Christianity,  places  of  public  worship 
were  held  m  such  reverence,  that  a  criminal  flying  thither 
was,  during  hb  stay,  there,  allowed  protection,  whatever  his 
crime  might  be  (c).  It  was  usual  to  fly  td  such  a  place  of 
security,  to  avoid  die  instant  resentmen^t>f  the  aggrieved 
party,  till  provision  could  be  made  for  paying  the  legal 
compensation.  In  a  state  of  society  like  that  among 
the  Anglo-Saxons,  the  immunity  indulged  to  places  of 
worship  was  politic,  humane,  and  necessary.  It  prevented 
the  shedding  of  blood,  and  ;f  reserved  the  peace.  According- 
ly a  penalty  was  inflicted  on  those  who  dared  to  violate 
this  jplace  of  sanctuary,  by  evil  treating  the  culprit  whilf 
there  {d) ;  the  p(tx  ecciesia  being  more  sacred,  and  in  this 
instance  better  protected  by  law,  than  the  pax  regis.  The 
bffender  might  stay  there  tliirty  days,  and  was  then  to  be 
delivered  to  his  relations  unhurt  aad  safe  (e).  Notwithttand- 

(«)  Ug.  Alf.  S8.      (*}  Ug.  Edfflu  7.      (c)  Leg.  Ins,  5.      (rf)  Lef . 
Atf.3.       ie)md,&. 
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ii^  this  regard  for  churches^  tliiftre  seems  to  have  been  no 
immunity  granted  to  the  persons  of  churchmen.  '  If  a  clerk 
(iommitted  horaieide^he  was  to  be  degraded  from  his  orders^ 
and  was,  moreover,  to  make  his  compensation,  or  suffer 
punishment,  in  the  same  mamier  as  any  othe^  person  (a). 
The  bringing  of  criminals  to  justice  was  very  much  faci- 
litated by  the  police  established  in  the  reign  of  Alfred.  Th^ 
objects  which  next  present  themselves,  are  the  proceedings 
the  mode  of  trial,  and  the  proof;  all  which  were  very 
remarkable  parts  of  the  Anglo-Saxon  jurisprudence.  The 
prosecutor,  iff  accusor,  as  he  was  called,  made  his  charge ; 
which,  it  should  seem,  was  sufficient  alone  to  put  the  person 
accused  on  his  defence.  Tlie  defence  and  answer  to  this 
chai^  wa&  this :  If  it  was  a  matter  not  of  gr^t  notoriety^ 
but  such  as  might  admit  of  some  doubt,  the  party  purged 
himself  by  his  oath^  ^nd  the  oaths  of  certain  perscms  (called 
thence  compurgators)  vouching  for  hia  credit,  and  declaruig 
the  belief  they  had  that  he  spoke  tru^.  If  the  compur- 
gators agreed  in  a  favourable  declaration,  this  was  held  a 
oompiete  acquittal  from  the  accusation.  But  if  tl^  party 
had  boen  belor^  accused  of  larceny  oir  perjury ;  or  had  any 
otherwise  bet)n. rendered  infainous,  and  was  thought  not 
worthy  of  credit,  he  was  driven  to  make  out  his  innocence 
by  ao  appeal  to  heaven,  in  the  trial  by  ordeal.  This  was  c^ 
several  kiada.  The  two  piin^ipal  were  by  water  and  iron ; 
by  water  hQ|  or  cpld^  and  by  hot  iron :  the  iron  was  to  be 
of  one^  twcn,  or  three  pounds  weight;  and  was,  therefore^ 
eddied  sip»pl€^  double,  or  try)k  ordeal.  ^  . 

,  The  e);de£r/wasicqBsi(tered  as  a  religious  ceremony.  The 
person,  the  water^  and  the  iron  were  accordingly  prepared 
nnder  the  direction  of  the  priest,  by  exorcisms  and  other 
formalities,  and  the  whol^  c^onducted  with  great  solemnity. 
Fpf  tl\ree  day^  ,bef ore  tb^  trial,  the  culprit  was  (6)  to  atteiid 
the  priest,  to  be  constant  at  mass,  to  make  his  offering,  and 
in  the  mean  time  to  suataia  himself  oi^  nothing  but  bjrea(^, 

(a)  Leg.  Can.  36.  33.        (»)  Leg.  Atheht.  2S. 
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^alt,  water,  and  onions.  On  the  day  of  trial,  he  was  to 
take  the  sacrament,  and  swear  that  he  was  not  guilty  of,  dr 
privy  to,  the  crime  imputed  to  him.  The  accusor  and 
accused  were  to  come  to  the  place  of  trial,  attended  with 
not  more  than  twelve  persons  each,  probably  to  prevent 
any  violence  or  interposition ;  and  a  production  of  more 
than  that  number  by  the  accused  would  have  amounted  to  . 
&  conviction.  The  accusor  was  then  to  renew  his  charge 
upon  oath,  and  the  accused  to  proceed  in  making  his  pur- 
gation. If  it  was  by  hot  water,  he  was  to  put  his  hand 
into  it,  or  his  whole  arm,  according  to  the  degree  of  the 
offence :  if  it  wa«  by  cold  water,  his  thumbs  were  tied  to 
his  toes,  and  in  this  posture  he  was  thrownr  into  it.  If 
lie  escaped  unhurt  by  the  boiling  water,  which  might  easily 
i>e  contrived  fey  the  management  of  the  priests,or  if  he  sunk 
in  the  cold  water,  which  would  certainly  happen,  he  was 
fleclared  innocent.  If  he  was  hurt  by  die  boiling  water, 
or  swum  in  the  cold,  he  wa«  considered  as  guilty  {^), 

If  the  trial  was  to  be  by  the  hot  iron,  his  hand  was  first 
fiprinkied  with  holy  water ;  then  taking  the  iron  in  his  hand, 
he  waited  nine  feet.  The  method  of  taking  his  step.^  wa]t 
particularly  and  curiously  appointed.  At  the  end  of  the 
stated  distance  he  tbrew  down  the' iron,  and  hastened  m 
Uie  altar ;  then  his  hand  was  bound  up  for  thi^ee  days,  at  d«e 
end  of  which  time  it  was  to  be  opened ;  and  from  the  apJ^ 
Ipearance  of  any  hurt^  at  not,  he  was  declared  in  the  former 
case,  guilty,  and  in  tlie  ktter,  acquitted.  Another  method 
of  applying  this  trial  by  hot  iron,  was  by  placing  red«hot 
plough-shares  at  certain  distanced,  and  neqniring  the  delia 
«quent  to  walk  over  them  ;  which  if  he  performed  unhurt^ 
^as  considered  as  a  proof  of  his  innocence,  lliese  triall 
by  water  and  fire  were  csAledjudicia  Dei. 

Another  method  of  trial  was  by  the  qffk  execNEta,  or 
Corsaed ;  wliich  was  that  by  which  the  clergy  were  used  to 

(a)  Lej,  Aib«lit.  83. 
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purge  themselves;  and  wbich  they  chose^  probably,  as  the 
least  likely  to  put  the  party  to  any  peril.  A  morsel  of  bread 
was  placed  on  the  altar  with  great  ceremony  and  preparar 
tion,  which  the  person  to  be  tried  was  to  eat :  if  it  stuck  in 
his  throat,  this  was  to  be  considered  as  a  token  of  his  guilt. 
Thus,  in  this  instance  and  that  of  the  cold  water,  a  miracle 
was  supposed  to  be  wrought,  to  prove  the  guilt  of  the  per* 
son  ;  in  those  of  the  hot  water  and  hot  iron,  the  like  divine 
interposition  was  expected  to  demonstrate  his  innocence. 
Another  ordeal  was,  that  of  the  cross.  This  was  per^ 
formed  by  placing  two  sticks,  one  with  a  cross  carved  upon 
it,  and  one;^ithout ;  and  mak'mg  the  culprit  chuse  one  of 
them  blindfolded.  If  he  hit  upon  that  which  had  the  cross 
upon  it,  this  piece  of  good  fortune  was  looked  upon  as  an 
evidence  of  his  innocence.  These  seem  to  hs^ve  been  the 
methods  of  investigating  truth  in  criminal  inquiries. 

It  may  be  observed,  that  the  Anglo-Saxons  made  a  disr 
tinction  between  manifest  or  open  offences,  and'  such  as 
were  not  so  public  ;%nd  the  degree  of  punishment  was  pro- 
portioned accordingly.  It  has  been  observed,  th^t  Ibis  imr  . 
plied  somedoubt  entertained  by  themselves  of  their  methods 
of  proof  (a) ;  but  it  may  be  remembered,  that  the  Romans 
made  the  lik«  distinction,  and  inflfc  ted  only  half  the  punish- 
ment on  furtum  non  manifestum,  which  they  did  on  that 
which  was  manifestum. 

Trifti  in  civil .  Next  9s  to  Civil  causes,  and  the  manner  in 
»aits.  which  they  were  tried.     It  seems,  that  causes 

in  the  county  and  other  xourts  were  heard  and  determined 
hy  an  indefinite  number  of  persons  called  sectatores,  or 
suitors  of  court ;  and  there  is  po  great  reason  to  believe 
that  they  had  any  juries  of  twelve  men,  which  was  an  inven- 
tion of  a  much  later  date.  These  sectatores  used  to  giv^ 
their  judgment  or  verdict  bpth  up<;;n  the  matter  of  fact  and 
of  law.  Jt  may  be  a  doubt,  wheth<^  they  ever  acted  as  an 
inquest  to  make  inquiry  of  crimes  and  dehnqueuts,  as  juries 

(a)  Littl.  Hen.  JI.  vol.  5.  292. 
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did  after  the  Conquest  In  a  law  of  ting  Ethelred  (a), 
there  is  a  provision  that  there  should  he  twelve  thanes,  or. 
liieri  homines  of  superior  consideration  and  parts^  whose 
concurrence  was  made  necessary.  It  should  seem,  how- 
ever, these  were  rather  assessors  to  the  judge  of  the  court, 
than  a  part  of  the  suitors,  or  indeed  any  thing  like  a  jury  (b). 
By  all  the  monuments*  that  remain  of  these  times,  it 
a^peaps,  that  the  number  of  sectatores  was  various,  accord- 
ing to  the  custom  of  different  places ;  and  perhaps  in  most 
instances  depended  on  chance  and  convenience ;  but  in  no 
case  is  there  the  least  reason  to  believe  thjgit  it  was  con* 
£ned  to  twelve{c).  These  sectatores  discharged  their  office, 
it  is  thought,  without  any  other  obligation  for  a  true  per- 
formance of  it,  than  their  honour ;  for  it  doe»-oot  appear 
that  they  were  morn  to  make  a  declaration  of  the  truth  (J).  - 
It  is  not  improbable,  that  the  thanes  in  the  counties,  the. 
citizens  in  boroughs,  and  those  who  w^re  the  sectatores  in 
other  courts,  might  determine  all  causes,  in  like  manner  a$ 
peers  of  the  realm,  at  this  day,  determine  in  criuii^ial  cases, 
without  an  oath.  There  is  at  least  a  perfect  silence  as  to 
this  subject  in  the  remains  of  antiquity ;  and  the  most  \ye 
can  conjecture  is,  that  they  might  perhaps  solemnly  engage^ 
to  speak  the  truth  in  all  matters  which  should  come  before 
tfaem,  without  remewing  it  in  every  particular  cajuse  {c). 

It  is  not  unsuitable  with  what  has  been  already  said  of  the 
modes  of  proof  used  by  these  people,  to  suppose  that  they 
admitted  the  oath  of  the  defendant  in  civil  causes,  when 
that  oath  was  supported  by  compurgators,  whq  swore  they 
believed  what  he  said  to  be  trup.  The  Jaws  requiring  wit- 
nesses to  all  ^ontiacts,  supplied  evidence  alnipst  in  all 
inquiries  about  them ;  but  where  that  was  not  the  case,, 
it  seeibed  consi$»tenl  enough  with  the  established  order  of 
living  in  those  times  to  allow  credit  to  a  man's  oath,  whm^ 

ia)  L9g.  Ethel,  ca.  4.     {h)  Hickes'  Thes.  Diss.  Ep.  34.     (f}  Xbid.  33« 
id)  ibid.  42.         (e)  Ibid.  42. 
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suppofted  by  thfe  toiicuniog  testioiotiy  of  others  to  his 
cri^dit.  The  small  districts  kito  which  the  people  were 
divided^  and  the  consieqaent  relation  which  by  law  they  bore 
to  each  other^  ftirnisfaed  abundant  opportunities  for  a  man's 
character  to  be  known ;  and  declarations  of  his  ne^hbours 
concerning  his  credibility  might  be  received  with  no  small 
degree  of  confidence. 

tt  cannot  be  dissembled  that  some  learned  men  have  been 
of  bpitiion^  that  the  trial  by  jury  was  in  use  among  the 
Sk^ons;  and  this  point,  like  some  others^  has  been  main- 
tained with  great  pertiuai^iousness  by  those  who  have  la- 
boured to  prove  the  antiquity  of  our  juridical  constitution. 
Hiis  opinbn  may/  probably,  have  been  ibimded  on  the 
simflitnde  between  sectaiores  and  jurors ;  an  appearance 
nrfaith,  bn  a  superficial  view,  may  bdeed  deceive.  How- 
ever,  it  may  be  laid  down  with  safety,  that  the  trial  by  jnry 
did  not  at  this  time  exist ;  and  if  the  reader  will  stnpend  him 
judgment  till  he  comes  to  those  times  when  the  trial  by 
'  jury  Wa^  really  established,  he  will  then  see  distinctly  the 
eBtential  diiFerence  between  sectntores,  compargatore^y  and 
juYOtofes ;  and  will  agree  widi  us  in  declaring,  that  &e 
Arequent  mention  of  secteitores  is  no  proof  ofjaWes,  properly 
sb  called,  being  known  to  our  Saxon  ancestors. 

Thus  have  we  attempted  to  give  a  sketch  of  that  system 
oir  jurisprudence  which  subsisted  among  the  Saxons.  The 
siiaterials  which  furnish  any  knowledge  of  it  are  so  few  and  - 
scanty,  that  it  is  with  the  utmost  difficulty  any  thing  con- 
sisti^nt  can  be  collected  from  them.  Tliis  must  give  rise 
to  a  variety  of  opinions,  according  as  persons  are  biassed  by 
ptejudites  and  different  turns  of  thinking.  Peihaps,  after 
Alt,  the  clearest  opinion  that  can  be  formed  respecting  such 
distant  and  obscure  times,  is  not  worth  defending  with  much 
obstihaty. 

Of  this  the  reader  will  be  able  to  judge,  when,  in  the 
eburse  of  this  History,  he  finds  institutions  either  so  abun- 
dantly superinduced  upon  the  original  ground-work,  or  so 


CHAP.  I.  THE  SAXONS*  SS 

entirely  sabstltated  in  the  place  of  it,  that  very  little  re- 
mains of  the  Saxon  jurisprudence  can  be  traced,  even  iu 
the  earliest  times  of  our  known  law,  after  the  Conquest* 
Tlie  parts  which  alone  survived  that  revolution,  seem  to 
have  beeli  the  methods  of  trial,  some  notions  of  criminal 
law,  and  the  scheme  of  police.  The  others  were  gradur 
ally  superseded,  and  at  length  are  no  longer  known. 

It  remains  now  to  in<|uire  what  steps  were  taken  by  the 
Anglo-Saxons  in  collecting  and  improving  their  laws,  and 
what  monuments  they  left  of  their  legal  polity. 

We  are  told,  that  the  great  and  good  king  Alfred,  be- 
'  sides  the  regulations  he  made  for  the  better  order  and  go- 
vernment of  his  people,  seeing  how  various  tlie  local  cus- 
toms of  the  kingdom  were,  made  a  collection  of  them ;  and 
out  of  them  composed  his  Dom  BoCy  or  Liber  Alfred's 
Judiciaiis.  It  seems  this  was  intended  as  a  l^o^  Boc. 
code  for  the  government  of  his  whole  kingdotn ;  aud  it 
obtained,  witli  great  authority,  during  several  reigns ; 
being  referred  to>  in  a  law  made  by  ling  Athelstan,  as  ma 
authoritative  ^uide  (a). 

However,  this  work,  valuable  as  it  was,  had  probably 
the  defects  of  all  original  attempts.     On  that  account^  as 
well  as  on  account  of  the  irruption  and  settlement  of  the 
Danes,  and  the  consequent  prevalence  of  their  customs,  it 
was  found  necessary  ill  the  days  of  king  Edgar  to  revise  this 
compilation,  or  make  another  more  full,  and^       ..  .^    . 
more  suitable  to  the  then  state  of  the  law.  KU^ani  the 
But  this  undertaking  was  left  unfinished ;  so.  ^^"**^*'*°'** 
that  the  grand  design  of  making  a  complete  code  of  En- 
glish law  fell  to  the  part  of  Edward  the  Confessor;  who 
is  said  {b)  to  have  collected  from  the  Mercian,  West  Saxon, 
and  Danish  law,  an  uniform  body  of  law  to  be  observed 
throughout  the  kingdom  (c).     From  this  circumstance. 


(u)  Ca.  5.      (A)  Hovedeo,  HerL  11.  Leg.  St.  Edw.  35  to  36.  Lamb.  p.  1 4<>. 
{e)  l.BU.  66. 
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the  character  of  an  eminent  legislator'has  been  conferred 
on  Edward  the  Confessor  by  posterity;  who  have  endowed 
him  with  a  sort  of  praise  nearly  allied  to  that  of  Alfred  :  for 
as  one  is  dignified  with  the  title  of  legum  jinglicanarum 
Conditor,  the  other  has  been  called  legum  Anglicanarum 
Restitiitor. 

It  is  said,  that  the  Dom  Boc  of  Alfred  was  in  being  about 
the  time  of  Edward  IV.  ;-but  we  hear  nothing  of  the  fale 
attending  the  volume  compiled  by  Edward  the  Confessor. 
As  to  the  nature  of  the  work ;  it  seems  probable,  that  as  the 
Danes  had  now  become  incorporated  into  the  body  of  the 
people,  their  laws  were  melfed  down  into  one  mass  with  the 
Mercian  and  West  Saxon ;  and  all  together  composed  a 
set  of  laws  to  govern  both  people:  This,  most  likely, 
was  done  with  equable  qualifications  of  all  these  laws,  so 
as  to  render  submission  to  them,  by  both  nations,  neither 
strange  nor  oppressive.  It  should  seem,  there  was  through- 
out that  book  a  constant .  intimation  what  was  Saxon, , 
Mercian,  or  Danish ;  as  we  find  in  the  laws  of  William 
the  Conqueror,  which  were  designed  to  make  certain  alter- 
ations in  those  of  Edward,  frequent  mention  of  them  by 
their  respective  names,  as  different  subsisting  laws. 

^s  the  collection  of  Edward  the  Confessor  comprised  in 
it  the  whole  law  of  tfie  kingdom,  it  contained  not  only  th^ 
unwritten  customs,  but  the  laws  and  statutes  made  by  the, 
several  kings.  By  the  loss  of  this  volume,  we  are  left  very 
much  .in  ignorance  as  to  the  extent,  scope,  and  nature  of 
these  customs.  It  is  not  so  with  the  written  laws  of  these 
times ;  for  we  have  many  of  these  still  remaining.  These 
remains  of  Saxon  legislation  give  us  some  insight  into  the 
nature  of  their  jurisprudence. 

As  laws,  if  not  made  to  create  some  new  regulation,  are 
designed  to  restrict,  ameud>  or  enlarge  some  pre-existent 
custom,  or  lavv ;  they  always  enable  us  to  make  some  con- 
jectures respecting  the  subject  upon  which  they  are  intended 
to  operate.  From  these  Saxon  lii%vs  we  may  pronounce,  thaf 
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matters  of  judicial  inquiry  were  treated  with  great  plainness 
and  simplicity.  Like  the  laws  of  a  rude  people,  they  are 
principally  employed  about  the  ordering  of  the  police ;  and 
accordingly  contain  an  enumeration  of  crimes  and  their 
punishments.  As  this  makes  the  greater  part  of  th^ 
Saxon  laws  now  existing,  it  may  fairly  be  concluded  that 
the  Dom  Boc  of  Alfred  and  the  compilation  of  Edward  the 
Confessor  were  mostly  filled  with  the  same  kind  of  matter* 

The  fii*st  of  the  Saxon  l^ws,  now  in  being,  g  . 
are  those  of  king  Ethelbert.  These  are  the 
most  ancient  laws  in  our  realm,  and  are  said  to  be  the 
most  ancient  in  modern  Europe.  This  king  reigned  from 
561  to  €36.  The  next  are  the  laws  of  Hlothaire  and 
Eadric,  and  of  Wihtred,  all  kings  of  Kent.  Next  are 
Ahose  of  Ina,  king  of  the  West  Saxons.  After  the  Hep- 
tarchy we  have  the  laws  of  Alfred,  Edward  the  Elder,  Atbel- 
fitan,  Edmund,  Edgar,  Ethelred,  and  Canute,  i  Besides 
these,  there  are  canons  and  constitutions,  decrees  of  coun- 
cils, and  other  acts  of  a  public  nature.  These  are  in  the 
Saxon  language,  and  were  some  of  them  collected  in  one 
Tolume  in  folio,  by  Mr.  Lambard,  in  the  time  of  queen 
^Elizabeth,  and  published  under  the  title  of  A^^tucyoiMz; 
sivcy  de  priscis  Jnglorum  legibus.  To  this  additions  have 
Bince  been  made  by  Dr.  Wilkins.  These  remains  com- 
pose, all  together,  a  body  of  Anglo-Saxon  laws  for  civil 
and  ecclesiastical  government. 

We  have  refrained  from  mentioning  some  laws  which 
have  gone  under  the  name  of  Edward  the  Confessor,  as 
they  have  been  rejected  for  spurious  (a),  upon  the  fullest 
consideration  of  antiquarians.  They  are  in  Latin,  and 
bear  evident  internal  marks  of  a  later  period.  They  aie 
supposed  to  have  been  written,  or  collected,  about  the  end 
of  the  reign  of  William  Rufus ;  and  are  to  be  found  in 
the  collections  of  Lambard  and  Wilkins. 

(a)  Spelman  voce  Ballivas. 
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WILLIAM  THE  CONQUEROR  TO  JOHN. 

TTie  Conquest — Saxon  Lavrs  confitmed — The  haws  of 
William  the  Conqueror — Trial  by  Duel  in  Criminal 
Questions^— Establishment  of  Tenures — Nature  of  Te- 
nures— Different  Kinds  of  Tenures — Villenage — Of 
Escuage — Consequences  of  Tenure — Of  Primogeni- 
ture— Of  Alienation — Of  Judicature — The  Curia  Re- 
gis-^ Justices  Itinerant — The  Bench^-The  Chancery — 
Judicature  of  the  Council-^Of  the  Spiritual  Court-^ 
Of  the  Civil  and  Canon  Law — Doctrines  of  the  Canon 
La7X>— Probate  of  If  ills — Constitutions  of  Clarendon^ 
Of  Trial  by  Duel  in  Civil  Questions — Of  Trial  by  Jury 
" — by  the  Assize — Of  Deeds— r  J  Feoffment — A  Fine — 
Of  Writs— Of  Records. 

1  HE  accession  ^f  William  of  Normandy  to  the  English 
throne  makes  a  memorable  epoch  in  the  history  of  our 
municipal  law.  Some  Saxon  customs  may  be  traced  by 
the  observing  antiquary^  even  in  our  present  body  of  laW; 
but  in  the  establi^ment  made  iu  this  country  by  the  Nor^ 
mans^  are  to  be  seen^'as  in  their  infancy,  the  very  form  and 
features  of  the  English  lave.  It  is  to  the  conquest  and  to 
the  consequences  of  that  revolution  that  the  juridical  bis* 
torian  is  to  direct  his  particular  attention.  A  new  order  of 
things  then  commenced.  The  nature  of  landed  property 
was  entirely  changed ;  the  niles  by  which  personal  pro<- 
perty  was  directed,  were  moditfed^  a  new  system  of  judi- 
cature was  erected;  new  modes  of  redress  conceived ;  new 
forms  of  proceeding  were  devised;  the  rank  and  condition 
of  individuals  became  entirely  new ;  the  whole  constitntion 
was  altered ;  and^  after  fluctuating  on  a  singnlar  policy, 
pregnant  with  the  most  opposite  consequences  of  freedom 
and  slavery,  by  degrees  settled  into  peace  and  orderly  go- 


CHAf.  II.  WILLIAM  THE  COKQUEROR.         29 

vernmetit.  In  sliort^  a  state  of  things  then  took  place^ 
from  which,  aftar  innumerable  alterations,  arose  the  pre-^ 
sent  frame  of  English  jurisprudence. 

It  has  long  been>  a  debated  question,  in  what  manner 
William  was  the  conqueror  of  this  island ;  nor  has  the  dia^ 
^  cussion  been  confined  to  hbtorians  and  antiquaries :  the  ad** 
herents  of  modern  parties  did^  at  one  time^  warmly  interest 
themselves  in  the  decision  of  a  point,  which  they  considered 
as  involving  coi^^equences  very  material  to  the  political  opi<- 
nions  theyr  avowed.  The  lovers  of  high  monarchical  au-» 
ihority  thought  they  derived  a.  very  ancient  and  rightful  title 
to  all  kinds  of  prerogative  in  the  king,  by  maintaining  that 
William  made  the  people  of  tliis  country  sub- 
mit, as  a  conquered  nation,  to  his  absolute  will.  ^^  ^°*^** 
The  friends  of  liberty,  admittii^,  as  it  should  seem,  in  some 
maasure,  the  consequences  of  such  a  claim,  contended  as 
firmly  tliat  William  never  assumed  such  powers,  and  was  iu 
truth  no  cqnqueror.  Attempts  have  been  made  to  explain 
the  term  conquest  iu  such  a  manner  as  to  get  rid  of  any  un- 
favourable conclusions  from  the  word.  It  is  said  to  have 
been  a  conquest  over  Harold,  wd  pot  over  the  kingdom ; 
that  conquest  signifies  acquest^  or  new  acquired  feudal 
rights  (a) ;  with  other  explications  of  the,  like  design  and 
import ;  so  important  a  matter  was  it  esteemed  to  ascertaia 
the  true  nature  of  this  event  in  our  history;  as' if  the 
tyranny  of  a  prince  who  liv^d  seven  hundred  years  ago, 
could  be  a  precedent  for  the  oppressions  oihis  successors ; 
or  any  length  of  time  Qould  establish  a  prescription  against 
the  unaliienable  rights  of  mankind.  Th^  pores^it  prevail^p 
ing  notions  of  free  government  are  founded  on  bettec 
grounds  Aan  the  examples  of  former  ages,  when  our  con- 
stitnliop  was  agitated  by  many,  irregular  and  violent  mov€^ 
mentu :  t^y  are  founded  on ,  a  rational  consideralioo^  of 

(a)  In  the  !aw  of  Scotlaod,  at  this  day,  feudanowa,  or,  as  we  call  it, 
lands  taken  by  purchase,  are  termed/nu  of  Conquest.  Enk»  Prin.  b. 
3.  tit.  8.  sect.  6. 
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the  ends  of  all  government^  the  good  of  the  whole  com--  . 
munity.  To  leave  such  useless  disquisitions,  let  it  suffice 
to  relate  the  fact ;  that  William  put  oS  the  character  of 
an  invader  as  soon  as  he  conveniently  could ;  and  took  all 
measures  to  quiet  the  kingdom  in  the  enjoyment  of  its 
own  laws,  and  a  due  administration  of  justice,.  ^ 

Saxon  laws  We  are  told,  tliat  in  the  fourth  year  of  his 
^confirmed,  reign,  at  Berkhamstead,  in  the  presence  of 
Lanfranc  archbishop  of  Canterbury,  he  solemnly  swore 
that  he  would  observe  the  good  and  approved  ancient  laws  - 
of  the  kingdom,  particularly  thos^  of  Edward  the  Con« 
iessor ;  and  he  ordered,  that  twelve  Saxons  in  each  county 
should  make  inquiry,  and  certify  what  those  laws  were- 

When  the  result  of  .this  inquiry  was  laid  before  Wil- 
liam, and  he  had  set  himself  to  consider  the  different  laws 
of  the  kingdom  more  particularly ;  he  shewed  a  disposition 

[to  give  a  preference  to  the  Danish,  as  more  conformable 
witli  those  of  Normandy ;  being  sprung  from  tbe^ame  root^ 
[  and  better  suited  to  the  genius  of  his  own  subjects^-  This 
:  alarmed  the  English,  who  wished  to  have  no  more  of  that  V^ 
law  imposed,  than  what  had  been  incorporated  into  their 
customs  by  Edward  the  Confessor.  They  beseeched  him 
not  to  recede  from  his  solemn  engagement ;  and  conjured 
him  by  the  soul  of  Edward,  who  had  bequeathed  him  his 
present  sovereignty,  to  confirm  the  English  in  possession 
of  their  laws  as  they  stood  at  the  death  of  the  Confessor. 
To  this  William  Vit  length  consented,  and,  in  a  general 
council  (a),  solemnly  ordained,  that  the  laws  of  Edward, 
with  such  alterations  and  additions  as  he  himself  had  made 
%o  them,  should  in  all  things  be  observed. 

In  this  manner^as  the  system  pf  &ixon  jurisprudence 
confirmed  as  &e  law  of  the  country ;  and  from  thence- 
lorth  it  continued  the  basis  of  the  common,  lawy  upon 
which  every  subsequent  alteration  Was  to  operate. 

(a)  Leg,  Con^.  63. 
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.  Though  these  alterations,  soon  grew  very  considerable, 
yet  the  direct  and  open  change  by  positive  laws  was  not 
great.  The  laws  of  William  are  in  pari  materia  with  those 
that  remain  of  the  Saxon  kings ;  except  such  as  introduced 
the  feudal  constitution^  and  the  trial  by  duel.  But  a  revo- 
lution was  effected  through  other  means,  and  that  by  slow 
and  imperceptible  degrees.  The  Norfnans  brought  over 
with  them  adispoaition  to  favour  the  institutions  to  which 
they  had  been  used  in  their  own  country ;  and  the  compa- 
rative state  of  the  two  people  enabled 'them  to  succeed  in 
the  attempt.  Having,  from  their  continental  situation, 
had  greater  opportunities  of  improving  their  polity  and 
manners,  they  had  very  far  surpassed  the  Saxons  in  know- 
ledge and  refinement.  Iliis  was  discoverable  in  their 
laws ;  which  were  conceived  and  explained  with  some  de-. 
gree  of  artificial  reasoning.  TlH)ugh  this  jurisprudence 
was  simple,  compared  with  what  it  grew  to  in  after-times, . 
it  was  conceived  on  princmles  susceptible  of  the  inferences 
and  consequences  afterwards  really  deduced  from  it. 

The  doctrine  of  tenures  being  once  established  by  an 
express  law,  all  the  foreign  learniifg  concerning  them  of 
course  followed.  The  other  parts  also  of  the  Norman 
jurisprudence,  their  rules  of  property  and  methods  of 
proceeding,  soon  began  to  prevail:  they  were  referred  to 
and  debated  upon  as  the  native  custom  of  this  ^ealm,  or 
very  fit  to  be  ingrafted  into  it ;  and  being  once  introduced 
and  discussed  in  the  king's  courts,  which  were  framed 
upon  -the  Norman  plan,  and  presided  over  by  Normait 
lawyers,  they  gradually  became  a  part  of  the  comrtDon  law 
of  England. 

The  revolution  effected  by  these  means  was  very  im- 
portant indeed.  Besides  tenures,  with  all  their  inddentfif 
and  prope^)ties,  the  avla,  or  curia  regis  was  established  f 
as  was  the  law  of  estates,  the  use  of  sealed  charters,  the: 
trial  by  a  jury  of  twelve  men,  and  the  sefiarate  jurisdiction 
of  the  ecclesiastical  judge.  These  were  almost  instant  con^' 
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sequences  of  %he.  Cwqueat.  .Tbe  other  brancbes  pf  the 
l^kprmaii  I^w  SQOB  followed  upon  the  lik^  tacit  admmiouy 
that  they  CQiistituted  a  part  of  the  comipoii  law  of  the 
reahp. 

The  taws  of  ^^®  ^^^'^  ^^^  consider  thpse  laws  which 
William  the  w^re  made  by  William  the  Conqueror,  an4 
onqueror.  j^^^^  constantly  gone  under  his  name.  The  re- 
gulations made  by  these  laws  seem,  most  of  them,  very  little 
worthy  of  curiosity^  as  diffeiing  in  nothing  from  the  sub- 
ject of  many  Saic^u  constitutions.  They  make  some  al- 
terations in  Mie  value  of  zceregilds  and  penahies.  They 
sometimes  inerely  enforce  or  re-enact  what  was  before 
the  law  of  the  realm ;  taking  notice  of  the  diffeveuces  ob-^ 
served  by  tiie  three  great  governing  polities,  the  West- 
SaxQU^  Danish,  and  Mercian.  The  parts  of  these  law# 
which  are  most  material  are  the  followhig. 

The  relief,  or  consideration  to  be  paid  to  the  superior 
upon  succeeding  to  the  inheritance,  was  settled  in  the  c^e. 
of  an  earl,  baron,  and  vaVasor ;  the  first  at  eight  hors^S| 
the  second  at  four,  and  the  last  at  one ;  these  were  to  be 
caparisoned  with  coats  of  mail,  helmets,  shields,  find  othei^ 
warlike  accoutrements  (a).  The  relief  of  those  who  held  bj 
a  certain  rent^  was  to  be  one  year's  rent  {b) ;  and  that  pf  4 
slave,  or,  as  he  was  now  called,  a  villain,  was  to  be  his 
best  beast  (c).  It  was  directed,  that  if  a  m^  died  intestate^ 
bis  children  should  divide  the  iuherit^ce  equally  (J).  It  was 
Strictly  efijoiiaed,  that  no  one  omit  paying  the  4ue  services 
|o  hU  lord,  on  pretence  of  any  former  indulgence  (e^.  A  re- 
•  guj^tion  was  made  respecting  uamium,  or,  as  it  hs^s  since 
been  called,  a  distress;  a  kind  of  remedy  which,  according  to 
8on^e,was  introduced  by  the  NormanS,and  according  toothers 
was  beiore  in  use  here.  It  w^  directed  (fj,  that  a  namum 
diQuldnot  b^  tak^n  till  right  li^d  been  demi^nded  thr^^  tiif^es 


•  (4)  2Sl^  Coiiq,  ^,  43,  24.        <^}  40.        («)  29.        (dj  ^8.        («)  34. 
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in  the  counly  or  hundred  court;  and  if  the  piirtj  did  nof 
appear  on  the  fourth  day  appotnt^d^  that  the  cotkii>Iainant 
should  have  leave  of  court  to  taliJe  si  naniurH  or  distress  . 
sufficient  to  make  him  fiill  aimends.  Thus  this  summary 
remedy  was  considered  only  in  the  light  of  a  compulsory 
f)rocess,  and  was  therefore  called  districtid  (and  thence  in 
after^times  distress)^  from  distringdre^  which,  in  the  barha^ 
reus  latiiiity  of  those  days,  signified  to  cofhpeli  The  remariN 
able  law  made  by  Canute  in  protection  of  his  Danes  wai 
adopted  by  William,  in  favour  of  his  own  subjects.  Hd 
ordained  (a)  diat  where  a  Freiichn^n  {b)  was  killed,  and 
the  people  of  the  hundred  had  not  apprehended  the  slayer 
and  brought  hini  to  justice  within  eight  days,  they  should 
pay  forty-seven  marks,  which  fine  was  called  murdrum* 
By  vifttie  of  this,  presentments  of  EngUskeryvf ere  vtitiAe; 
and  aH'the  former  law  upon  the  subject  was  contii^^ 
with  the  *^hfgle  difference  of  puttifrg  Freritkntan  ii<  thfe' 
placfe  of*  Dane.  William  forbad  all  ptinishmentis  liy  h  jrtigi? 
ing,  or  any  other  kind  of  death  f^^;  and  substituted  m  khe 
place  of  it  several  kinds  of  mutilation ;  as  the  |>htt^  eftit 
of  eyes,  cutting  off  the  hands  or  feet,  ^iid  ciistratibii.  This^ 
alteration  was  made,  says  the  law,  that  the  fnink  may  r^ 
main  a  living  mark  of  die  offetider's  wickedness  and  tirea^ 
cbery. 

There  are  some  laws  of  William  which  establish  the  trial . 
by  duely  and  sketch  out  certain  rules  for  flte  application 
of  it  {d).  By  one  law,  the  same  liberty  is  given  to  an  En- 
glishman, which  every  Frenchman  had  in  his  owncouiltify^ 
to  accuse  of  appeal  a  Frenchman,  by  diiel^  of  theft,  homi- 
cide, or  any  other  crime,  which  before  that  time  used  to 
be  tried  eidier  by  the  ordeal  or  dtiek  If  an  Englishman 
declined  the  duet,  dien  the  Frenchman  was  at  liberty  to- 
^nfge  himself  by  the  oaths  of  witnesses^nccording  to  ihe 
I»w'of  l*7onkiandy.    On  thef  otfa^r-faandy  if  a- Frenchman  {t\ 

<«)  «6.      (i)  Fraocigen»»     (c)  2!Jy.  Conq.  at;     (rf)  68.      (e)  69, 
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«ppaa)ed  an  Englirinnan  bj  duel,  the  Englishman  was  to 
be  allowed  his  election,  either  to  defend  himself  by  duel  or 
bj  ordeal,  or  even  by  witnesses;  and  if  either  of,  them 
were  iniirm,  and  coald  not  or  would  not  maintain  the  com- 
bat hinUelf,  he  might  appoint  a  champion.     If  a  French*^ 
m2in{a)  was  vanquished,  he  was  to  pay,  to  the  king  sixty 
ahiUings. '  la  cases  of  outlawry  [b),  the  iung  ordained,  that 
an  Englishman  should  purge  himself  by  ordeal;  but^that 
a  Frenchman  appealed  by  an  Englishman  in  such  a  case, 
should  make  out  his  innocence  by  duel.     However,  if*  the 
Englishman  should  be  afraid  (c),  sa^'S  the  law,  to  stand  the 
trial  by  duel,  the  Frenchman  shall  purge  himself  plena, 
jurametito,  that  is,  by  oaths  of  compurgators. 
^  ,    Thus  was  the  trial  byduelformally  established  in  crimi- 
nal i^iquiries ;  but  with  such  qualifications  annexed,  as  she  w 
a  regard  to  the  prejudices  which  both  people  had  in  favour 
of  tHeir  own  customs.*  The  trial  by  duel  in  civil  causes 
4oes  not'  appear  to  have  been  introduced  by  any  particu* 
lar  iaw  ^  but,  when  this  opening  was  made,  it  soon  began 
geoeraUy  to  prevail  \  aud  indeed,  after  such  a  precedent, 
it^  had  more  colour  of  legal  authority  than  the  numerous 
other  innovations  derived  from  that  nation. 
Rit«bli»baient     It  was  declared  by  a  law  of  William  (d ), 
oftenurei.    that   all  free  men .  should   enjoy  tteir  laLdi 
•atn<l  possessions  free  from  unjust  exactions  and  taUiages; 
•o  that  nothing  be  taken  from  them  but  what  was  due 
by  reason  of  services,  to  which  they  were  boiiud.    What 
(hose  services  were,  we  are  now  going  tq  consider. 
.  Thf  jnost  remarkable  of  William's  laws  are  cap.  62. 
and  ^ti«    The  tenor  of  the  52d  is  this:  Statuimus,  ut 
09iin$s  liberi  homines  fad^re  et  sacramento  aj^irment,  qi^od 
intra  et  extra  univermm  regnum  Anglia  (quod  olim .  vqt 
cdbutur  regm*m  Britannia),  IVUhelmo  sua  dwninofdeles 
e$§ii{D€Un(i  t4ffas  et  hofiorea  ilHus  Jidelitate  ubigueser^^ 

(•)  70.    Id  thoit  and  the  other  p«»tage8  the  word  is  J^meigauu 
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vare  cum  eo,  et  contra  iftimicos,  et  alienigenas  defenAre. 
Tho.  interpretation  put  upon  this  law  is,  that  all  owners  of 
land  are  thereby  required  to  engage  ami  swear,  that  Aej 
become  vassals  or  tenants,  and  as  such  will  be  iiaitfaful  to 
William^  as  lord,  in  respect  of  the  dominium  (upon  the  feu- 
dal notion)  residing  in  a  feudal  lord  (a);  that  they  would 
SAvear,  every  where  faithfully  to  maintain  and  defaid  their, 
lord's  territories  and  dtle  as  well  as  his  person;  and  give 
him  all  possible  assistance  against  his  enemies,  wheth^ 
foreigp  or  domestic  (ft).  These  engagements  and  ob]%t- 
tions  being  the  fundamental  principles  of  the  feuAil  state^ 
it  was  said,  that  when  such  were  required  from  every  free* 
man  to  the  king,  that  polity  was  in  effect  estaUiriied. 

As  the  enacting  language  of  this  law  is  in  the  first  per- 
son plural,  statuimus,  and  the  kxngis  spolceti  of  in  dietfaM 
person,  some  writers  tbiidc  it  must  be  conridered  as  an 
act  of  the  legislature.  A  regulation  that  was  at  once  to 
overturn  the  whole  law  of  the  kingdom  witbteganl  to  lam^ 
could  not  well  be  hazarded  on  any  other  autkerity ;  and 
indeed  chap.  58.  of  these  laws,  which  dilates  mors  largely 
upon  the  subject  of  this,  refers  to  it  as  ordained  per  c<mp* 
mune  concilium. 

The  terms  of  this  law  are  very  genera^  and  probabljp 
it  was  purposely  so  conceivec^inorderto  conceal  the  con« 
sequences  that  were  intended  to  be  f^punded  diereon«  Tlie 
people  of  the  country  received  widi  content  a  law  which 
they  looked  upon  in  no  other  hght  than  as  compeUing  them 
to  swear  allegiance  to  WiUiani*  The  nation  in  general,  by 
complying  widi  it,  probably  meant  no  more  duin  the  terms 
apparently  imported,  namely,  that  ttiey  obliged  themselvte 
to  submit,  and  be  faithful  to  William,  as  their  lord,  or  kittg, 
to  maintain  bis  tille  and  die6iod  his  territory  (c).  But  the 
persons  who  penned4hitt  law,  and  William  who  promoted 
it^  hlid  deeper  views,  which  were  alittle  more  explained  in* 
his  58th  law.    TbiaxooBtittttion  runs  in  these  wordr:  JSta* 

(a)  Wright  Ten.  6S.  (A)  Ibid.  68.  (e)  ^14.7»; 


96       WILLIAM  THE  CONQUEROR    chap.  ii. 

tntmu^  etiam,  etfirmittr  pradpwius^  ut  amnes  comiteset 
'  bmwus,  ei  mliteSftt  $Brwient€Sy,  et  ut^versi  liberi  homines 
*faiius  regfd  nontfi  predicti  hmieant^  teneant  si  semper 
V  be»4  in  dnnis  etiu  equk,  u$  deeety'etoportet ;  et  quid  sint 
-mmpeK  piKmptiy  etbenepufatiadBerviiiuvimum  integrum 
iftobh  etqflendum,,  ei  peragendum,  citm  semper  opusfnerity 
M&6ikdxm''qtLodrmlna  ixB  FBoikis  detent  el  tenementis  suis 
dejmfefqcerey  et  sicut  iUis  statuimus  per  commune  con- 
dliumtotiusi  regm  nostri  pntdictiy  tt  illis  defiimus  et 
Mmttk^imMsmfadoyjure  iareditario. 

'  Ayf  tbii  law  the  natepEe  of  tfie  service  ti>  be  performed  is 
^eapr^ad^YBen^ne^ «aine1^yknight*seiivice  on  horseback; 
and  ihe'teiRte'of  ^ach  feadal  grant  wis  declared  to  bejur^ 
Aatfeditiario.  fTbis.  latter  drctunstsiDce  mast  have  bad  a 
'  ktxjfi  ediisidbrafaiB  effect  in  quieting  the  mrads  of  men,  re- 
qfieelii%.tbe<natoreafdu9  new^estabbshnient.  The  Saxon 
feiub^  bcMg  pierhapB  bedeficiary,  and' only  for  life,  were  at 
dftfid'Oonvorlcdl  iiitoiiiiS^tenoes;  and  the  Normans  ob* 
lukedvti  mdrs  peimowBt  interest  in  their  new  property/ 
tlcD.  f^robnUj  they  had'  before  enjoyed  in  their  ancient 

From  these  two  statutes  were  deduced  the  consequences 
erf  Jmave  r  fi9oni  these  a/ new  system  of  law  sprung  up,  by 
wfaiolLtfae  landed  property  of  the  kingdom  was.  entirely  go- 
wnied  till  die  middie^of  t!ie  last  century,  and  is,  in  soni& 
degree,  inflttelic^  even  at  this-  day.  The  Norman  lawyers^ 
who  were  v«i«ed  OLtfais  kind  of  learnings  exercised  their 
tirie^in  explainittg  its  doctrines,  its  rules,  and  its  maxims  ^ 
«ttd.at  kn^h.establfshed^.upoD  artificial  reasoning,  most  of 
the  refinements  of  feudal  juiisprudence* 
.  By  tfae.operiUion  of  diese  two  statutes^  the  Saxon  distinc-^ 
tknifaetweea  Bpoland  and  Folcland,  oharter^laitd  and  allo-^ 
dial>.wil;h  theirino^arjectfs9&a:r>ahd  other  inciijents,  was  tow 
tolly  abolisbed^  and  alIitfae£ieiiitominesof  th<|  kingddm^ 
on  ftjBUcUeo,  became  possessed  of  their  land  under  a- tenuve)^ 
which  bound  them^  in  a  feudal  light,  mediately  or  imme- 
diately'^ ^he  king.    "Stivdy  if  :4.  had  received  his  land  o 
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the  king,  and  B.  bad  received  Ii»  of  Ai;  B.  mow  told  fail 
land  ofji.  on  the  same  termd^  and  under  the  ^ttie  oblig«& 
tionS;  that  A.  held  his  of  the  kkiig ;  eat^h  consid^iltg^lum- 
self  under  the  reciprocal  bbligatioii  of  Ibl^  Add  tenant,  in 
this  manner  it  became  a  tnaxlm  6f  our  law,  that^  iaiid 
wa$  held  mediately  or  imttiedmtel]^  bf  the  kklg^  id  nvtom 
resided  the-dominium  directum ;  while  the  subject  tt^yei- 
only  the  dominium  utik,  dr  the  pSresefiit  cultifalion  tand 
fruits  of  it. 

This  position  led  to  consequeiices  of  the  Katiircof  ' 
greatest  importance.  Military  service  being  *«»<^'»*.  : 
required  by  an  express  statute,  the  other  effects  df  lenUI*e 
were  deductions  from  tb^  nature  of  that  establishliienf. 
As  all  tlie  king's  tenants  iviere  supposed  to  haVe*  received 
their  lands  by  the  gift  of  the  king,  it  seamed  not  unreason- 
able, that,  upon  the  death  of  an  ancestor,  the  heir  should 
purchase  a  continuance  of  tlie  king's  favour,  by  paying  & 
sum  of  money,  called  a  reffie^  for  etfteAng  intolhe  esta^^ 
As  he  Would  be  boiitid  to  the  ^aine  sertide  to  which  Ink 
ancestor  was  liable,  and  whieh  w%is  the  only  rcitUrti  tblit 
could  be  made  in  Consideration  of  his  enjoying  the  prxH 
petty,  it  seemed  reasonable  thaf  die  kitfg  triiould  judgej 
Whether  he  was  capable,  by  his  years,  of  peif&^niing  th€ 
services :  if  not,  that  he,  asf  lofd,'8hduld  have  fkiecmtodj^ 
of  the  land  during  the  infency ;  by  the  produce  of  whieR 
he  iHight  provide  himself  with  a  sufficieht  substitute^  itdd 
in  the  ifiean  time  have  the  care  or  wardship  of  the  mhnfft 
person,  in  order  to  educate  him  in  a  manner  becoming  the 
character  he  was  to  supp<>tt  a»  his  teifisint.  If  the  warrf 
Was  a  female,  it  se^ed  equally  material  to  the  k>rd>  thai 
Ae  should  connect  herself  in  niarriag'e  with  a- proper  per* 
son;  ^o  that  the  disposal  of  her  iu  marriage  vf^  alsdi 
thought  naturally  tb  belong  to  the  lord: 

The  obligation  between  lord  and  tenant  eo  unit^dieir 
interests,  that  the  tenant  was  likewise  bound  to  alford  aid 
to  his  lord,  by  payment  of  money  on  certain  emergent 
calls  respecting  hiflaself  or  his  feiiiily  •  namely,  when  ht 
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married  his  daughter ^  when  he  made  his  ton  a  knight,  or 
when  he  was  taken  a  prisoner^ 

Besides  these  incidents,  it  was  keld  tiiat  land  should 
escheat,  or  fall  back  into  the  hands  of  die  lord,  for  want 
of  heirs  of  the  tenant,  or  for  the  commission  of  certain 
crimes ;  and,  in  cases  of  treason,  that  it  should  come  into 
the  hands  of  the  king  hy  forfeiture. 

These  were  the  fruitai  aud  consequences  the  king  ex- 
pected to  receive  from  the  doctrine  of  tenure ;  these  he 
demanded  as  lord  from  his  tenants ;  and  they,  in  the  dia« 
meter  of  lords,  exacted  many  of  the  like  kind  from  theirs* 
In  this  ipanner  was  the  feudal  bond  rivetted  on  the  landed 
property  of  the  whole  kingdom.  ^ 

Different kindf    Thus,  far  of  the  nature  of  tenures  in  ge- 

of  teoare.  nend:  but  tenure  was  of  two  kinds ;  tenure  by 
kmght'4ervice,  and  tenure  in  soccage.  Tenure  by  knigbt- 
senrice  was,  in  its  institution,  purely  military,  and  the 
genuine  effect-  of  the  feudal  establishment  in  Bug- 
land  (a):,  the  services  were  occasional,  though  not  alto- 
gether uncertain,  eacb^service  being  confined  to  forty 
days*  This  teniire  was  subject  to  relirf,  aid,  escheat^ 
wardship,  ^and  marriage^  Soccage  was  a  tenure  by  any 
€<Hiventional  service  not  military.  Knight-service  con* 
tained  in  it  two  species  of  military  tenure;  gra^tc/  and 
petit  serjeanty.  Under  tenure  in  soccage  may  be  ranked 
two  species ;  burgage,  and  even  gavelkind,  tiiough  the 
latter  has  many  qualities  different  from  conunon  aoccage* 
Besides  these,  there  was  a  tenure  called  frankalnmgne^ 
This  was  the  tenure  by-which  rel^ous  houses  and  religious 
pefsons  held  their  lands;  and  was  so  called,  because  Jauds 
became  thereby  exempt  from  all  service,  except  that  of 
prayer  and  religious  duties*  .  Such  persons  were  also  said 
toxoid  in  libera  eleemosynd,  or  in  free  alms. 

Thus  far  of  free-tenure,  by  which  the  liberi  homines  of 

the  kingdom  became  either  tenants  by  knight-service,  or  in 

common  soccage.    It  u  thought,  that  the  condition  of  the 

lower  order  of  ceorh  (i),  who  among  the  Saxons  were  i/i 

(«)  Wright  T^a.  140.  {h)  P.  5. 
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a  state  of  bondage^  received  an  improvement  mider  thi«  ^ 
new  polity.  Nothing  is  rtiore  likely  (a)  than  that  the  Nor- 
mans, who  were  strangers  to  any  other  than  a  feudal  ^tate, 
should^  to'  a  certain  degree,  enfranchise  such  of  diose 
wretched  penons  as  came  into  their  power,  by  permitting 
them  todo^e^fry  forthe  scanty  subsistence  which  they  were 
•allowed  to  raise  on  their  precarious  possessions ;  and  that 
they  were  permitted  to  retain  their  possession  on  perform- 
ing the  ancient  services;  But,  by  doing  fealty,  the  nature 
of  their  possession  was,  in  construction  of  the  new  law, 
altered  ibr  the  better ;  they  were  by  that  advanced  to  the 
character  of  tenants ;  and  the  improved  state  in  which  they 
were  now  placed,  was  called  the  tenure  of  viiienaffc. 
mllenage.  Elevated  to  this  con^deration, 
they  were  treated  with  less  wantonness  by  their  lords,  who, 
after  receiving  iheiryea/fy,  could  not  in  honour  or  con-  , 
science  deprive  them  of  their  possessions,  while  they  per- 
formed their  services.  But  the  conscience  and  honour  of 
their  lord  was  their  only  support.  'However,  the  ac- 
quiescence of  the  lord,  in  suffering  the  descendants  of 
such  persons  to 'succeed  to  the  land,  in  a  course  of  years 
'advanced  the  pretensions  of  the  tenant  in  opposition  to 
the  absolute  right  of  the  lord;  till  at  length  this  for- 
bearance grew  into  a  permanent  and  legal  interest, 
which,  in  after-times,  was  caDed  copyhold  ie-  ^  ,  ,. 
fmre{o).    -  - 

-  The  military  service  due  from  tenants  underwent  an  al- 
teration in  the  reign  of  Henry  II.  The  attendance  of  a 
knight  only  for  forty  days^  was  very  inadequate  to  the  grand 
purposes  of  waf ;  which,  besides  the  delay  from  unavoid- 
able accidents,  often  consisted  in  many  tedious  operations, 
before  an  expedition  could  accomplish  its  end :  while,  on 
the  other  hand,  that  short  service  was  highly  incortvemeni 
to  the  tenant;  who,  perhaps,  came  from  the  northern 
parts  of  this  kingdom,  to  perform  his  service  in.  a  provincQ 
ef  France.  * 

'  (a)  Wright  T^n.  216.  {I)  Ibid.  22Q» 
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SeBsible  of  these  incooYeDiences^  Henry  IX.  iii  the 
fourth  year  of  bis  reign^  densi^d  a  commutatioo  for  these 
.  i^ggeuage.  ?^^^^^f  ^^  which  was  given  the  naiue  of  es- 
cmge,  or.  scutage*  He  published  an  order, 
that  such  of  bis  tenants  as  would  pay  a  certain  sibu,  shouhi 
be  exempted  from  service,  either  in  person  or  by  deputy, 
in  the  expedition  he  then  meditated  sgainst  Tfaolouse* 
This  sort  pf  compromise  was  afterwards  continued ;  and 
tenure  by  escuage  became  a  new  speciea  of  military  te- 
nure, springing  from  the  advantage  some  tenants  by  knight- 
service  had  taken  of  this  proposition  (a)  made  by  the  king. 

In  the  same  reigu^  a  reniission  of  the  old  service,  which 
had  in  some  degree  be^p  conceded  by  Henry  I.  was  rati-, 
fied  to  soccage  tenants ;  vyho  grew  now  into  the  habit  of 
paying  a  certain  sum  in  money,  instead  of  rents  in  kind. 
Coiitequences      Having  SO  far  considered  the  quality  or  ooa« 

of  tenure,  jitions  of  tenure,  as  introduced  by  the  Nor- 
man system ;  let  us  now  examine  the  nature  of  that  e$tat^ 
or  interest  a  person  might  have  in  land,  together  with  such 
incidents  of  ownership  as  naturally  occur  upon  reflecting 
on  property.  The  polity  of  tepures  tended  to  restrict 
men  in  the  us^  of  that,  which,  to  all  o^tward  appear* 
ance,  was  their  own.  Whei^  the  land  of  jtbe  Saxons  was 
converted  from  allodial  to  feudal,  as  above  described,  it 
could  no  longer  be  aliened  wfithoMt  the  consent  of  the  lord, 
nor  could  it  be  disposed  of  by  will.  These,  with  otlie^ 
:|hackle^,  sat  heavy  upon  the  pg^i^sessors  pf  l^d ;  nor  were 
at  last  removed,  but  by  fre(]^uent  and  gradual  alterations^ 
during  a  course  of  several  centuries.  The  history  of  thes^ 
alterations  in  the  descent,  aUenatiop,  apd  other  properties 
of  feuds,  is  wrapt  it^  obscurity  4>^\xi%  ^^  ^^h  P^iod^ 
however,  we  wiU  epdeaypur  to  tj^ce  such  circu,mstance4 
relating  to  it,  as  ca^  be  collected  from  the  scanty  remainf 
of  antiquity. 
Of  primog^      By  the  introduction  of  tenures,  there  is  no 

niture.     (Joubt  but  primogeniture ^  or  a  descent  pf  laud 

.  (a)  A.  p.  1 1,59«    Vide  Spelm.  CoJ.  in  Wilk.  L<f  .  p.  321 . 
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to  the  elljest  fson^  begm  Iq  prevail ;  yet  it  is  found,  that  as 
low  down  as  the  reign  of  Henry  i.  (a),  the  right  of  pri- 
mpgi^nitiire  wtft  so  (eejbie,  that,  if  there  vrete  more  than 
.one  atm,  the  0U€ce$a>on  was  divided,  and  the  eldest  son 
took  oply  the  primum  putrid  fadum  {by%  the  rest  being 
left  to  descend  to  the  younger  son  or  sons:  but  this 
S(HHk  weot  out  of  use^  or  was  altered  by  some  statute 
now  lost ;  for  in  the  reign  of  Henry  II.  the  didest  son 
was  considered  as  sole  heir :  and  so  fixed  was  his  right 
of  succession  to  an  inheritance  held  by  his  ancestors^  that 
it  could  not  be  disappointed  by  alienation.  Thus  stood 
the  law  with  regard  to  tenures  by  knight-service;  but  the 
3arae  reasons  not  jiolding  with  respect  to  soccage-lands, 
ibey  were  not  subject  to  the  same  law;  for  so  late  as  the 
reign  of  Henry  II.  the  sons  succeededTb  soccage-lands  iu 
capita  eqnaUy ;  but  the  capital  messuage  was  to  go  to  the 
eldest  son ;  for  wliich,  however,  he  was  to  make  proportion*- 
ate  recompence  to  the  others.  But  this  partibi[e  inheritance 
in  soccage-lioid  was  not  universal;  for,  if  it  was  not  by 
custom  divisible  (c),  the  eldest  son  was  heir  to  the  whole. 
Both  in  knight Vservice  artd  sQccage,if  a  per^son'died  leav- 
ing only  daughter*,  they  all  succeeded  jointly  and  equally, 
the  capital  messuage  being  giv^d  to  the  eldest  daughter, 
upon  tte  terms  above-mentioned. 

The  right  of  repnseniation  in  prejudice  of  proximity  of 
blood,  &ough,  perhaps,  not  an  uiilikdiy  consequence  of  the 
legal  ntytionof  prii9aogeniture,didnot  so  soon  establishitself. 
The  minds  of  men  revolted  at  a  rule  \Vhich  gave  the  inhe* 
ritatice  to  an  infknt,  only  because  he  represented  the  person 
oi:  his 'father,  in  exclusion  of  the  uncle,  who  was  nearer  of 
Wood  to  the  grandfatberj  from  whom  the  fee  deseeuded ; 
especially  when  regard  must  be  had  to  the  calls  of  military 
service,  which  an  in^nt  tenant  was  not  capable  of  perform- 
ing. If  to  these  considerations  we  add^  the  little  tenderoeas 
tliat  was  sliewn  to  the  titles  of  such  f^ble  claimants  m  those 
days  of  violence  and  oppression,  we  can  easily  account  for 

(«)  Legei  17.  {b)  Hale's  Hist  Com.  Law,  255. 

(c)  Si  noa  aaiiqaitiw  divisuin.  Qlaov.  lib.  7«  c.  3. 
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•the  slow  progre^  which  ^'99  tnade  towards  estaUisfaing 
the  right  of  representition.  »  "      • 

1  Wit^  all  diese  reasons  agaihst  U,  reptesentafion  was  not 
admitted  as  a  rule  of  descetit,  even  so  low  down  as  the  reign 
of  Hettry  IL  GlanviQe  states  thid  very  pointy  as  a  matter  - 
concerning  which  there  was  a  variety  of  opinions  in  his 
tin^e.  A  man,  says  he,  dins  leaving  a  younger  son,  and  a 
grandson  by  his  elder  son ;  and  it  naa  a  question  between 
the  son  and  the  grandson  who  should  succeed.  Glanvilfe 
seems  to  think,  that  if  the  eldest  son  had  been  foris-f ami- 
Hated,  that  is,  provided  for  bya  certain  appointment  of  land  - 
at  his  own  request,  the  grandson  should  hvLve  no  claihi 
>against  his  uncle  respecting  the  remainder  of  the  mherit- 
ance  of  the  grandfather;  though  perhaps  the  eldest  son 
might  himself;  bad  he  survived  (a). 

'  As  the  descent  of  crowns  kept  pace  with  the  descent  of 
private  feuds,  we  may,  from  this  doubt  in  Glanville,  be 
able  to  account  for  the  conduct  of  king  John  in  excluding 
his  nephew  Arthur  from  the  throne ;  and  from  the  different 
opinions  whiph  were  then  held  concemiug  it,  we  may  col- 
lect, that  he  had  some  colour  of  right  and  law  for  whsit  he 
did ;  the  rules  of  inheritance,  as  to  the  point  then  in  ques^ 
tion,  not  being  precisely  ascertained  and  settled.  In  France, 
where  the  right  of  repraaentation  had  more  generally  ob- 
tained, that  king  was  clearly  esteemed  an  usurper;  and  as 
such/  his  title  denied  and  opposed.  In  England^  where 
that  mode  'of  descent  had  not  yet  been  fully  fixed,  he  was 
more  generally  held  to  be  in  lawful  possession ;  or,  at  leist, 
the  objection  to  his  right  was  such  as  admitted  much  debate 
and  question.  At  what  precise  time  these  doubts  were  re* 
moved,  and  representation  became  universally  regarded  as 
a  rule  ofdcscent,canonly  be  conjectured.  Probably, in  the 
latter  part  of  this  very,  reign,  when  such  a  notorious  event 
was  recent,  and  had  brought  the  subject  under  examina- 
tion, our  law  of  descents  received  this  new  modijicatioQ 
from  the  Continent  {b). 

[a)  Lib.  7.  c.  S.  W  Dalr.  Feud.  tlS.    . 


CHAP.  11.  TO  JOHN.  4S 

When  tbe  succession  of  collaterals  first  took  place,  and 
vhei>  representation  amongst  collaterals^  is. involved  in 
equal  obscurity ;  we  only  know,  that  in  the  time  of  Henry 
.II.  the  law  was  settled  in  this  manner.  In  default  of 
lineal  descendants,  the  brothers iiud  sisters  came  in;  find 
if  they  M'ere  dead,  their  children;  then  the  uncles  (a),  and 
their  children ;  and  lastly,  the  aunts  (6),  and  their  chiidrei^; 
lobservaig  still  the  above  distinction  between  knight's-ser*- 
vice  and  soccage,  and  betin^en  males  and  females  (c). 
'  The  law  of  feuds  prevailed  in  this  country  as  a  custom, 
grounded  upon  tbe  admission  of  the  S2d  and  58th  laws  of 
William  the  Conqueror.  The  particular  rules  and  maxims 
of  it  gained  footing  imperceptibly,  borrowed  perhaps  from 
foreign  systems,  but  more  commonly  deuced  by  the  analogy 
of  technical  reasoning.  The  effect  of  them  upon  our  land 
is  seen  and  known ;  but  their  source,  or  the  time  of  their  ori- 
gin, is  too  remote  and  obscure  to  be  pursued  at  this  day  (d). 
.  The  restraint  on  aliepation  was  a  striking . 
part  of  the  feudal  polity.  This  restraint  Was 
partly  in  favour  of  the  superior  lord,^and  partly  in/favour 
of  the  heir  of  the  tenant.  Whichsoever  of  these  consider- 
ations imposed  the  first  restriction,  it  is  certain  the  first 
relaxation  of  it  contained  a  caution  that  regarded  tha 
interest  of  the  heir.  -^A  law  of-  Henry  I.  says,  Acqviii^ 
tioues  suas  det  cut  magis  velit ;  si  Boclmd  uutem  habeat, 
foam  eiperenies  sui  dederintf  non  mittat  earn  extra  cog* 
nationem  suam  (e).  This  permission,  which  enabled  a 
masi  to  disappoint  his  children  of  his  lands  purch<ised^  was 
qualified  in  the  time  of  Hepry  H.;  for  then  it  was  laid 
down  for  law,  that  a  man  should  alien  only  part  of  his 
purchased  land,  and  not  the  wliole,  because  he  should  not 
jSJium  suumAaredem  eaheeredare.  But  if  he  had  neither  son 
nor xlaughter^be  might  then  aCen  a  part, or  even  the  whole, 
in  fee  (f).    And  thougfthe  had  children,  he  might  alien  all 

(a)  AouneuU,  {b)  Matfttera,  (c)  Glanv.  Y\h,  7.  ca.  4.  (d)  Ingredi- 
tuTff  e  s»hy  ei  a^vi  inter  nkbUa  condU,  (e)  Lejp  Hea.  I.  70.  ffj  Glanr. 
lib.  7.  c.  3. 
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his  purchased  lands ;  provided  he  had  also  lands  by  inherit- 
ance, out  of  which  his  children  might  be  portioned.  It 
was  thought  reasonable,'  that  a  man  should  have  liberty  t6 
dispose  of  such  lands  as  .he  had>  by  his  own  purchase,  pro- 
cured to  himself;  but  the  genius  of  this  law  ^ould  not  so 
far  dispense  with  its  usual  strictness,  as  to  allow  him  alto- 
gether to  disinherit  his  children. 

The  alienation  of  purchased  lands  led  to  the  alienation 
of  lands  coming  by  descent;,  but  this  was  under  certai^l 
qualifications,  and  not  without  the  like  restraints  which 
we  have  before  mentioned  in  the  case  of  purchased  lands; 
Part  only  of  an  inheritance,  which  had  descended  through 
the  fanlily,  could,  in  the  reign  of  Henry  II.  be  given  to 
whomsoever  the  owner  pleased ;  so  that,  upon  the  whole, 
a  person  in  his  life- time  might,  in  some  cases,  dispose  of 
all  his  purchased  lands,  and  a  reasonable  part  of  thpse  taken 
by  descent,  but  could  give  qeither  of  them  by  will  (a). 

It  is  an  opinion,  that  (b)  alienation  first  became  fre- 
quent in  buigage-tenures.  It  seems  as  if  the  holding  in 
them  was  never  very^  strict ;  and,  as  persons  living  in  that 
sort  of  8k)oiety  sooner  got  loose  from  an  habitual  reverence 
for  tenure,  and,  from  thefr  occupation,  stood  in  need  of 
»  more  exchangeable  property,  it  is  probable,  alienations 
might  happen  there  more  early  than  among  other  tenants. 

When  alienations  had  become  established  in  burgage- 
tenures,  the  alienation  of  purchased  lands- in  many  in»* 
stances,  and  of  lands  descended  in  some,  was  by  d^rees 
permitted,  as  we  have  before  seen.  All  these  alterations 
broke  in  upon  the  original  notion  of  tenure  and  its  quali^ 
ties;  and  in  the  reign  of  king  John  prevailed  to  such  a 
<}egree,  as  to  occasion  the  restrictions  imposed  by  the 
Great  Charter.  Thus  far  of  tenures  and  their  incidents^ 
of  which  we  shall  take  our  leave  for  the  present  (c). 


(a)  Glanv.  lib.  7.  c.  3.         (ft)  Dalr.  Feud.  Prop.  99.. 
(c)  Such  is  the  shape  which  the  feudal  polity,  after  its  introduction  into 
this  couutry,  gradually  assumed.   This  singular  system  has,  of  late,  lie«Ji 


CHAT.  II.  TO  JOHN,  45 

The  judicature  of  the  kingdom  was  ihrown  into  a 
system  coaformable  to  the  new  polity.  The  objects  which 
first  present  themselv^s^  on  coxUemplating  die  introduction 

much  discussed  by  writers  on  the  English  law  and  constitution  ;  who,  in 
order  to  procure  every  light  that  could  tllustrate  the  subject,  have  pursued 
their  inquiries  beyond  Ihe  limits  of  the  law  of  this  country ;  have  entered 
into  the  rise  and  progress  of  feiids  among  the  northern  nations  in  theiir 
different  settlements,  particularly  in  Prance;  have  examined  the  natni^e 
and  design  of  the  several  species  of  tenures,  and  investigated  with  minute- 
ness their  distinct  incidents  and  properties.  This  has  introdaced  a  ne«ir 
•branch  of  study  among  the  students  of  the  common  law;  which,  like 
other  novelties,  has  been  foUoved  with  great  avidity ;  and  1  am  ready 
to  admit,  that  the  knowledge  of  our  law  and  constitution  has  been  thereby 
greatly  promoted.  II  is  not  then  through  any  dtsapprobaHoD  of  thefe 
pursuits  that  I  have  thus  shortened  the  account  of  the  feudal  system;  hut 
for  reasons  that,  I  trust,  will  have  the  same  weight  with  the  reader 
which  they  have  had  with  me.  In  a  history  of  the  law,  a  due  portion  of 
attention  must  be  allotted  to  each  subject  that  comes  under  consideration. 
£nglisb  feuds  are  entitled  to  a  share,  and,  taken  in  all  their  branches, 
wiU  be  found  to  have  a  very  large  share  of  the  ensuing  History.  The 
prospect  of  this  heap  of  matter,  in  addition  to  numerous  other  objects, 
made  it  aeeessmry  that  every  thing  extraneous  and  foreign,  every  thing 
that  might,  perhaps,  illustrate,  btit  certainly  made  no  part  of  our  com- 
mon law,  should  be  dropped  entirely.  Of  the  latter  description  are  the  far 
jgreatcr,  and  th^  more  entertaining  and  splendid  portions  of  those  trea- 
tises which-  hav6  lately  been  written  professedly  od  the  feudal  system. 
To  such,  therefore,  I  must  beg  to  refer  tho«e  who  are  more  curious ;  I  meaui, 
among  others,  to  DtUrymfle^  to  Sulftottn,  and  to  iV'right ;  and  those  who 
wish  to  go  farther;  to  ^eMan,  to  Craig,  to  Corvimu,  to  Zasius,  and  to  tftf 
Too  Books  of  Ftuds^  t 

The  reader  of  the  History  of  English  Law,  pausing,  as  he  now  does,  at 
the  period  of  the  Conquest,  and,  looking  doi^n  to  the  pre."ent  time,  through 
the  ageaof  Qlanviland  Bractoo,  Britton  and  Fleta,  the  Statutes,  the  Year- 
Books,  and  the  Reporters,  must  feel  that  he,  as  well  as  the  writer,  ha^ 
Enough  upon  his  hands,  without  engaging  in  any  curious  inquiry  about 
the  origin  and  nature  of  the  feudal  system  in  general ;  he  will  also  per- 
eeive  that  this  topic,  compared  with  the  numerous  and  important  objects 
that  crowd  on  his  imagination,  is 'small  and  inconsiderable. 

When  I  say  small  and  inconsiderable,  I  beg  to  be  understood  in  the 
sense  which  many  are  too  apt  to  give  to  the  term  feudal  system.  Persons 
who  m«st  insist  upon  this  point  seem  to  exclude  from  it  every  thing  that 
M  English ;  and  it  can  be  in  no  other  sense  of  it  that  the  present^History 
Itns  been  thought',  as  I  atm  told,  to  contain  too  little  discussion  upon  the 
feudal  system.  Why  the  feudal  system,  in  this  new-fangled  sense,  should 
make  so  smalt  a  part  of-the  present  History,  can  be  easily  accounted  fur 
by  the  deader  of  it. 

Feudft,  properly  so  called,  namely  those  at  the  will  of  the  lord,' were  no 
part  of  the  system  established  by  William;  his  famous  law  expressly  de- 
clares, that  he  had  granted  thtmjurehaBreiHiario,  The  onpertain  casualties 
of  tenureswere  soon  ascertained  by 'express  cliarters  of  liberties,  repeatedly  . 
granted  by  our  Norman  kings.  On  the  death  of  the  ancestor,  the  fee  was 
cast  upon  the  heir  by  constructioo  of  law,  who  entered  as  into  a  patrimo- 
nial, not  a  feudal  property.  Such  was  the  law  of  English  tenures,  at 
their  earliest  appearance ;  and  to  this  it.  is  to  be  attributed,  that  Uirough 
all  our  Law-l^oks  and  Reports^  firom  BraCton  to  Coke^  and  further  dbwii^ 
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of  N<miian  jodicatorey  are' the  separation  of  the  ecclesias- 
tical from  the  temporal  court,  and  the  establishment  of  the 
Guria  regis.     Bj  an  ordinance  of  William  the  Conqneror, 

there  is  no  allusion,  no  reHsoning,  that  bear»  any  relation  to  feudg  or  ft^n- 
dal  law,  io  thi»  sense  of  it;  and  those  who  have  arraigned  Lord  Coke  for 
hts  silence  on  this  bead,  have  passed,  in  my  mind^  a  very  luuity  judgment 
on  the  extent  of  that  great  lawyer*!*  learning^ 

Comparing  the  above  sense  o'Kmdal,  with  this  account  of  our  tenures, 
every  idea  that  is  English  is  not  improperly  excluded  from  Cbat  system ; 
and  that  system  is  very  properly  exclutied  from  a  History  of  the  English 
JUiw ;  the  persons  therefore  wrho  hold  the  above  langnagOy  oosbt  not  to 
mention  this  as  a  defect  in  the  present  work. 

But  this  rense  of  feudal  seems  to  me  too  narrow  and  partial;  and  1 
should  tltink  it  owes  its  applici^tion  more  especially  to  some-Scotch  wri* 
teis,  ivho  have  lately  taken  a  l^iad  in  lii)*torical  mquries;  and  who,  ima- 
gtniiig  they  had  brought  to  light  cei tain  principles  and  foundations  of 
£n|^Iish  taw,  of  which  English  lawyers  were  ignorant,  are  never  satisfied 
wtth  displaying  this  supposed  triumph.  But  the  want  of  discernment, 
upon  this  point  of  jnridif-al  history,  is  in  themselves,  aod  not  iu  us.  It  tt 
indeed  trtte,that  the  Scotch  law  is  strictly  feudal.  H  was  iO  in  its  foonda* 
tion ;  and  a  seemed  the  employment  of  lawyers  to  give  a  feudal  turn  to 
every  cnusideration  that  could  arise  on  the  modifieatioDS  <»f  property. 
New  feudal  fancies  were  adopt  e«-I ;  the  most  simple  points  were  distorted 
to  apply  them  to  feudal  principles;  matters  in  ivbich  the  £hglish  and 
Scotch  law  agreed  were  disfigured  by  the  superinductiun  of  some  fendal 
device.  This  affectation  has  prevailed  among  lawyers  almost  down  to  the 
present  day  ^  audit  is  not  to  t>e  much  wondereid,  that  persons  who  consider 
this  subject  historically,  seeing  how  little  change  had  been  made,  in  their  , 
law  during  so  many  centuries,  and  that  la-wyers.by  referring  continoally 
iu  first  feuflal  principles,  had  rather  been  going  backwards  than  proceed* 
ing,  should  lay  such  g  cat  stress  upon  the  study  of  feuds  in  their  first  ori- 
gin. But  they  caify  the. prejudices  of'  their  countrymen  too  fer,  vhen 
they  exiect  the  same  line  to  be  taken  by  £njili$(h  lawyers  who  make  si^ 
milar  inquiries  into  th^  history  of //te^r  jurisprudence. 

If  th«  Scotch  law  has  been  corrupted  by  too  great  attention  to  feudal 
principles,  the  only  tiatnral  way  of  accounting  for  difficulties  and  obsco- 
rities  in  it,  is  bv  recurring  to  the  same  sources.  Those  too  wtio  study  the 
History  of  English  Law,  must  tread  in  the  footsteps  of  the  old  Eiigil8h' 
lawyers  ;  but  these  lead  not  to  the  Boofa  cf  Feuds,  much  less  to  Craig  or 
Cfrnnitf.  The  lawyers  of  this  country,  like  the  people,  impatient  of  fo- 
reign innovations,  soon  moulde<ithe  institutions  of  N^>rmaniiy  into  a  new 
sbape,  and  formed  a  system  of  feuds*  of  their  own.  The  usage  and  cus- 
tom of  the  country  became  the  guide  of  our  courts ;  who  have  invariably^ 
rc'j'^cted  with  disdain  all  arguments  from  the  practice  of  other  c^untna«;« 

For  a  knuwkdge  of  the  feudal  system,  as  far  as  conc«»rns  an  English 
lawyer,  we  are  to  took  no  farther  thai}  QimiviUe,  BraeUm,  and  /^itileionj' 
And  a.«  far  as  it  Islo  he  collected  fro^a  the  works  of  these  and  other  En- 
glish lawyer«,t/jf/eu</ff/  system  ofEnglmtd  respecting  landed  property  is  dis- 
cussed in  this  aud  the  subsequent  parts  of  this  History  (as  1  should  think) 
at  as  i;reat  ler^gih  as  could  conveniently  be  done  consistcnt-with  the  plaa. 
of  such  a  work.  If  it  is  wished  that  this  should  be  compared  with  the  lika 
system  in  Scotlancj,  in  France,  in  Lombardy,  or  elsewhere,  I  can'  only 
say,  that  such  an  inquiry  does  not  seem  to. me  to  suit  a  work  hke  |he 
present,  though  it  would  be  v^ery  proper  in  a  general  history  of  feudal 
law,  . 
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the  bidiop,  with  ill  eccliesiastical  caua^^  was  separated 
from  the  sheriff;  dsd  the  ealdernoan,  or  earl,  receiving  » 
feudal  chaHicter,  begun  to  hold  his  county  court  as  .the 
feudal  lords  did  theirs.  Thb  was  done  by  the  sheriffs 
who,  soon 'after  the  Conquest^  if  not  before,  grew  to  be 
a  different  person  from  the  tarL  The  periodi-  of  judicature. 
cal  circuits  henceforth  ceased,  and  the  county 
court  and  tourn  were  held  in  a  certain  pla<^.  In  the 
former,  the  viceoame^  or  sheriff,  aotiag  for  the  earl,  used 
to  preside,  and  the  freeholders,  as  before,  were  judges  of 
the  court.  The  latter,  notwithstanding  the  absence  of  the 
bishop^. ^bQu  afterwards .  received  new  splendor  and  im- 
'  portancefrom  a  law  ol  H^nry  I.  which  required  alt  per- 
sons, as  wdi  peers,  a/si.  commoniers.,  clergy  as  well  as- 
laity,  t^.  give  attendance  tl^ere^  to  heat  a  charge  frpm  the- 
aheriff,  and  to  take  the  oath  of  allegiance  to  the  king. 
This  obliged  the  greatest  lords  of  the  kingdom  to  submit. 


It  is  not  only  on  the  subject  of  .feads  ^btkt  I  haya  studiously  avoided, 
any  inquiry , beyond  the  pale  of  the  English  law;  in  many  other  ui- 
stances,  wbeie  the  En'^tish  system  might  seem,  in  a  very  particular 
manner,  to  coinride  with,  or  intel?»^ct  any  for^ien  scheme  of  jarispni* 
dence,  I  have  invariably  farborue  making  such  observations/  as  a  cpm- 
parison  of  the  two  subjects  would. easily  sugtseft.  The  design  of  this 
History  seemed  tjb  maHe  it  absolutely  necessary  to  adhere  to  this  plan. 
To  investigate  the  first  principles  Of  our  lan^/  and  to  pursue  them  through 
all  the  modifications  and  applicatiooSf^frli  the  aHditiona  and  ebanges  to 
which  they  were  subjected4n  dififerent  periods  of  time,  is  an  inquiry  that 
called  upon  the  writer  rather  to  reduce  and  simplify  bis  materials,  than 
to  seek  for  new  ones,  or  extend  hi?  vien^a.  .  f^jit  th^.  result  of  such  an 
inquiry  might  be  delivered  to  the  Reader  with  fidelity,  I  thought  it  safer 
to  abstain  altogether  froh^  topics  of  a  fc>raign  nature,  confining  myself' 
tujsnch  as  have,  in  their  turn,  prevailed  in  our  courts,  and  among  prac* 
ticcrs.  It  was  the  latter  upon  which  thie  utility  of  the  present  historical 
process  was  todepfnd^  and  the  less  they  were  mixed  witii  the  former^ 
the  deduction  would  be  more  easy,  and  every  conclusion  arising  from  it 
^wonld  be  better  founded.  *  .  • 

This  had  become  more  etfp^cially  nec?9»ary'  with  respect  to  the  feudal  , 
aystem.  The  present  fashion  of  treating  this  subject,  if  it  had  taught 
sonriething  useful,  bad  also  taught  much  that ^ was  to  be  unlearned. 
Qlanville  and  Crai^^  Bractop^  and  %  fio^k  <^  Feuds,  have  beep  quoted  in  a 
promiscuous  manner,  as  if  those  authors  wrote  i,rpon  the  same  system 
o?  feuds.  Thus  is  the  student's  mind  ^bewildered  with  accounts  of  a 
polity  made  up  from  different  countries,  and  prevailing  in  none^  and, 
after  all,  is  left  uninformed  what  is  the  genuine  natUre  of  English  feuds, 
1$,  aeemSy  therefore,  a  new  and  very  material  object  to  a  writer  of  the 
English  law,  to  give  an  account  of  the  feudal  system  in  England,  from 
Knglisl^ authoti alone.. .  "..  ;  „ 
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to  freifiient  romembraiicei  ol  t&ek  sobordkiate  fitatSoti; 
and  so  contributed  to  draw  domi  the  bands  of  pdkieBl 
onioii*  In  other  respects,  these  old  Sason  courts  seemed 
to  eontiooe  m  their  origkial  state.  In  the  coi»ty  comH 
were  held  civil  pleas  ;  and  in  the  tourn  were  made  all  crU 
minal  inquiries.  Every  manor  had  its  court  baron,  where 
the  lord  was  to  hold  plea  and  transact  matters  respecting 
certain  rights  and  claims  of  bb  own  tenants,  and  for  the 
panishmentof  nuisancea  and  misdemeanors  arising  witbin 
the  manor ;  from  all  which  coitrts,  on  failure  of  justice, 
there  lay  an  appeal  to  th^  sherMT's  court,  and  from  thence 
to  tlie  king's  supreme  court.  Many  lorda  had  franchises 
to  hold  hundred  and  oAer  courts,  both  civil  and  criminri ; 
md  there  are,  some  lew  instances,  where  the  crrown  had 
granted  to  a  great  lord  the  jura  regalia  of  a  certun  <&- 
trict ;  erecting  it  into  a  connty  palatine,  distinct  fnom,  and 
exclusive  of,  iJl  jurisdiction  of  the  king's  courts.  WilKani 
granted  the  county  of  Chester  to  Hugh  Lupus;  hunc  to- 
turn  comitutum  tenendum  sibi  et  kteredibus  ita  libere  ad 
gladiumf  ^icut  ipse  rex  tenebat  Angliam  ad  coronam. 
The  like  ample  gr^nt  was  soon  after  made  of  the  bishopric 
of  Durham  to  diat  prelate;  and  in  lat^r  times  grew  up  the 
franchise  of  Ely  and  He&ham,  the  coiuities  palatine  of 
Lancaster  and  of  Pembroke  (a). 

The  coria  The  supreme  court  of  ordinary  judicature 
«^eg»««  established  by  William  die  Conqueror,  was  the 
aula  regis,  or  curia  regis;  so  called,  because  it  was  held 
in  the  king's  palace,  before  himself,  or  his  justices,  of 
whom  the  summus  justitiarius  totius  Anglia  was  chief. 
There  wtis  also  the  exchequer,  called  curia  regis  ad 
scaccarium{b)'y  which  was  held  likewise  in  the  king*$ 
palace,  eithei:  before  the  king  or  his  grand  justiciary;  aud, 
'though  in  eftect  a  member  of  the  criria  regis,  was  ex- 
pressly distinguished  from  it.  In  what  manner  the  grand' 
justiciary,  who  presided  in  both  these  courts,  ordered  or 
distributed  between  them  die  several  plexus  instituted  tfaere^ 

(a)  Vid.  4  lost,  si  1 .  (0  Wilk.  Leg,  Stw,  SSS.  p^     . 
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or  in  what  manner  these  pleas  were  coflducted^it  is  difficult 
at  this  distance  of  time  precbely  to  determine  (a).  Respect* 
ing  the  nature  of  this  obsolete  judicatwe  little  more  can  be 
hoped  than  such  conjectures  as  may  be  founded  on  the  few 
remaining  monuments  of  antiquity. 

The  curia  regis  consisted  of  the  following  persons :  the 
.king  himself  was  properly  head^  and  next  to  him  was  the 
grand  justiciary^  who,  in  his  absence,  was  the  supreme  head 
of  the  court :  the  other  members  of  this  court  wefe  the 
great  officers  of  the  king's  palace ;  such  as  the  treasurer, 
chancellor,  chamberlain,  steward,  marshal,  constable,  and 
the  barons  of  the  realm.  To  these  were  associated  certain 
persons  celled  jtistitia^  or  justitiarii,  to  the  number  of  five 
or  six ;  on  whom,  with  the  grand  justiciary,  the  burthen 
'  of  judicature  principally  fell ;  the  barons  seldom  appearing 
there,  as  little  valuing  a  privilege  attended  with  labour,  and 
the  discussion  of  questions  ill-suited  to  their  martial  educa- 
tion. The  justices  were  the  part  of  this  court  that  was 
principally  considered;  as  appears  by  the  return  of  writs, 
^hich  was  coram  me  veljustitiismeis;  unless  that  appella- 
tion may  be  supposed  to  include  every  member  thereof  in 
his  judicial  capacity.  * 

All  kinds  of  pleas,  civil  and  criminal,  were  cognizable 
in  this  high  court  (5);  and  not  only  pleas,  but  other  legal 
business  arising  between  parties  was  there  transacted.  Feoff- 
nientSy  releases,  conventions,  and  concords  of  divers  kinds 
were  there  made,  especially  in  cases  that  required  more  than 
r-  common  solemnity  (c).  Mapy  pleas,  from  their  great  im- 
portance,  were  proper  subjects  of  inquiry  there ;  others 
-were  brought  by  special  permission  of  the  king  and  his 
Justices. 

^  '  The  course  of  application  to  the  curia  regis  was  of  this 
nature.  The  party  suing  paid,  or  undertook  to  pay,  to  the 
Icing  a  fine  to  h^iye  justitiam  et  rectum  in  his  court:  and 

(a)  Mad.  Ex.  57.  (i)  Ibid.  70.  (c)  Ibid.  77. 

VOL.  !•  -  B 
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thereupon  he  obtained  a  writ  or  precept,  by  means  at 
which  he  commenced  his  suit ;  and  the  justices  were  au- 
thorized to  hear  and  determine  his  claim.  These  writs 
were  made  out  in  the  name  and  under  the  seal  of  the  king, 
but  with  the  teste  of  the  grand  justiciary ;  for  the  malcing 
and  issuing  of  which  (as  well  as  for  other  offices)  the  king 
used  to  have  near  his  person  some  great  man,  usually  an  ec- 
clesiastic;  who  was  called  his  chancellor,  and  had  the  keep- 
ing of  his  seal :  under  the  (^ancellor  were  kept  clerks  for 
making  these  writs.  It  was  probably  this  office  of  the 
chancellor  that  rendered  him  a.  necessary  member  of  the 
curia  regis ;  to  which,  in  fact,  and  to  the  justices,  and  not 
to  the  king,  suitors  made  their  complaint,  and,  upon  pay* 
ifig  the  usual  fine,  were  referred  to  the  chancellor  to  furnish 
them  with  a  writ. 

As  the  old  establishment  of  the  Saxons  for  detemun- 
ing  common  pleas  in  the  county  court  was  continued, 
very  few  of  those  causes  were  brought  into  the  curia 
regis*  While  men  could  have  justice  administered  so 
aqar  dieir  homes,  diere  was  no  temptation  to  undergo  the 
extraordinary  expence  and  trouble  of  commencing  actons 
before  this  liigh  tribunal ;  but  the  parti^ity  with  which 
justice  was  administered  in  the  courts  of  arbitrary  and  po- 
tent lords,  often  left  the  king's  subjects  without  prospect  of 
redress  in  the  inferior  jurisdictions :  the  king  and  the  curia 
regis  became  then  an  asylum  to  the  weak.  It.  is  not  re^ 
markable,  that  suitors  coming  to  a  court  under  such  cir- 
cumstances should  consent  to  purchase  the  means  of  re> 
dress  by  paymg  a  fine..  Upon  sudi  terms  was  the  curia 
regis  open  to  all  complainants ;  and  the  institution  of  suits 
was  eagerly  encouraged  by  tb^  officers  of  that  court. 

The  exchequer  was  a  sort  of  subaltern  court,  resembling 
in  its  model  that  whkh  was  more  properly  called  the  curia 
regis.  Here,  likewise,  the  grand,  justicniry,  barons,  and 
great  officers  of  the  palace  presided.  The  persons  who 
were  justices  in  the  curia  regis,  acted  in  the  same  capacity 
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here ;  this  court  jbeing  very  little  else  than  die  curia  regis 
fitting  in  another  place,  namely,  ad  scaccarium ;  only  it 
happened,  that  the  justices,  when  they  sat  at  die  exchequer, 
were  more  usually  called  (barons.  The  administration  of 
justice  in  those  days  \?as  so  commonly  attendant  on  the 
rank  and  character  of  a  baron,  that  baro  and  jWiVtariuf 
were  often  used  synonimously  (a). 

Affairs  of  the  revenue  were  the  principal  objects  of 
consideration  in  the  court  of  exchequer.  The  superin- 
tendance  of  this  was  die  chief  care  of  the  justiciary  and 
barons  i  the  cognizance  of  a  great  number  of  matters  fol- 
lowed as  incident  thereto,;  as  the  king's  revenue  was,  in 
some  way  or  oth[er,  concerned  in  tlie  fee9f  lands,  rights^ 
and  chattels  of  the  subject;  and  ultimately  in  almost  every 
thing  he  possessed. 

However,  it  is  thought  the  court  of  exchequer  was 
not  so  confined  to  the  peculiar  business  assigned  it,  and  its 
incidents,  as  not  to  entertain  such  suits  of  a  general  na- 
ture as  were  usually  brought  in  the  curia  regis  (6) :  and  k 
is  probable,  this  usage  of  holding  common  fdefts  at  the  ex- 
chequer continued  till  the  time  when  common  pleas  w^rc 
separated  (c)  from  the  curia  regis ;  and  that  bath  courta 
ceased  to  hold  plea  of  common  suits  at  the  same  time,  and 
by  the  same  prohibition.  Other  legal  business^  like  iknt 
tn  the  curia  regis,  ^as  also  transacted  at  the  exchequer : 
charters  of  feofiment,  confirmation,  and  release,  final 
concords,  and  other  conventions,  .were  executed  there 
before  the  barons  i(€{);  all  which,  added  to  the  consideration 
that  the  constituent  members  were  the  same,  put  the 
court  of  exchequer  very  nearly  oil  an  equality  wilii  tbt 
curia  regis. 

By  the  multifarious  and  lAcrea&iiig  business  of  these  two 
courts,  the  grand  justiciary  and  his  assessors  on  the  beach 
found  diemselves  fully  occupied ;  and  as  the  application  to 

(«)  M<id.  Ex!  13^,         C^)  Ibid.  14U         (0  By  the  Gmt  CbMftsr.. 
(4)  Mad.  Ex.  145, 
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theise  courts  became  more  frequent^  it  was  judged  neces- 
sary,  both  in  aid  pf  themselves,  and  in  relief  of  suitors^  to 
erect  some  other  tribunal  of  the  same  nature.  Accord- 
juKticeff  itine-  iogly  justices  were  appointed  to  go  itinera,  or 
rant.  circuits  through  the  kingdom,  and  determine 

pleas  in  the  several  counties.  To  these  new  tribunals  was 
given  a  very  comprehensive  jurisdiction.  As  they. were  a 
sort  of  emanations  from  the  curia  regis  and  exchequer,  and 
were  substituted  in  some  measure  in  their  place,  (except 
with  the  reservation  of  appeal  thereto)  they  were  endowed 
with  all  the  authorities  and  powers  of  those  courts.  These 
Justices  itinerant  or  errant,  in  their  several  itinera,  or  eyreSf  . 
held  plea,  of  all  causes,  whether  civil  or  criminal,  and  in 
most  respects  discharged  the  office  of  both  the  superior 
courts.  The  characteVs  of  the  persons  entrusted  with  thie 
jurisdiction  were  equal  to  the  high  authority  they  exercised ; 
the  same  persons  who  were,  justices  in  the  king's  court 
being,  amongst  others,  justices  itinerant.  They  acted 
under  the  king's  writ  in  nature  of  a  commission ;  and  they 
M'ent  generally  from  seven.y ears  to  seven. years;  though 
their  circuits  sometimes  retume$l  at  shorter  intervals.  Their 
circuits  became  a  kind  of  limitation  in  crimmal .  prosecu- 
tions, as  no  one  could  l)e. indicted  .for  any  thing  done  be- 
fore the  preceding  eyre.  ^ 

The  administration  of  justice  in  the  county  and  other 
inferior  courts,  notwithstanding  some  striking  advantages, 
was  certainly  pregnant  with  great  evils.  The  freeholders 
of  the  county,  who  were  the  judges,  were  seldom  learned  ' 
in  the. law;  f^r,  although. not  only  tfiey,  but  bishops, 
barons,  and  other  great  men,  were,  by  a  jaw  of  Henry  L  . 
appointed  to  attend  the  county  court  (by  which  they  mighty 
after  time  and  observation,  qualify  themselves  to  act  in  the 
office  of  magistrates),  the  study  and  knowledge  of  the 
laws  was  confined  to  a  very  few.  Again,  the  determina* 
tions  of  so  many  independent  judges,  presiding  in  the  seve  *" 
ral  inferior  courts  dispersed  about  the  country,  bred  great 
^variety  in  the  la\vs,  which,  in  process  of  time,  would  have 
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habituated  different  counties  to  different  rules  and  customs, 
and  the  nation  would  have  been  governed  by  a  variety  of  pro- 
vincial laws.  Besides  these  inherent  defects,  it  was  fofind 
that  matters  were  there*  carried  by  party  and  passion.  The 
freeholders,  often  previously  acquainted  with  the  subje<it8  of 
■controversy,  or  with  the  parties,  became  heated  and  inte- 
rested in  causes;  which,  added  to  the  influence  of  great 
men,  on  whom  they  were  too  much  dependent  by  tenure 
or  service,  rendered  these  courts  extremely  unfit  for  cool  ^ 
deliberation  and  impartial  judgment.  Nor  were  these 
difficulties  remedied  by  the  power  of  bringing  writs  of  false 
judgment,  and  thereby  removing  a  cause  into  the  curia  tegis, 
though  the  penalty  of  amercement  on  the  suitors  of  the 
county  court,  for  errors  in  judgment,  was  sufficiently  severe. 
If  these  objections  lay  against  the  king's  courts  in  the 
county,  much  more  did  they  against  those  of  great  lords ; 
who  made  the  awards  of  justice  subservient  to  their  own 
«chemes  of  power  and  aggrandisement 

Besides  these,  there  were  reasons  of  a  political  nature 
which  dictated  an  establidhmept  of  this  kiud :  this  was,  to 
obviate  the  mischiefs  arising  to  the  just  prerogatives  of  the 
crown  from  the  many  hereditary  jurisdictions  introduced 
under  the  Nordian  system.  A  judicial  authority  exercised 
bv  subjects  in  their  owii  names,  must  considerably  weaken 
the  power  of  the  prince ;  one  of  whose  most  valuable 
royalties,  and  that  which  most  conciliates  the  confidence 
and  good  inclinations  of  hie*  people  is,  tfie  power  of  pro 
viding  that  justice  should  be  duly  administered  to  every  in- 
dividual. Though  the  appeal  froni  the  hundred  to  the 
court  of  the  sheriff  (aoi  officer  of  the  king)  so  far  kept 
a  check  upon  the  jurisdiction  of  lords,  yet 'it  was  still 
to  be  wished  that  the  incQuvenience  of  appeals  should  be 
precluded,  and  that  justice  should  be  adininistered  in  the 
-iirst  instance  by  judges  deriving  their  commission  from  the 
k^^g  (f)^    If  these  reasons  induced  the  crown  to  promote 

{a)  JLitt.  Hen.  11.  vol  5,  27Q, 
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0uch  an  institutioii  rs  this ;  the  state  of  tlungs  id  the  couih 
try  was  sufficient  reason  with  the  people  to  desire,  with  the 
most  ardent  wishes^  the  occasional  visits  of  a  regal  juris* 
diction,  like  that  of  the^yre. 

It  is  not  easy  to  determine  the  exact  period  when  this 
establishment  oi justices  itinerant  was  first  ma^le.  It  hat 
long  been  the  common  opinion,  that  they  were^  first  ap- 
pointed in  the  great  council  held  at  Nottingham,  or,  as 
some  say,  at  Northampton,  in  the  twenty^fecond  year  of 
Henry  II.  A.  D.  1176,  when  the  king,  by  the  advice  of 
the  great  council,  divided  the  realm  into  six  circuits,  and 
sent  out  three  justices  in  each  to  administer  justice. 

It  is  true,  that  the  first  mention  of  these  justices,  in 
our  old  historians,  is  under  this  year;  but  it  has  been 
proved  from  the  authority  of  records  in  the  exchequer  (a), 
that  there  had  been  justices  itinerant,  to  hear  and  deter«- 
mine  civil  and  criminal  causes,  in  the  eighteendi  year  of 
the  reign  of  Henry  I.  and  likewise  justices  in  eyre  for  the 
pleas  of  the  forest.  It  also  appears  by  the  same  authority, 
that  in  the  twelfth,  and  from  thence  to  tlie  seventeenth  of 
king  Henry  II.  A.  D.  1171,  justices  of  both  kinds  had 
been  constantly  sent  into  the  several  counties.  It  is 
thought  (6),  that  the  first  appointment  of  justices  itinerant 
-mras  made  by  Henry  I.  in  imitation  of  a  like  institution 
in  France,  introduced  by  Louis  le  Gros  (c);  that  in  the 
reign  of  king  Stephen,  continually  agitated  by  intestine 
commotions,  this  nie  w-adopted  improvement  was  dropped ; 
and  was  again  revived  by  Henry  II.  who  at  length  fixed 
h  as  a  part  of  our  legal  constitution.  It  appears  from  the 
records  above  alluded  to,  that  during  great  part  of  the 
reign  of  Htpry  II.  pleas  were  held  in  the  counties  by  the 
justices  itinerant  from  year  to  y^ ar. 

The  itinera,  or  circuits  appointed  at  the  council  of 
Northampton  were  six;  on  each  oi  which  went  three  jus- 

(a)  Mad.  Ex.  96.  (ft)  Litt  Hen.  II.  vol.  4.  271^ 

(r)  But  see  Schmidt  des  DeXitcheD  Gescbicbte,  vol.  1.  586.  and  The 
Mifigi  appointed J>^barles  th«  Great,  vol.  11.  181.  . 
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faces.  The  counties  assigned  to  each  of  these  circuits  were 
as  follow :  in  one,  the  counties  of  Norfolk,  Suffolk,  Camr 
bridge,  Huntingdon,  Bedford,  Buckingham,  Essex,  Hert^ 

ford;  in  another,  Lincoln,  Nottingham,  Derby,  Stafford, 
Warwick,  Northampton,  Leicester;  ki  another,  Kent, 
Surrey,  Smthampton,  Sussex,  Berks,  Oxford;  in  another, 
Hereford,  Glocester,  Worcester,  Salop ;  in  another,  Wilts, 
Dorset,  Somerset,  Devon,  Cornwall;  in  another,  York, 
Richmond,  Lancaster,Copland,  Westmoreland,  Northum- 
berland, Cumberland. 

About  three  years  after  this  (A.  D.  1 179),  some  alter- 
ation was  made  in  this  arrangement  of  itinera ;  for,  at  a 
great  council  held  at«Windsor,  the  kingdom  was  parcelled 
out  into  four  circuits  only,  in  the  following  order :  in  tfic 
first  were  the  counties  of  Southampton,  Wilts,  Glocester, 
Dorset,  Somerset,  Devon,  CornmftU,  Berks,  Oxford;  in  the 
iiecQXkA,Cambridge,  Huntingdon,  Northampton,  Leicester, 
Warwick,  Worcester,  Hereford,  Stafford,  Salop;  in  the 
third,  Norfolk,  Suffolk,  Essex^,  Hertford,  Middlesex  (the 
county  of  Middlesexnot  being  included  in  the  former  divi- 
sion at  all),  Kent,  Surrey,  Sussex,  Buckingham,  Bedford; 
in  the  fourth,  Nottingham,  Derby,  York,  Northumberland, 
Westmoreland,  Cumberland,  Lanca^ster.  .As  each.of  these 

'  itinera  contained  more  counties  than  the  former  division, 
they  had  also  more  justices  assigned:  the  first  three  had 
each  five  justices ;  and  the  last,  which  was  much  the 
greatest  circuit,  had  six  (a).  There  is  no  mention  of  aoj 
furthi^r  alteration  of  die  circuits  during  the  period  of  which 
we  are  now  treating. 

The  justices  appointed  in  the  year  i  176,  were  directed 
and  empowered  to  do,  in  their  itinera,  all  things  of  right 
and  justice  which  belonged  to  the  king  and  his  crown, 
whether  commenced  by  the  king's  writ  or  that  of  his  vice- 
gerent, where  the  property  in  question  was  not:  more  than 
half  a  knight's  fee ;  unless  the  matter  was  of  such  import- 
ance that  it  could  not  be  determined  but  before  the  king ; 

(«)  Vide  L«g.  Aug.  Sax.  p.  332, 333. 
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or  the  justices  thepsselves,  on  account  of  any  difficnitj 
therein,  chose  to  refer  it  to  the  kii^y  or,  in  his  absence, 
to  those  who  were  actbg  for  him.  They  were  command** 
ed  to  make  inquisition  concerning  robbers,  and  other  of'^ 
fenders,  in  the  counties  through  which  they  went ;  they 
were  to  take  care  of  the  profits  of  the  crown,  in  its  landed 
estates  and  feudal  rights  of  various  sorts,  as  escheats,  ward- 
ships, and  the* like;  they  were  to  inquire  iuto  castle- 
guards,  and  send  the  king  information  from  what  persons 
they  were  due,  in  what  places,  and  to  what  amount ;  they 
weVe  to  see  that  the  castles  which  the  great  council  had 
advised  the  king  to  destroy,  were  demolished,  under  pain 
of  being  themselves  prosecuted  in  the  king's  pourt;  they 
were  to  inquire  what  persons  were  gone  out  of  the  realm, 
that  if  they  did  not  return  by  a  certain  day  to  take  their 
trial  in  the  king's  courts  they  might  be  outlawed ;  they 
were  to  receive,  within  a  certain  limited  term,  from  all 
who  would  stay  in  the  kingdom,  of  every  rank  and  condi- 
tion, (not  even  excepting  those  who  held  by  tenures  of 
villenage)  oaths  of  feahy  to  the  king,  which  if  any  man  re- 
fused to  make,  they  were  to  cause  Iiim  to  be  apprehended 
as  the  king's  enemy;  and  moreover,  they  were  to  oblige 
all  persons  from  whom  homage  was  owing,  and  who  had  not 
yet  done  it,  to  do  it  to  the  king  within  a  certain  time, 
which  the  justices  themselves  were  tp  fix. 

The  principal  part  of  these  injunctions  was  given  in 
consequence  of  the  late  civil  war ;  but  some  constitutions 
made  at  Clarendon,  relating  both  to  civil  and  criminal 
justice,  were  renewed  at  this  same  council  at  Northamp- 
ton ;  and  the  justices  itinerant  then  appointed  were  sworn 
to  observe  and  execute  those  regulations  in  every  point. 
Amongst  other  provisions  of  this  statute,  the  justices  were 
to  cause  recognition  to  be  made  whether  a  man  died  seised 
of  land  concerning  which  any  doubt  had  arisen ;  and  they 
were  likewise  to  make  recognition  de  novU  disseisinis  (a). 

-  (a)  litt.  Hen.  U.  vol.  4. 275.  40a. 
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This  was  the  whole  authority  given  to  the  justices  iti- 
nerant by  the  statute  of  Northampton ;  how  the  objects  of 
their  jurisdiction  were  multiplied  will  presently  appear, 
when  we  come  to  mention  those  schedules,  called  capitula 
itinerisy  which  used  to  be  delivered  to  the  justice^  for  their 
direction.  In  executing  the  king's  comtnission,  the  plan 
of  this  institution  was  improved  still  further;  for,  that 
justice  might  not  always  be  delayed  in  criminal  cases  till 
the  justices  itinerant  came  into  the  country,  commissions 
used  to  be  occasionally  issued,  empowering  the  justices 
therein  named  to  make  a  delivery  of  the  gaol  speci^ed  in  the 
commission ;  that  is,  they  were,  by  due  legal  examination, 
to  determine  the  fate  of  all  the  prisoners,*  ordering  a  dis- 
charge of  such  \Vho  were  acquitted  upon  trial,  and  conti- 
nuing in  further  custody,  or  othem^ise  directing  punish- 
ments to  be  inflicted  on  those  who  sfiould  have  been  con- 
victed of  any  crime.  But  when  these  commissions  were 
first  brought  into  use,  it  does  not  appear. 

It  was  some  time  after  the  appointment  of 
justices  itinerant  that  a  court  made  its  ap-  ^ 
pearance  under  the  name  of  bancvm,  or  f/ench,  as  distin- 
guished from  the  curia  regis.  This  court,  like  that  ot  the 
justices  in  eyre,  was  probably  erected  in  aid  of  the  curia 
regis ;  and  it  is  observable,  that  the  curia  regis  ceased  to 
entertain  common  pleas  in  its  ordinary  course,  much  about 
the  same  time  when  the  bancum^  or  bench,  is  supposed  to 
have  been  erected.  It  is  not  likely  thi»  alteration  was 
made  uno  ictu,  but  by  degrees.  It  had  evidently  been  the 
usage  to  hold  pleas  in  the  bank  before  the  charter  of  king 
John,  eis  justitiariinostri  de  banco  are  therein  mentioned ; 
so  that  the  clause  declaring,  that  communia  placita  non 
sequantur  curiam  nostram,  sed  teneautur  in  certo  loco,  can 
no  otherwise  be  understood,  than  as  contributing  to  settle 
and  confirm  what* had  been  begun  before.  In  truth,  the 
existence  of  the  bench,  and  of  ihejustUidrii  de  bajicb,  ap- 
pears from  records  in  the  reign  of  Richard  L   At  that  per 
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riod  ctntain  descriptions  came  in  use  which  were  not  before 
known,  and  which  plainly  and  clearly  mark  the  existence 
of  such  a  court ;  such  as,  curia  regis  apud  JVestmonaste^ 
rium,  justitiarii  regis  apud  Westmonasterium^  or  de 
Westmonasterioy  bancum,  and  justiiiarii  de  banco  (a); 
from  all  which  it  may  be  collected,  that  common  plea» 
wera^t  this  time  moving  off  from  the  curia  regis^  and 
were  frequently  determined  in  a  certain  place,  whose 
style  was  meant  to  be  described  in  those  expressions. 

It  haar  been  observed  (b),  that  after  the  erection  of  the 
bank,  the  style  of  the  superior  court  began  to  alter;  and 
the  proceedings  there  were  frequently  said  to  be  coram 
regCy  or  coram  domino  rege ;  and  in  subsequent  times  the 
court  was  styled  curia  regis  coram  ipso^  i^^ge^  or  coram 
nobis f  or  coram  domino  rege  ubicunque.fuerity  &c.  as  at 
this  day  (c).  However,  it^wa^  still  called  aula  regis,  cutia 
regis,  curia  nostra,  curia  magna. 

As  the  exchequer  was  a  member  of  the  curia  regis,  and 
a  place  for  determining  the  same  sort  of  common  pleas  as 
were  usually  brought  iiv-the  curia  regis,'the  separation  of 
«uch  pleas  from  that  court  did  considerably  affect  the  ex- 
cheqiier.  The  clause  in  king  John's  charter  equally  con- 
cerned both  courts :  curiam  nostrum  meant  die  exche- 
^quer,  as  well  as  the  court  properly  so  called* 

Thus  have  we  seen  this  grand  institution  of  the  Nor- 
mans dilating  its  influence  over  the  whole  kingdom,  en- 
croaching on  the  ancient  local  tribunals  of  the  people,  bj  ^ 
drawing  into  its  sphere  all  descriptions  of  causes  and  ques- 
tions ;  till  having  exerted,  as  it  were,  its  last  effort,  ia 
sending  forth  the  new  establishments  of  justices  itinerant 
and  justices  of  the  beuc^,  it  disappeared  by  degrees  from 
the  observation  of  ?nen,  and  almoat  from^the  records  of 
antiquity,  having  deposited  in  its  retirement  the  thre^^ 
courts  of  common  law  now  seen  in  Westminster-hall;  -the 

(«)  Mad.  Ex.  53?  j  540.  (i)  Ibid.  543.  (c)  Ibid.  544. 
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court  coram  ipso  regty  since  called  the  kin^s^bench ;  the 
benchf  now  called  the  common  pleas;  and  the  modern 
court  of  exchequer^ 

The  courf  of  chancery  probably  acquired  a 
separate  existence  much  about  the  same  time.  ^  ^  anc^^rjr. 
The  business  of  the  chancellor  was  to  make  out  writs  that  ^ 
concerned  proceedings  pending  in  tlie  curia  regis  and  the 
exchequer.  He  used  to  seal  and  supervise  the  king's 
charters^  and^  whenever  there  arose  a  debate  concerning 
the  efficacy  or  policy  of  royal  grants^  it  was  to  his  judg- 
ment and  discretion  that  a  decision  upon  them  w«s'referred« 
He  used  to  sit  with  the  C^ief  justiciary  and  other  barons  ia 
the  cmia  regis  und  at  the  exchequer,  in  matters  of  ordinary 
judicature  and  on  questions  of  revenue ;  though  it  was  to 
the  latter  court  he  seemed  mostly  allied  in  his  judicial  ca- 
pacity (a).  Mr.  Madox,  observing  that  the  rolls  of  chan- 
cery begin  in  the  reigns  of  Richard  and  John  to  be  distinct 
from  those  of  the  exchequer  (h  method  of  arrangement  not  , 
observed  before)  (b),  is  inclined  to  think  that  the  chancel- 
lor began  about  that  Unie  to  act  separately  from  the  ex* 
chequer.  In  this  conjecture  he  strengthens  himself  by  m 
corroborating  fact,  as  he  imagines.  In  the  absence  of  king 
Richard  out  of  the  realm,  William  de  I^ngchamp,  chjef 
justiciary  and  chancellor,  was  removed  from  the  former 
office  by  the  intrigues  and  management  of  J6h|i  earl  of 
Morton,  the  king's  brother.  After  this,  it  is  thought,,  he 
might  discontinue  his^  attendance  at  the  exchequer ;  ^and 
the  business  of  the  chancery,  which  before  used  to  be  done 
there,  might  be  transferred  by  him  t9  another  place,  and 
put  into  a  new  method ;  in  which  it  might  be  judged  pror 
per  and  convenient  to  continue  i%  ever  after,  separate  and 
independent. 

'  If  this  conjecture  may  be  admitted,  concerning  an  esta- 
blishment beyond  the  reach  of  historic  evidence,  the  court 
of  chancery  was  erected  into  a  distinct  court  nearly  at  the 
same  time  when  the  other  three  received  their  present  form 
(«)  Ma4.  Ex.  131.  {l)  lbid..l39. 
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and  jurisdiction ;  which  will  go  a  great  way  toward*  justi- 
fying one  part  of  the  maxim  of  the  common  lawyers,  that 
the  .four  courts  of  Westminster-hall  are  all  of  equal,  an- 
tiquity ;  though  it  refutes  the  othet  part  of  it,  that  they 
have  been  the  same  as  they  now  are  from  time  immemorial. 
The  chancery  was  the  offichm  justiticBj  the  manufactory, 
if  it  may  be  so  called,  of  justice,  where  original  writs  were 
framed  and  sealed,-  and  whither  suitors  were  .obliged  to 
resort  tp  purchase  them  in  order  to  commence  acUons,  and 
^80  obtain  legal  redress.  For  this  purpose  the  chancery  was 
open  all  the  year;  writs  issued  from  thence  at  all  times, 
and  the  fountain  of  justice  was  always  accessible  to  the 
king's  subjects.     The  manner  in  which  the  business  there 
was  conducted,  seems  to  have  been  this :  the  party  com- 
plaining to  the  justices  of  the  king's  court  for  relief,  «sed 
to  be  referred  to  the  chancellor  (in  person,  perhaps,  orir 
ginally),  and  related  to  him  the  nature  of  his  injury,  and 
prayed  some  method  of  redress.  Upon  this,  the  chancellor 
framed  a  writ  applicable  to  the  complainant's  case,  and 
conceived  so,  as  to  obtain  him  the  specific  redress  he 
wanted.     When  this  had  been  long  the  practice,  such  a 
variety'  of  forms  had  been  devised,  that  there  seldom  arose 
a  case  in  which  it  was  required  to  exercise  much  judg- 
ineut;  the  old  forms  were  adhered  to,  and  became  prece- 
dents of  established  authority  in  the  chancellor's  office. 
After  thiir,  the  making  of  writs  grew  to  be  a  matter  of 
course ;  and,  the  business  there  increasing,  it- was  at  length 
confided  to  the  chancellor's  clerks,  called  clerici  cancel" 
laria,'  and  since  cursitores  cancellaruB.     A  strict  ob- 
servance of  the  old  forms  had  rendered  them  so  sacred^ 
that  at  length  any  alteration  of  them'  was  esteemed  an  al- 
teration of  the  law,  and  therefore  could  not  be  done  but 
by  the  great  council.  It  became  not  unusual  in  those  times 
for  a  plaintiff,  when  no  writ  could  be  found  in  chancery 
that  suited  his  case,  to  apply  to  parliament  for  a  new  one* 
Thus  far  the  chancellor  seemed  to  act  as  a  kind  of  oifi*- 
cer  of  justice,,  ministering  to  the  judicial  authority  of  the 
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king's  courts.  The  chancellor's  character  continued  tb^ 
same^  after  this  separation^as  it  had  been  before,  without 
any  present  increase  or  .diminution.  In  the  reign  of 
Henry  H.  he  was  called  the  second  person  in  the  govern- 
ment^ by  whose  advice  and  direction  all  things  were 
ordered.  .  He  had  the  keeping  of  the  king's  seal ;  and,  be- 
side the  sealing  of  writs,  sealed  all  charters,  treaties,  and 
public  instruments.  He  had  the  conduct  of  foreign  affairs^ 
and  seems  to  have  acted  in  that  department  which  is  now 
filled  by  the  secretaries  of  state.  He  wast  chief  of  the 
king's  chaplains,  and  presided  over  his  chapel.  His  rank 
in  the  council  was  high ;  but  the  great  justiciary  had  pre- 
cedence of  him  (a).  He  is  said  to  have  had  the  presentation 
to  all  the  king's  churches,  and  the  visitation  of  all  royal 
foundations,withthecustody  of  the  temporalties  of  bishops; 
but  thosejirvriters  who  have  taken  upon  them  to  speak  fully 
of  the  office  of  chancellor,  say  nothing  of  any  judicial  au- 
thority exercised  by  him  at  this  time.  In  the  curia  regis 
he  was  rather  an  officer  than  a  judge ;  but  as  he  assisted 
there,  so  he  was  sometimes  associated  with  the  justices  in 
eyre  (6).  Inhere  is  no  notice,  even  in  writers  of  a  later  date 
than  this,  ijfieither  in  Bracton  nor  Fleta,  that  the  chancellor, 
after  he  sat  separate  from  the  exchequer,  exercised  any 
judicial  authority,  or  that  the  chancery  was  properly  a 
court;  but  it  is  always  spoken  of  as  an  office  merely, 
bearing  a  certain  relation  to  the  administration  of  justice, 
in  the  making  and  sealing  of  writs. 

Nqtwittistanding  the  hereditary  lords  absent-  judicature  of 
ed  themselves  so  entirely  from  the  curia  regis,  *^®  council. 
they  still  retained  an  inherent  right  of  judicature,  which 
resided  in  them  as  constituent  members  of  the  council  of 
the  king  and  kingdom.  When  the  curia  regis  was.divideil, 
and  thevdepartments.ofordin^y  judicature  were  branched 
out  in  the  manner  we  have  just  seen,  the  peculiar  character 

(a)  Mad.  Ex.  49^  43.  Xitt.  Hto.  H.  vol.  9.  S19.       (i)  Mad.  Sz.  43J 
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of  this  council^  now  separated  and  retired  within  itself, 
became  more  distinguishable. 

This  council  was  of  two  kinds  and  capacities:  in  one, 
it  was  the  national  assembly,  usually  called  magnum  con^ 
cilium,  or  comniune  concilium  regnt;  in  the  other,  it  was 
simply  the  council,  and  consisted  of  certain  persons  select- 
ed from  that  body,'together  with  the  great' officers  ofstate, 
the  justices,  and  others  whom  the  king  pleased  to  take  into 
a  participation  of  his  secret  measures,  as  persons.by  whose 
advice  he  thought  he  should  be  best  assisted  in  afiatrs  of 
importance.  This  last  assembly  of  persons,  as  thfey  were 
a  branch  of  the  other,  and  had  the  king  at  their  head,  were 
considered  a's  retaining  some  of  the  powers  exercised  by 
tlie  whole' council,  ^s  they  both  retained  the  same  ap- 
pellation, and  the  king  presided  in  both,  there  was  no  dif«. 
ference  in  the  style  of  them  as  courts ;  they  were  each 
coram  rege  in  concilio,  or  coram  ipso  rege  in  concilio,  till 
the  reign  of  Edward  I,  when  the  term  parliament  was 
first  applied  to^the  national  council;  and  then  the  former 
was  styled  coram  rege  in  parliamento^ 

The  judicial  authority  of  the  barons,  which  still  resided 
with  them  after  the  dissolution  of  the  curia  regis,  wat 
this;  ihcy  were  the  court  of  last  resort  in  all  cases  of 
«rror ;  they  explained  doubtful  .points  of  law,  and  inter- 
preted their  own  acts ;  for  which  purpose  the  justices  used 
commonly  to  refer  to  the  great  council  matters  of  diffi- 
culty depending  before  them  in  the  courts  below.  They 
heard  causes  commenced  originally  there,  and  made 
awards  thereupon;  and  they  tried  criminal  accusation* 
brought  against  their  own  members. 

The  council,  properly  so  called,  seems  to  have  had  a 
more  ordinary  and  more  comprehensive  jurisdiction  than 
the  commune  concilium ;  which  it  was  enabled  to  exercise 
more  frequently,  as  it  might  be,  and  was,  continually  sum* 
moned ;  while  the  other  was  called  only  on  great  emer- 
gencies.   In  the  court  held  coram  rege  in  amcitioj  there 
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9€tmi  to  have  resided  a  certain  supreme  administration  of 
justice,  in  respect  of  all  matters  which  were  not  cogni* 
zable  in  the  courts  below :  this  jurisdiction  was  both  civil 
and  criminal.  They  entertained  inquiries  concerning 
property  for  which  the  ordinary  course  of  common-law  , 
proceeding  had  provided  no  redress^  and  used  to  decide' 
ex  tequo  et  bano,  upon  principles  of  equity  and  general  law. 
All  offences  of  a  very  exorbitant  kind  were  proper  objects 
of  their  criminal  animadversion.  If  the  persons  who  had 
taken  part  in  any  public  disorder  were  of  a  rank  or  descrip 
tion  not  to  be  made  amenable  to  the  usual  process,  or  the 
occasion  called  for  something  more  exemplary  than  4he 
animadversion  which  could  be  made  by  ordinary  justices, 
these  were  reasons  for  bringing  inquiries  before  the  coun 
cil :  in  these,  and  some  other  instances,  as  M'ell  touch 
iog  its  civil  as  criminal  jurisdiction,  it  acted  only  in  con- 
currence with,  and  in  aid  of,  the  courts  below. 

Thus  was  the  administration  of  justice  still  kept,  as  it 
were,  in  the  hands  of  the  king;  who,  notwithstanding 
the  dissolution  of  his  great  court,  where  be  presided,  was 
still,  in  construction  of  law,  supposed  to  be  present  in  all 
those  which  were  derived  out  of  it.  The  style  of  the  great 
.  councU  was  coram  rege  in  concilio,  as  was  that  of  his  ordi- 
nary  council  for  advice.  The  chancery,  when  it  afterwards 
became  a  court,  was  coram  rege  in  cancellarid ;  and  the 
principal  new  court  which  had  sprung  out  of  the  curia 
regis,  was  coram  ipso  rsg€,  and  coram  rege  ubicunque 
ykerit  in  AngliA*   %  • 

The  separation  of  ecclesiastical  causes  from  of  the  spiri- 
civil,  was  not  the  least  remarkable  part  of  tbe  *"*^  ^^"'''* 
revolution  our  laws  underwent  at  the  Conquest.  The 
joint  jurisdiction  exercised  in  the  Saxon  times  by  the  bii$hop 
,  «ad  sheriff  was  dissolved/  as  has  been  before  mentioned, 
by  an  ordinance  of  William ;  and  the  bishop  was  thence* 
forth  to  hold  his  court  separate  from  that  of  the  sheriff  (a). 
(«)WiIk.  Leg.8ax.3DS.    Seld.  Titbes,  413, 
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Tiia  ordinance  of  William  is  comprised  in  a  charter 
relating  to  the  bishopric  of  Lincoln ;  tmd  therein  he  com- 
manded^ ''  that  no  bishop  or  archdeacon  should  thence- 
^*  forward  hold  plea  de  legibus  episcopalibus  in  th^  hundred 
^'  court^  nor^submit  to  the  judgment  of  secular  personsany 
^^  cause  which  related  to  the  cure  of  soids ;  but  that  who- 
**  ever  was  proceeded  against  for  any  cause  or  offence  ac- 
*'  cording  to  the  episcopal  law,  should  resort  to  some  place 
'^  which  the  bishop  should  appoint^  and  there  answer  to 
*^  the  charge,  and  do  what  was  right  (a)  towards  God  and 
**  the  bishop,  not  according  to  the  law  used  in  the 
*'  hundred,  but  according  to  the  cations^  and  the  episcopal 
*'  law."  In  support  of  the  bishop^s  jurisdiction,  it  wat 
moreover  ordained^  '^  that  should  any  one,  after  three  no- 
'*  tices,  refuse  to  obey  the  process  of  that  court,  and 
''  make  submission,  he  should  be  excommunicated ; 
**  and,  if  need  were,  the  assistance  of  the  king  or 
^  the  sheriff  might  be  called  in.  The  king  moreover 
**  strictly  charged  and  commanded,  that  no  sheriff,  pra^- 
^.  positus  sive  minister  regis,  nor  any  layman  whatsoever 
"  should  intromit  in  any  matter  of  judicature  that  be- 
"  longed  to  the,  bishop  (A)."  This  is  the  whole  of  that 
famous  charter. 

When  thespiritual  court  was  once  divided  from  the  tempo* 
ral,  different  principles  and  maxims  began  to  prevail  in  that 
tribunal.  The  bishop  though  tit  noways  unsuitabb,that  sub- 
jects of  a  different  nature  from  those  concerning  which  the 
temporal  courts  decided,  should  be  a(^udged  by  different 
laws ;  and,  being  now  out  of  the' influence  and  immediate 
superintendance  of  the  temporal  judges,  he  was  very  suc- 
cessful ill  introducing,  applying,  and  gaining  prescription 
for  the  favourite  system  of  pontifical  law,  to  which  every 
churchman,  from  education  and  habit,  had  a  strong  par**- 


(a)  Fviat  rtctum.  [h)  Wilk.  Lejg;.  Ang.  Sax.  pa,  S9)2^  1)93. 
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liality.  The  body  of  canon  law  soon  exceeded  die  bounds 
wluch  a  concern  for  the  government  of  the  church  would 
natuilally  affix  to  it  Instead  of  confiiaing  tfieir  regulations 
to  sacred  thingfl^^  the  canonbts  bid  down  rules  for  the  or* 
deridg  of  aU  matters  of  a  temporal  nature^  whether  civil  or 
criminaL  The  buying  and  seHin^  of  land^  leasing,  mort* 
gaging,  contracts,  the  dedtent  of  iiiheritance ;  theprosecu^ 
tioD  and  punishment  of  murder,  theft,  receiving  of  thieves^ 
frauds ;  these  and  many  other  olije<2ts  of  temporal  judictf* 
.  ture  are  'j^rovided  foi*  by  the' canon  law;  by  which,  and 
which  alone^  it' was  meant  the  clergy  should  be  governed 
as  a  cbsdnct  people  from  the  laity.  This  scheme  of  distinct 
government  was,  perhaps,  not  without  some  example  in  the 
practice  of  the  primitive  timesV^henit  was  recommeiided 
that  christian  men  shoidd  accommodate  <fifferences  among 
themselves,  Mrithout  bringing  scandal  on  the  church  by  e^«> 
posing  their  quarrels  to  the  vie W  of  temporal  judges^  For 
this  purpose^  biiAops  had  their  episcoporum  ecdici,  or 
church4awyefs ;  and,  in  after^times,  their  officials,  or 
chaficellors:  add  when^  the  Empire  had  become  chris- 
tian, the  like  practice  continued,  for  similar  reasons^  widi 
regard  to  the  clergy.  But  this,  whieh  was  id  its  desigit 
nothing  more  than  a  sort  of  compact  between  th^  indi- 
viduals of  a  fraternity,  was'exidted  into  a  claitn  of  distinct 
jurisdiction^  exclusive  of  the  temporal  courts,  for  all  per^ 
sons  who  came  under  the  thleof  cl^k^y  and  for  many  ol^ 
jects  which  were  said  to' be* of  a'  spiritual  nature;  This 
attempt  was  favoured  by  the  separation  now  made,  ih  thb 
country,  betwieen  the  spiritual  and  temporat  judges. 

In  the  gradual  increase  of  this  clericaljudicature  sepa^ 
rate  fr$mi  the  temporal  cou^ts>  we  see  the  meadd  bywhidl 
the  ecclesiaitics  in  after-times  were  eiM^Fed  to  perfect 
tbehr  scheme  of  independent  sovereignty,  in  the  n^iidst  of  se^ 
cirlar  dominion;  wherd!»y*theyailstimed  powers dadgeroM 
to  the  crown>  and  the  political*  freedom  .of  the  state. 

The  increase  of  the  clergy  in  power  and  consefoenc^ 
VOLt  I.  F 
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was  o^ing  to  the  influence  of  the  civil  and  canon  law^  With 
these  instruments  they  ventured  to  encounter  the  established 
audiority  of  the  niuhicipal  law,  whose  dictates  were  so  op- 
posite to  their  grand  schemes  of  ecclesiastical  sovereignty.. 
Of  the  ciril  Such  an  entire  destruction  had  been  made 
and  canon  law.  ^f  gygj-y  establishment  by  the  Saxon  invaders, 

'  that  the  Roman  law  was  quite  eradicated.  The  only  re* 
mains  of  this  law  Ithat  could  be  picked  up  in  the  Saxon 
times;  were  from  the  code  of  Theodosius,  and  such  scraps 
of  Gaius,  Paulus,  and  Ulpian,  as  still  exbted  in  some  mu- 

-  tilated  parts  of  the  Pandects  {a).  .'■  These  remnants  of  the 
civil  law,  like  other  leamingi  were  mosdy  in  the  hands  of 
ecclesiastics,  who  studied  them  with  diligence.  It]was  from 
these  that  they  formed  a  stile,  and  learned  a  method,  by 
which  to  frame  their  awn  constitutions ;  which  were  now 
growing  to  some  magnitude  and  consequence,  .and  began 
to  claim  notice  as  a  separate  system  of  law  of  themselves. 
During  the  reigns  of  William  the  Conqueror  andRufus, 
we  hear  nothing  in  this  country  of  the^ivil  law  (6);  though 
the  institute,  the  code,  and  the  novels  of  Justinian, 'had 
been  taught  in  the  school  of  Jnierius,  at  Bologna,  and 
there  were  even  some  imp^fect  copies  of  the  Pandects  in 
JPrance ;  yet  the  study  of  the  civil  law  did  not  go  on  with 
spirit ;  nor  was  that  system  of  jurisprudence  regarded  with 
the  universal  reverence  which  it  acquired  afterwards,  wbea 
a  complete  copy  of  the  Pandects  was  found  at  Amalfi,  A.  D. 
1 137,  at  the  time  that  city  \yas  ta)(en  by  the  Pisans  (c). 

The  canon  law  first  known  in  this  pountry  was  formed 
by  perniission  and  under  authority  of  the  government,  and 
seemed  to  be  supported  by  arguments  of  expediency.  The 
existence  of  a  church,  with  the  gradation  and  subordinatioa 
of  governors  and  governed,  called  for  a  set  of  regulations 
for  the  direction  and  order  of  its  various  functions.  Thjs 
was  admitted;  and  under  that  notion  a  body  of  canonical 

(4)  Duck  defaut.  999,  *{h)  Ibid.  307.  (c)  Giain.  Hist, 

Nap.  Ub.  IX.  ca.  3.  vol.  %  p.  119. 
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jurisprudence  had  been  suffered  to  gro\^  up  for  a  long  course 
of  years.  In  a  national  synod  held  A.'D.  670,  the  codeac 
canonum  vetus  ecclesia  Romana  was  received  by  the 
clergy  (fl).  It  appears  also  by  the  before-mentioned 
charter  to  the  bishop  of  Lincoln,  that  (ft)  William  the 
Conqueror,  with  the  advice  and  asseiit  of  his  great  council^ 
had  reviewed  and  reformed  the  episcopal  laws  that  were 
in  use  till  his  time  in  England,  It  is  beyond  dispute  that 
a  canon  law  of  some  kind  had  been  long  established  here 
by  the  sanction  of  the  legislature  ;  as  may  be  seen  in  Mr. 
Lambard's  Collection  of  Saxon  Constitutions  (c).  These 
ancient  canons  were  probably  not  so  prejudicial  to  the 
rights  of  the  sovereign  and  the  state ;  for  which  reason, ^ta 
well  as  on  account  of  the  appearance  they  bore  of  muni- 
cipal regulations,  made  at  home  for  the  government  of  the 
church,  they  had  never  excited  any  complaint  or  jealousy. 

But  a  compilation  of  canon  law  was  made  by  Ivo  de 
Chartres,  in  the  time  of  Henry  !•  containing  many  extra- 
vagant opinions,  calculated  to  advance  the  dominion  of 
the  pope,  and  the  pretensions  of  the  clergy.  After  this,  and 
about  fourteen  yeacs  after  the  discovery  of  the  Pandects^ 
in  the  year  1 15 1,  a  mbre  complete  collection  of  canon  law 
was  made  by  Gratian,  a  Benedictine  Monk  of  Bologna, 
and  was  published  under  the  title  of  Decretum:  it  was 
made  in  imitation^f  the  Pandects,  and  was  a  digest  of  the 
whole  pontifical  caiion  law.  This  is  a  collection  of  opi« 
nions  and  decisions,  extracted  from  sayings  of  the  fathers, 
canons  6{  councils,  and,  above  all,  from  decretal  epistles 
of  popes ;  all  tending  to  exalt  the  clerical  state,  and  to 
exempt  the  clergy  from  secular  subordination.  The  ap- 
plause this  book  received  from  the  see  of  Rome  and  the ' 
clergy,  raised  it  soon  above  all  former  collections  ;  and  it 
became  the  grand  code  of  ecclesiastical  law,  upon  which 
the  popish  hierarchy  rested  all  its  hopes  and  pretensions* 

(•}  Seld.  Notei  to  Eadm.  (£)  Wilk.  Leg.  Ang.Saz.  p.  S98. 

(c)  Dackd«aut.9a. 
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The  canon,  and  civil  law  bad  befpi;^  bi^e^  ^udied  ^m} 
professed  by  the  same  person3 ;  and  the  union  of  these  t%9 
laws  was  now  drawn,  closer.  The  canpn  law  was  froui 
the  beginning  under  grefit  ob^gi^tions  to  the  civil;  the 
v^ry  form  in  which  it  now  appeared  was  evidently  bprr 
rowed  f/rom  thence;  a^d  whatever  was  mps^  excellent  in  i^ 
was.acll^nowledg^d  to  be  copied  frA>n)  thai:  mpdeL  These 
Iwo  systems  nowb^qa^ae  sp.c<^o.i).QCted,  and- in  so  near  a 
degree  of  relation,  th^tf  a  l^ari|ed,^it;er  sfiyS|  tbe.Que  could 
not  subsist  without.  th§  otb^r.  They,  affocdedieach  other  a 
i||i}tQAl  suppprt;  thf^jhad  the  same  professors;  and  it  was 
ri^quisitQ  to  the  fame  aqd.  preferment  of  a^churchmap^  that 
hp  should  be  both  a  civilian  and  a  canopi^t. 

Whea  thesp  twp  Iav^r».were  brought,  into  this  high  rer 
putej  Vacarius  can^  iqto  Englapd,  aud^  A.  P.  1 149,  to* 
w^ard^  the.  ^qd  of;  Stephen^s  rc^  began  to  read  lectures, 
sU  Oxford,  on  the.cjaaon.and  civil  law^  Upoq.this  an  alarm 
-v^as  rai^ed^  and.tbe  I^ii^g,  appr^b^n^ive  of  .the.  consequences 
to  whiib  these  u^w  doctrines:  might  lead>  in, the  year  1 1 52, 
0r  ^ereaboutSj,  is  said; to  have  forbid  the  reading  of  books 
of  the  canou,  Ifiw  (a) ;  a  prohibition  that  could  not  be, 
]9eant  to  ei^tendjp.that  canon  laW: which  bad  long  been 
ad|)[iitted  and  ratified^  but  probably  only  to  the  novel  and 
t)old  opiiMpns  contained  in. the  cqllectioin  oiiJvo  de  Char-* 
tfc^^  apd  more  particularly  in  that  lately  made  by  Gratian. 

Indeed  the  use  of  the  canou  law  became  now  a.  subject 
of  very  serious,  consideration.  The  canons.before  admitted^ 
hej^  were,  very  ancient;  naany  of  them  had  received  a  legis-> 
lative  saqction,  and  by  long  continuance  they  had  ingrafted* 
themselves  intq  the  constitution  of  the  country  ^  but  a  set 
-of  opinio09  entirely  new  .was  advanced  by  the  publication, 
of  ih^ .D^cretumyyfbxdx^  from. the  parade  pf  the  work  and/ 
tbe  flUpport.it  received irom  the  see.of  Rome^  had  the  ap- 
pearance.of  a  prQnu%atii)noriawa.imfK)sed.on  the  chris*. 

(«)  Jobt  Salisb*  dc  Jiug.  ciu-i»« 
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tian  world  by  th<e  8ote  dnd'supr^ine  authority  of  thie  pope. 
From  a  question  on  the  utility,  as  it  had  been  before  iii 
wotke  r&spects,  it  becaime  now  a  question  upon  the  autho- 
rity  of  these  laws  (a).  The  contest  between  the  secular 
tind  ecclesiastical  state  was  thenceforward  more  violent,  as 
the  points  upon  which  it  arose  were  more  important. 

Notwithstanding  the  prohibition  of  king  Stephen,  thie 
study  of  the  civil  and  canon  la\t  was  universally  promoted 
by  the  clergy.  Educated  in  opinions  calculated  to  pro- 
mote the  benefit  and  emoluthent  of  their  own  order, -it 
was  not  miich  to  be  wondered,  that  they  struck  in  with  the 
designs  of  the  pope,  and  stood  firmly  npon  the  irtalntendnce 
of  their  own  pretended  rights  and  privileges. 

The  active  spirit  of  the  clergy  did  not  watit  instruments 
to  work  with :  the  body  of  canon  law  lately  published  by 
Gratidn  furnished  authority  and  arguments  for  every  spe- 
cies of  usurpatioii. 

The  doctrines  of  the  canon  law,  as  deliver-  Doctrines  of 
ed  in  the  Decretum,  tended  to  mark  more  thceanonUw. 
Strongly  the  distinction  between  clergy  and  laity,  and  the  . 
great  deference  diie  to  the  former.  -It  is  there  laid  dowri^ 
that  a  custom  against  the  decree  of  a  pope  is  void;  and 
that  all  men  must  observe  the  pope's  command.  It  iii 
made  an  anathema  to  sue  a  clergyman  before  a  lay  judge  j 
if  a  lay  judge  condemn  or  destroy  a  clerk;  he  is  to  be  ex- 
communicated;  a  clefk  may  implead  a  layman  before 
what  judge  he  pleases ;  judges  who  compel  a  clerk  to  an- 
swer to  a  suit  before  them,  shall  te  excommunicated ;  a 
layman  cannot  give  evidence  against  a  clerk ;  with  num- 
berless extravagancies  of  the  same  kind.  Siich  notions  did 
tJie  canonists  propagate  for  law  respecting  churchmen,  in 
the  reigns  of  Henry  II.  of  Richard,  and  of  John. 

Indeed  it  was  not  till  these  doctrines  had  generally 
prevailed,  that  the  separate  establishment  of  ecclesiastical 
judicature  gained  much  strength.   It  was  not  till  the  publi- 

(fl)  Litt.Hen.II.  vol.2.  471. 
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cation  of  the  DecretuiUf  and  the  growing  authority  of  the 
cangns  had^en  some  order^  coDsisteuce,  and  stability  to 
spiritual  govemment^that  theexclusive  jurisdiction  of  these 
courts  was  an  object  of  very,  important  consideration,  or 
that  their  claims  were  urged  to  any  great  extent. 

Some  causes,  apparently  clerical,  had  continued  to  hang 
about  the  temporal  courts,  particularly  those  concerning 
tithes;  which,  being  the  issues  of  freehoid^property,  and 
80  partaking  of  its  nature,  could  hardly  be  considered  as 
merely  spiritual  (a).  Accordingly  such  pleas  were  held 
both  in  the  ecclesiastical  and  temporal  courts  till  the  time 
of  Henry  II.  After  that,  tithes  came  under  the  notice  of 
pur  courts  of  common  law  only  in  an  indirect  proceeding; 
such  as  ^n  prohibitions,  writs  of  right  of  advowson,  or  by 
scire  facias  {b)y  an  ancient  proceeding  since  abolished  by 
parliament  (c).  The  prerogatives  of  the  hierarchy,  and  the 
jurbdiction  of  the  ecclesiastical  courts  assisted  each  other 
in  extending  their  influence.  The  courts  grew  in  autho- 
rity, and  the  bishops  rose  in  their  pretensions. 

Amongst  other  attempts  to  aggrandbe  themselves,  the 
clergy  did  not  omit  so  valuable  a  subject  of  acqui^ition^as 
)>enefices.  A  benefice,  being  an  eleemosynary  proidsion 
for  a  person  who  officiafted  in  the  discharge  of  religious 
duties,  was  originally  in  the  sole  disposal  of  the  founder, 
and  was  conferred,  like  other  donations,  by  investiture ;  but 
the  bishops,  as  having  the  superintendence  over  spiritual 
ftings,  claimed  a  right  pf  controul  over  these  gifts.  ^  This 
occasioned  a  contest  htX\f^ea  psitront  and  the  bishops  for 
many  years ;  till  at  length  the  ancient  way  of  investiture  in- 
tirelyxeased  about  the  reigns  of  king  Richard  and  John,  . 
and  layrpatrons  became  obliged  first  to  present  their  clerks 
to  the  bishop,  who,  according  to  his  discretion,  gave  them 
institution  (d).  A  like  methot)  of  filing  vacant  bishoprics 
np^as  claimed  by  the  pope ;  but  the  spirited  resistance  of  some 

(a)  Saden's  TitbeSi  3S^         {b)  Ibid.  423.        (c)  By  Sut.  £ !.  III. 
(rf)  Seldcn's  Tythes,  383. 
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of  our  kings  defeated  all  his  attempts;  though,  as  usual, 
he  never  receded  from  the  pretended  right. 

The  appointment j  however,  to  bbhoprics,  was,  to  a 
degree,  put  under  the  controiil  of  the  pope.  In  the  time 
of  Henry  I.  a  bishop  elect  was  to  receive  investiture  of  his 
temporalties  from  the  king,  of  whom  all  bishops  held  their 
lands  as  baronies.  This  was  performed  by  the  king's 
delivering  to  the  bishop  a  ring  and  crosier,  as  symbols  of 
his  spiritual  marriage  to  the  church  and  of  his  pastoral 
office ;  and  hence  called  investiture  per  annvlum  et  baeu' 
lum :  after  this  the  bishop  used  to  do  homage  to  the  king, 
as  to  his  liege  lord.  But  that  king  finding  it  expedient  to 
give  way  to  the  demands  of  the  pope,  resigned  this  power 
and  ceremony  of  investiture,  and  only  required  that  bishops 
Aould  do  homage  for  their  temporalties :  and  king  John, 
to  obtain  the  protection  of  the  pope,  was  contented  to 
give  up,-  bj  charter,  to  all  monasteries  and  cathedrals,  the 
free  right  of  electing  their  prelates,  whetjier  abbots  or 
bishops.  •  He  reserved  only  to  the  crowa  the  custody  of 
the  temporalties  during  the  vacancy;  the  form  of  grant- 
ing  a  licence  to  proceed  to  election  (since  called  e  cong6 
iPelire),  on  refusal  whereof  the  electors  might  make  their 
election  without  it;  and  the  right  of  approbation  after* 
wards,  which  was  not  to  be  denied  M'ithout  a  reasonable 
and  lawful  cause.  This  grant  was  expressly  recognised 
and  confirmed  by  king  John's  Magna  Charta ;  was  again 
established  by  stat.  23  Ed.  Uli  st.  6.  c.  S. ;  and  contU 
nued  the  law  and  practice  till  the  time  of  Henry  VIII. 
To  return  tc  the  progress  of  ecclesiastical  judicature* 

"There  were  two  subjects  of  jurisdiction  which  the  spiritual 
court  -gradually  drew  to  itsfelf  and  endeavoured  to  appro- 
priate :  these  were  marriages  and  mills ;  which  latter  led  to 
the  cognizance  of  legacies,  and  the  disposal  of  intestates^ 
effects. 
.Marriage,  being  a  contract  dictated  and   sanctioned 

>  by  the  law  of  nature,  and  entitling  the  parties  to  certain 
civil  rights,  seems,  to  have  nothing  in  it  of  spiritual  cog- 
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Ilizailce;  hat  the  church  of  Boiiie  bsLyuig  converted  it  into 
a  sacrament,  k  becan^  entirely  a  spiritual  contract,  and 
1^  such  fell  naturally  \<rithin  the  ecclesiastical  jurisdiction, 
Ti^y  soon  ^fter  its'  separation  from  the  secular  court ;  it 
{^Uowed  almost  of  <:onf equeoce,  that  the  spirkual  court 
should  likewise  determine  questions  of  legitimacy  9nd  bas- 
tardy* 

Probate  of       Cafes  of  wills  and  intestacy,  as  they,  were,  in 

^^"^'  their  najture,  less  allied  to  the  spiritual  funq- 
tipn,  did  not  intirely  submit  to  the  ecclesiastical  jurisdic- 
tion. It  appears  from  Glanville,  that  in  the  reign  of  Henry 
IJ.  the  jurisdiction  of  personal  legacies  was  ip  the  temporal 
courts  (a).  •  But  i£btwithstandipg  this,  if  there  was  a  ques- 
tion in  the  temporal  court,  whether  a  testapient  was  a  trud 
9D^  or  not ;  whether  it  was  duly  m^^9  or  whether  the  thing 
demanded  was  really  bequeathed;  such  pl^  was  to  be 
Iieard  and  determined  by  die  court  christian ;  because,  says 
our  author,a^  j>^^a«  upon  testaments  are  property  eognna^ 
iih  before  the  ecclesiastical  judge  {b).  Thus,  the  validity 
of  a  testament,  or  the  bequest  of  a  legacy,  was  to  be  certi- 
fied by  the  spiritual  courU  nevertheless,  as  in  cases  oibas* 
t^itdy  the  cqurt  christian  did  nothing  piore  th^n  answer  the 
mere  question,  whether  bastard  or  not,  and  die  consequence 
of  descent  and  title  wa^  left  to  be  determined  at  common 
liw ;  so  ^^re  thp  consequep^c^s  of  a  testament,  as  the  re* 
covery  and  payment  of  legacies,  to  be  heard  and  determin-> 
e4  in  th^  temporal  courts. 

By  the  n^anner  in  which  Glanville  speaks  of  the  probate 
€^{ys\lh,  it  s^ms  as  if  that  couri^e  of  authepticating  wills 
l^ad  been  lopg.iq  iise.  The  beginniii^,.or  steps,  by  which 
thif  innovation  established  itself,  it  i^  not  easy  to  trace :  it 
Ues  buried  in  that  obscurity  vvhich  involves  not  only  thf) 
origin  of  our  municipal  customs,  but  th^  iQcroachments 
gradually  made  upon  them  by  the  civil  and  canon  law*     , 

When  the  ecclesiastical  court  had  once  the  probate  of 
tyil^s,  it  appeared  no  very  great  ei^argement  of  jurisdiction 
(«)  Lib.  t.  e.  e»  %  {iy  IbMJU 
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to  add  4be  power  of  eoforcing  the  execi^ticm  of  them,  ia 
payment  of  legacies.  But  there  are  no  testimonies  of 
diose  tknes  that  warrant  us  to  conclude,  that  this  had  ge- 
nerally obtained  before  the  reign  of  Henry  III.  (a). 
•%  It  seemsi  doubtful,  whether  the  mode  used  by  the  Saxons 
for  the  distribution  of  the  estates  of  intestates  continued 
during  the  whole  of  this  period.  A  law  of  Henry  I. 
•ays,  that  upon  a  person  dying  intestate,  those  who  were 
intitled  to  succeed  should  divide  bis  effects jpro  anima  ejus. 
This  is  the  lirst  mention  in  our  law  of  a  disposition  of  an 
intestate's  effects  for  the  benefit  of  his  soul ;  but  there  is 
no  mention  of  the  controul  or  intermeddling  of  the  bishopi 
either  in  this  law,  or,  even  later  than  this,  in  GlanviUe ; 
although  he  expressly  mentions  the  jurisdiction,  of  die 
church  as  to  testaments. 

In  king  John's  charter  it  was  expressly  provided,  that  if 
any  freeman  died  intestate,  his  chattels  should  be  disposed 
of  by  the  hands  of  his  next  of  kin,  per  visum  ecdesim^  by 
the  advice  and  direction  of  die  ordinary,  saving  to  all 
creditors  their  debts.  This  clause,  it  is  said,  was  word  for 
word  in  the  charter  9  Hen.  III.  and  is  to  be  seen  in  several 
manuscripts  of  it  (6);  but  being  left  out  of  the  exemphfi* 
cation  of  this  charter  on  the  roll  25  Ed.  I.  from  which  is 
copied  the  Magna  Charta  in  our  statute  books,  it  is  not 
now  found  there.  The  provision  was  probably  inserted 
by  die'  contrivance  of  the  bishops,  who,  with  Pandolfo  the 
pipe's  nuncio,  were^with  John  at  Runnymede.  There 
W|i8  not  wanting  colour  for  a  provision  like  this ;  for  as  the 
statute  of  Henry  I.  before  alluded  to,  had  expressly  said, 
t^at  the  distribution  was  to  be  pro  animd  intestati,  die  bi- 
shops seemed,  by  their  holy  function,  to  be  best  qualified 
to  see  this  office  performed  with  fidelity.  Hence  it  was, 
that,  in  after-times,  this  power  was  delegated  by  the  ordi* 
nary  to  the  next  of  kin,  in  letters  or  otherwise ;  an  autho* 

(«)  SeW.  Works,  vol.  8.  16T2.  (h)  Ibid.  1676. 
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rity  grounded  upon  these  words  of  the  charter,  per  visum 
ecclesia{a);  though  there  are  no  documents  that  assure  ua 
this  law  was  put  in  force  during  the  reign  of  king  John. 

In  the  reign  of  Stephen  the  clergy  began  to  draw  into 
the  spiritual  court  the  trial  of  personspro  Itesionejidei,  th:ft  ^ 
isy  for  breach  of  faith  in  civil  contracts.  By  means  of  this 
they  took  cognizance  of  many  matters  of  contract  which 
belonged  properly  to  the  temporal  court.  This  was  the 
boldest  stretch  fVhicfa  that  tribunal  ever  made  to  extend  its 
authority,  and  would,  in  time,  have  drawn  within  its  ju- 
risdiction most  of  the  transactions  of  mankind.  The  pre- 
tence on  which  they  founded  this  claim  vvas  probably  this : 
that  oaths  and  faith  solemnly  plighted  being  of  a  religious 
nature,  the  breach  of  them  more  properly  belonged  to  the 
spiritual  than  to  the  lay  tribunal.' 

The  circumstances  of  the  times  tended  very  much  to 
encourage  the  clergy  in  their  scheme  of  opposition  to  the 
secular  power.  The  provision  for  the  clergy  was  in  those 
days  very  precarious,  and  left  them  at  the  mercy  of  their 
patroiis.  Being,  in  general,  from  their  function,  consider- 
ed as  a  sacred  body  of  people,  when  oppressed  and  ill-treat- 
ed by  potent  lords,  they  drew  the  compassion  of  maiiy, 
and  particularly  the  support  of  their  bishops;  who,  in  their 
turn,  receiving  as  little  favour  from  kings,  were  continu- 
ally increasing  their  store  of  merit  with  the  sovereign  pon- 
tiff by  the  many  struggles  they  engaged  in  on  their  own  ac- 
count, and  on  account  of  their  inferior  brethren.  The  pope, 
no  ungrateful  sovereign,  always  distinguished  his  zeal  in 
supporting  his  bishops,  as  they  did  m  supporting  the  lower 
clergy  ;  till  the  several  orders  of  ecclesiastics,  united  in  a 
common  cause,  and  sharpened  against  the  laity  by  long  con- 
tention, encouraged  eapb  other,  by  every  motive  of  defence, 
and  aggrandizement;  to  contribute  in  their  stations  to  pro- 
ijiote  the  power  of  th^  church.    The  pope  having  niade 

(a)  Seld.  "Works,  toU3.  1679. 
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use  of  the  bishops  to  gain  and  gotcm  the  clergy,  united 
all  their  powers  to  establish  a  dominion  over  the  laity ;  and 
no  occasion  was  let  pass  in  which  any  of  them  could  snatch 
an  advantage. 

.  Henry  I.  being  seated  on  the  throng  by  ^  doubtful  title, 
thought  it  prudent  to  gain  the  clerical  part  of  his  subjects 
by  some  concessions.  Stephen,  who  owed  his  authority 
entirely  to  them,  weftt  further.  By  these  means  they  ac- 
quired  such  confirmed  strength  and  habitual  r^yerence  from 
the  people,  that,  notwithstanding  all  the  power  of  Henry  H. 
and  the  spirit  with  which  he  asserted  his  sovereignty  and 
independence,  the  contest  he  had  with  Becket  tended  to 
an  issue  directly  contrary  to  th?it  which  he  had  promised 
himself;  so  that,  after  some  concessions  and  connivance, 
to  which  he  submitted  in  fits  of  repentance,  his  reign  ended 
in  a  firm  establishment  of  the  clergy  in  most  of  their  ex« 
traordinary  claims  of  privilege  and  jurisdiction. 

The  contest  that  Henry  H.  had  with  Becket  concern- 
ing the  limits  of  ecclesiastical  power,' fills  up  a  great  part 
of  that  king's  reign.  To  give  weight  to  his  side  of  the 
contest,  and,  instead  of  debating,  to  effect  a  clear  decision, 
Henry  procured  an  act  of  the  legislature  formally  exacting 
the  principal  points  of  controversy  for  which  he  contend- 
ed.    Tliis  was  the  famous  Cofistitutions  of  Clarendon. 

At  a  great  council  held  at  Clarendon,  A.  D.  Constitutions 
1164,  in  the  lOth  ypr  of  his  reign,  a  code  of  of  Clarendon. 
laws  was  brought  forward  by  the  king,  under  the  title  of 
the  ancient  customs  of  the  realm ;  and  as  Becket  had  so- 
lemnly promised  he  would  observe  what  were  really  such, 
the  king  procured  the  principal  propositions  in  dispute  to 
be  enacted,  and  declared  by  the  council  under  that  deno- 
mination. Nothing  will  enable  us  to  judge  so  well  of  the 
pretensions  of  the  clergy,  as  a  perusal  of  these  Constitu- 
tions ;  they  shall  therefore  be  stated  at  length.  They  are 
contained  in  sixteen  articles ;  ten  of  which  were  consider- ' 
ed  by  the  see  of  Rome  as  so  hostile  to  the  rights  of  the 
clergy,  that  pope  Alexander  in  full  consistory  passed  a  - 
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solemn  condemnation  on  tli«m ;  the  other  six  he  toieratedy 
not  as  good,  but  less  evil.  These  six  articles  were  the  2d, 
6th,  llth,  13th,  14thi  and  16th. 

The  2d,  Churches  belonging  to  the  see  of  our  lord  the 
king  cannot  be  given  away  in  perpetuity,  without  the  con- 
sent and  grant  of  the  king.     6th,  Laymen'ought  hot  to  be 
accused,  unless  by  certain  and  legal  accusors  and  witnesses, 
in  presence  of  the  bishop,.so  as  that  the  archdeacon  may  not 
lose  his  right,  nor  any  thing  which  should  thereby  accrue 
to  him ;  and  if  the  offending  persons  be  such  as  none  will 
or  dare  accuse  them,  the  sheriff,  being  thereto  required  by 
the  bishop,  shall  swear  twelve  lawful  men  of  the  vicinage  or 
town  before  the  bishop,  to  declare  the  truth  according  to 
their  conscience.     1 1th,  Archbishops,  bishops,  and  all  dig- 
nified clergymen  (a),  who  hold  of  the  king  and  chief,  have 
their  possessions  from  the  king  as  a  barony,  and  answer 
thereupon  to  the  king's  justices  and  officers,  and  follow  and 
perform  all  royal  customs  and  rights,  and,  like  other  barons, 
ought  to  be  present  at  the  trials  of  the  king's  court,  with  the 
barons,  till  the  judgment  proct^eds  to  loss  of.members,  or 
death.     1 3th,  If  any  nobleman  of  the  realm  shall  forcibly 
resist  the  archbishop,  bishop,  or  archdeacon,  in  doing  jus- 
tice upon  him  or  his,  the  king  ought  to  bring  them  id  jus- 
tice; and  if  any  shall  forcibly  resist  the  king  in  his  judica- 
ture, the  archbishops,  bishops,  and  archdeacons^  ought  to 
bring  him  to  justice,  that  he  may  make  satisfaction  to  our 
lord  the  king.     14th,  The.  chattels  of  those  who  are  under 
forfeiture  to  the  king,  ought  not  to  be  detained  in, any 
church  or  church-yard  against  the  king's  justice,  because 
they  belong  to  the  king,  whether  they  ^re  found  within 
churches,  or  without.     16th,  The  sons  of  villains  ought 
not  to  be  ordained  without  the  consent  of  their  lords,  in 
whose  lands  they  are  known  to  have  been  born. 

Thus  was  the  pope  pleased  to  tolerate  such  ofthese  arti^ 
cles  as  either  did  not  at  all  affect  the  clerical  state,  or  rather 

(a)  So  vnhcrstg  persona  is  construed  by  Lord  Litteiion  iti-his  Hen,  IJ. 
vai.  4.  :iro.  .        ^ 
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contributed  to  aid  and  support  it;  ai)d  were  thrown  in^ 
probably,  to  qualify  and  temper  those  which  were  evidently 
hostile  to  the  ecclesiastical  sovereignty.  The  ten  which 
were  condemned  by  the  pope,  were  as  follow. 

The  1  St,  If  any  dispute  shall  ari^e  concerning  the  ad^ 
vowson  and  presentation  of  churches  between  laymen,  or 
between  ecclesiastics  and  laymen,  or  between  ecclesiastics^ 
let  it  be  tri^d  and.deferaiined  in  the  court  of  our  lord  the 
king;   3d>  Ecclesiastics  charged  and  accused  of  any  matter^ 
and  being  summoned  by  the  king's  justice,  shall  come  into 
his  court  to  answer  there  concerning  that  which  it  shall  ap-' 
pear  to  the  king's  court  is  cognizable  there ;  and  shall  answer 
in  the  ecclesiastical  couft  concerning  that  which  it  shall  ap- 
pear is  cognizable  there;  so  that  the  king's  justice  shall  send 
to  th^  court  of  holy  church,  to  see  in  what  manner  the  cause 
shall  be  tried  there ;  and  if  an  ecclesiastic  shall  be  convicted, 
or  confess  bis  crime,  the  church  ought  not  any  longer  to 
give  him  protection.    4thj  It  is  unlawful  for  archbishops, 
bishops,  or  any  dignified  clergymen  of  the  realm,  to  go 
ont  of  the  realm  without  the  king's  .licence ;  and  if  they 
go,  they  shall,  if  it  so  please  the  king,  give  security  that* 
they  will  not,  either  in  goiugj  staying,  or  returning,  pro- 
cure any  evil  or  damage  to  the^  king,  or  kingdom.     5th, 
Persons^  excommunicated  ought  not  to  give  any  security 
by  way  of  deposit)  nor  take  any  oatli,  but  only  find  gage, 
and  pledge  to  stand  to  the  judgment  of  the  church,  in 
order  to  absolution.  7th,  No  tenant  in  capite  of  the  king^' 
nor  any  of  the  officers  of  his  household,  or  of  his  demesne, 
ghall  be  excommunicated;  nor  shall  the  lands  of  any  of 
them  be  p.ut under  an  interdict^  unless  application  shall  first' 
have  been  made  to  our  lord^be  kingj  if  lie  be  in  the  king- 
dom, and  if  not,  to  his  justice,  that  he  may  do  right  con-, 
cerning  such  person ;  and  in  such  manner,  as  that  which 
fthidl  belong  to  the  king's  court  shall  be  there  determined, 
and- whfit  shall  belong  to  the  ecclesiastical  court  shall  be 
sesttJiitheF  to  be  there  d^termnied;    &th^  Concerning  ap>- . 
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peals,  if  any  shall^arise,  they  ought  to  proceed  from  the 
archdeacon  to  the  bishop,  aod  from  the  bishop  to  thearc^ 
bishop:  and  if  the  archbishop  shall  fail  in  doing  justice^ 
the  cause  shall  at  last  be  brought  to  our  lord  the  king,  that^ 
by  his  precept,  the  dispute  may  be  determined  in  the  arch* 
bishop's  court ;  so  that  it  ought  not  to  proc^^  any  further 
without  the  king's  consent.  9  th,  If  there  shall  arise,  any 
dispute  between  an  ecclesiastic  and  a  layman,  or  between 
a  layman  and  an  ecclesiastic,  about  any  tenement  which  the 
ecclesiastic  pretends  to  hold  in  eleemosyndy  and  the  layman: 
pretends  to  be  a  lay  fee,  it  shall  be  determined  by  the  judg- 
ment of  the  king's  chief  justice,  upon  a  recognition  *of 
twelve  lawful  meOyUtrum  tenementum  sitpertinens  ad  elee* 
mosynam,  sive  adfadum  laicum.  And  if  it  be  found  to  be 
in  eleemosyna,  then  it  shall  be  pleaded  in  the  ecclesiastical 
court ;  but  if  a  ky  fee,  then  in  the  king's  courl,  unless  both 
parties  claim  to  hold  of  the  same  bishop  or  baron:  and  if 
they  do,  then  the  plea  shall  be  in  his  court ;  provided,  that 
by  such  recognition,  the  party  who  was  first  seised  shall 
not  lose  his  seisin  till  the  plea  has  been  finally  determiu- 
ed.  10th,  Whosoever  is  of  any  city,  or  castle,  or  bo- 
rough, or  demesne  manor  of  our  lord  the  king,  if  he 
shall  be  cited  by  the  archdeacon  or  bishop  for  any  of- 
fence, and  shall  refuse  to  answer  to  such  citation,  may  be 
put  under  an  interdict ;  but'  he  ought  not  to  be  excom*. 
municated  till  the  king's  chief  officer  of  the  tdwn  be 
applied  to,  that  he  may,  by  due  course  of  law,  compel 
him  to  answer  accordingly ;  and  if  the  king's  officer  shall 
fail  therein,  such  officer  shall  be  in  misericordid  regis ;  and 
then  the  bishop  may  compel  the  person  accused  by  ecclesi- 
astical justice.  12tb,  Pleas  of  dehtyquafide  interpositA  de-* 
bentur,  vel  absque  interpositionefideif,  whether  due  by  faith 
solemnly  pledged,  or  without  faith  so  pledged^  belong  to 
the  king's  judicature.  15th,  When  an  archbishopric, 
or  bishopric,  or  abbey,  or  priory  of  royal  foundation, 
«hall  be  vacant,  it  ought  to  be  in  the  hands  of  the  king, 
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and  he  shall  receive  all  .the  rents  and  issues  thereof^  as  of 
his  demesne.  And  when  such  church  is  to  be  filled^  the 
king  ought  to  send  for  the  principal  clergy  thereof,  and  the 
electionoughttO'bemadeinlheking'schapel,  with  the  king's 
assent,  and  the  advice  of  such  of  the  prelates  of  the  king* 
dom  as  he  shall  call  for  that  purpose  (a) ;  and  the  person 
elect  shall  there  do  hopiage  and  fealtjr  to  the  king  as  his 
liege  lord,  of  life,  limb,  and  worldly  honour  (saving  his  or- 
der), before  he  be  consecrated  (6). 

These  Constitutions  were  calculated  to  give  a  rational 
limitation  to  the  secular  and  ecclesiastical  judicature ;  and 
furnished  a  basis  on  which  th^se  separate  jurisdictious  might 
have  been  founded,  without  any  inconvenience  to  the  na« 
tion,  or  diminutionof  the  temporal  authority;  and  they  were 
w^h  tliat  view  confirmed,  A.  D.  1 176,  at  a  council  held  at 
Northampton.  But  the  king,  overcome  with  shame  for 
the  murder  of  Becket,  with  which  he  was  charged,  and 
struck  with  a  panic  of  superstition,  gave  way  to  the  torrent, 
and  endeavoured  to  reconcile  himself  to  the  holy  see  by  an 
ample  concurrence  with  all  its  demands ;  at  least  he  de« 
sisted  from  executing  those  laws  for  which  he  h^d  so  many 
years  been  contending.  It  appears,  moreover,  from  a  letter 
which  he  sent  to  the  pope  by  the  hand  of  Hugo  Petrileo, 
the  legute,th2it,notwithstanding  the  opposition  of  the  great- 
est and  wimt  men  in  his  kingdom,  he^ad,  at  the  interces* 
sion  of  the  legate,  and  out  of  reverence  and  devotion  to  the 
see  of  Rome,  made  the  following  concessions.  That  no 
clerk  should,  for  the  future,  be  brought  personally  before  a 
secular  judge  for  any  crime  or  transgression  (c)  whatsoever, 
except  only  for  offences  against  the  forest  laws,  or  in  case 

(a)  D^betJUri  electio  asunm  domvn  regis,  et  consilio  personarum  regni  qua$ 
^d  hoc  faciendum  vocaverit, 

{b)  Vid.Wilk.  Ang,  Sax."  Leg.  p.  321.  and  also  in  Litt  Hen.  ILvol.  4. 
414.  a  copy  of  these  Constitutions  from  the  Cottonian  manuscript  of 
'  Becket*s  Life  and  £pistles,  which  is  probably  th?  most  ancient  iiud  cor« 
rect  Qopy  of  ihem. 

(c)  Ot  alifU4foris-faeto» 
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of  a  lay  fee  for  which  lay  service  was  due  to  the  king,  or  (o 
8ome  other  secular  person.  He  promised,  that  Mf  person 
convicted,  or  making  confession  before  his  justice,  in  tht 
presence  of  the  bishop,  or  his  ofBcial,  of  having  knowingly 
and  premeditatedly  killed  a  clerk,  should,  besides  the  usns^ 
punishment  for  killing  ^  lay  man,  forfeit  all  his  land  of  in« 
heritance  for  ever («).  He  afeo  promised,  that  clerks  should 
not  be  compelled  to  submit  to  the  trial  by  duel;  and  mot-e^ 
over,  he  promised  not  to'  retain  in  his  hands  vacant  bi* 
shoprics  or  abbeys  beyond  the  term  of  one  year,  unless  from 
urgent  necessity,  and  evident  cause  of  delay,  not  fklsely 
pretended  (b).  It  is  said  (c),  that  Henry,  by  charter,  grafited 
to  the  clergy  the  cognizance  of  causes*  matrimonial ;  but 
neither  this  nor  any  other  of  the  foregoing  concessioner  wei« 
enacted  by  authority  of  parliament,  during  any  patt  of  this 
king's  reign ;  nor  did  he  himself  observe  them,  except  in  not 
compelling  criminal  clerks^  to  appear  before  a  lay  judge; 
as  before  stipulated,  and  in  exempting  them  in  all  cases 
from  the  ti-ial  by  duel.  The  statutes  of  Clarendon  concern- 
ing ecclesiastical  matters  subsisted  unrepealed  and  c<>n*' 
firmed ;  but  were  suspended  in  part  by  a  temporary  con- 
nivance of  the  executive  power  (d). 

Ilie  establishment  which  the  clergy  gained  in  thisttigfi 
was  not  •weakened  in  those  of  his  successors.  Richard 'L 
was  redeemed  from  his  captivity  by  the  aid  of  his  subjects  J 
among  whom  the  zeal  of  the  ecclesiastics,  who  i^eadily 
converted  their  plate  and  other  valuables  to  the  ransom 'of 
their  king,  was  particularly  distinguished.  This  gave 
them  .every  thing  to  hope  from  the  king's  gratitude ;  nor 
were  they  disappointed  in  their  expectations.  The  feudal' 
subjection  under  which  John  laid  his  kingdom  to  the  pope^ 

(a)  What  extraordinary  penalty  was  -this,  when  laymeii,  at  that' 
time,  forfeited  their  lands  in  cases  of  felooy  ? 

(i)  Wilk.  Leg.  Ang.  Sax.  p.  331.  Litt.  Hfst.  Hen.  II.  vOl.  4.  265:  2$6J 
(c)  Sir  Roger  Owen  MSB.  p.  397. 

d)  Sir  Roger  Owen,  says  the  king,  obtained  a  parliamentary  reptsil  off 
the  Constitutions  of  Clarendon.  MS^*  p.  404. 
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ratified  every  clerical  inQovation^  and  seemed  to  justify  the 
distinctions  before  claimed  by  the  churchmen. 

In  this  manner  did  the  influence  of  the  civil  and  canon 
Ishv  gradually  increase ;  but  these  laws  were  nqt  confined 
to  the  ecclesiastical  courts,  where  they  were  professedly  the 
only  rules  of  decision  :  they,  by  degrees,  interwove  tliem«* 
selves  into  the  municipal  law,  and  furnished  it  with  helps 
towards  improving  its  native  stock.  The  law  of  personal 
property  wasin  agreat  measure  borrowed  from  the  imperial, 
and  tKe  rules  of  the  descent  of  lands  wholly  from  the  canon 
law :  to  these  might  be  added  many  other  instances  of  imi- 
tation, too.  long  to  be  enumerated  in  the  present  work. 

These  two  la  ws,as  the  Norman  had  before,  obtained  here 
hy  sufferance  and  long  usage.^  Such  parts  of  tjbem  as  were 
fitting  and  expedient,  were  quietly  permitted  to  grow  into 
practice ;  while  such  as  were  of  an  extravagant  kind  occa- 
sioned clamour,  were  called  usurpations,  and,  as  such, 
were  strongly  opposed.  What  was  suffered  to  establish  it- 
self, either  in  the  clerical  courts,  or  by  mingling  with  the 
secular  customs,  became  so  far  part  of  the  common  law 
of  the  realm,  equally  with  the  Norman ;  for  though  of  later 
birth,  it  had  gained  its  authority  by  the  same  title^  a  length 
of  immemorial  prescription  (a). 

(a)  This  is  all  that  I  though t^ecessary  to  state  concermng  the  preva- 
lence oF  the  civil  and  canon  law,  and  the  influence  they  both  had 
u|»0n  the  common  custom  of -^ the  realm;  and  I  have  heard  no  com- 
plaint, as  in  the  case  of  feuds,  that  this  pa^t  of  the  work  is  at  all  defec- 
tive: indeed,  I  should  not  wonder,  if  some  tl^ougbt  even  this  short 
sketch  too  prolix ;  so  much  are  our  studies  s^pd  opim'oos  directed  by 
fashion.  But  it  seems  to  me,  if  the  illudtratibn  of  our  ancient  law  had 
been  the  sole  object  of  attention,  and  not  a  pre^ii^ossession  in  favour  of  a 
topic  that  happened  to  be  in  vogue,  that  tha  same  censure  wc^uld  be  at 
least  as  applicable  in  one  as  in-the  other  case. 

A  comparison  of  our  law  with  those  two  systems  of  jurisprudence, 
would,  in  fljy  mind,  be  an  enquiry  of  equal  curiosity,  and  much  more  to 
the  purpose  of  a  history  of  the  English  law',  than  tbe  same  process  when 
applied  to  the  so-much-ajdmir^  systems  o^  foreign  feuds.  This  if  suffi- 
ciently evinced  by  the  cursory  remarks  already  qnade  respecting  these 
two  laws.  It  further  appears  by  the  ^o'ris  of  GlanviUe,  Bracton,  and 
otber  old  authors,  who  certainly  wrote  the  law  of  their  time,  and  not 
their  own  inventions,  as  luls  been  too  often  and  too  inconsiderately  said  ; 
and  it  is  con6rme,d  by  mark^  of  conformity,  or  imitationj  in  ins^canctf 
where  up  suspicipn  of  fabpcat^9f>  was  eycr  entertained. 
VOL.  I.  ^ 
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^..  •  .^       It  had  been  a  very  ancient  custom  among  the 

Of  tnal  by  •    •       »    •  j   •  - 

daei  in  civil    NonnanSy  both  m  their  own  country  and  in 

questioni.  France,  to  try  titles  to  land,  and  other  ques- 
tions, hj  duel  When  William  had  ordained  that  this  mar- 
tial practice  of  his  own  country  should  be  observed  here 
in  criminal  trials,  it  became  very  easy  to  introduce  it  into 
civil  ones;  and  being  only  used  in  the  curia  regis,  it  had 
not,  among  the  other  novelties  of  that  court,  as  it  certainly 
would  have  had  in  the  county  court,  or  any  other  of  the  an- 
cient tribunals  of  Saxon  original,  the  appearance  of  so  sin- 
gular an  innovation. 

With  all  its  absurdity,  this  mode  of  trial  was  not 
without  some  marks  of  a  rational  reliance  on  testimony, 
and  vouchers  for  the  truth  of  what  was  in  dispute ;  for  it 
was  never  awarded  without  the  oath  of  a  credible  witness, 
who  would  venture  his  life  in  the  duel  for  the  truth  of 
what  he  swore.  "  I  am  ready ,*'  says  the  party  litigant, 
'^  to  prove  it  by  my  freeman  Jobu,  whom  his  father  on 
^  his  death-bed  enjoined,  by  the  duty  he  owed  him,  that 
^^  if  at  any  time  he  should  hear  of  a  suit  for  thia  land,  he 
^'  should  hazard  hiqGiself  in  a  duel  for  it,  as  for  that  which 

The  cii^il  aDd  canon  law  seem  in  a  particnlar  manaer  to  be  objects  of 
cariosity  to  an  ^ngUsh  lawyer ;  they  haVelong  been  domesticated  in  this 
country ;  were  taught  at  our  universities  as  a  part  of  a  learned  educa- 
tion, and  the  road  to  academic  honours ;  they  have  entered  into  compe- 
tition with  the  common  law;  and,  though  unsuccessful  in  the  struggle, 
•were  still  thought  worthy  to  be  retained  in  our  ecclesiastical  courts,  and 
there  became  the  model  by  which  our  national  canons  and  provincial 
constitutions  were  framed.  These  tu^o  laws,  therefore,  stand  in  a  much 
nearer  relation  to  the  common  law,  than  the  feudal  law  of  Lombardy,  or 
of  any  foreign  country ;  none  of  which  can  boast  any  pretensions  eqcud  to 
those  abovementioned. 

Notwithstanding  this  close  affinity  between  the  civil  and  canon  law  and 
our  own,  I  thought,  that  to  enter  into  a  particular  companson  of  such 
parts  of  those  laws  as  seemed  more  remarkably  to  relate  to  the  comnaon 
law,  was  an  enquiry  not  strictly  within  the  compass  of  the  present  Hi- 
story ;  and  therefore  I  declined  it,  for  reasons  similar  to  those  I  havebe^ 
fore  given  with  regard  to  foreign  feuds. 

'  I  cannot,  however,  leave  this  subject  without  expressing  a  wish,  that 
the  early  connexion  of  our  law  with  the  civil  and  canon  law  was,  more 
fully  mvestigated  thanU  has  yet  been.  The  history  and  pi^sent  srate  of 
those  two  laws  in  this  country,  and  of  our  own  nationaj  canon  law,  seeina 
also  to  have  been  not  yet  sufficiently  developed.  To  this  it  may  be  answer- 
ed, that  there  hat  least  as  great  want  of  curiosity  upon  this  topic,  as  of  in- 
formation ;  and  I  am  sure  i  do  not  pretend  to  determine  which  of  these  is 
the  cause^  and  which  the  effect,  of  the  other. 


cHA^p.n.  TO  JOHN.  8S 

"  bis  father  had  seen  and  heard  (a).'^  Thus  the  champion 
of  the  demandant  was  such  a  one  as  might  be  a  fit  witness; 
and  on  that  account  the  demandant  could  never  engage  in 
the  combat  himself:  but  the  other  party,  who  was  defend- 
ant, or  tenant,  in  the  suit,  might  engage  either  in  his  own 
person,  or  by  that  of  another. 

-  It  is  difficult  to  say  what  matters  were,  at  one  time,  sub* 
mitted  to  this  mode  of  trial.  Perhaps  at  first  all  questions 
of  fact  might,  at  the  option  of  the  demandant,  have  been 
tried  by  dueL  In  the  reign  of  Henry  II.  it  was  df  cisivein 
pleas  concerning  freehold;  in  writs' of  right;  in  warranty 
of  land,  or  of  goods  sold ;  debts  upon  mortgage  or  promise ; 
sureties  denying  their  suretyship ;  the  validity  of  charters ; 
the  tnanumissien  of  a  villain ;  questions  concerning  ser- 
vices :  all  Ihese  might  have  been  tried  by^di^l  (6). 

Notwithstanding  the  general  bent  of  this  people  to  ad- 
mit the  propriety  of  a  trial  90  sui^ble  to  their  martial  ge- 
nius, there  must  have  been  men  of  gravity  and  learning 
amongst  them  at  all  times;  and  persons  of  that  character 
would  always  reprobate  so  ineifectual  and  cruel  a  proceed- 
ing.   Ccmsiderations  of  this  kind  at 'last  effected  a  diange. 

We  find  in  the  reign  of  Henry  IL  that-  many  of  trial  by 
questions  of  fact  relating  to  property,  were  tried  jury. 
bytwelve  liberos  et  legates  haminesJuraioSf  swam  to  speak 
the  truth ;  who  were  summoned  by  the  sheriff  for  that  pur- 
pose. This  tribunal  was,  in  some  cases,  called  a^ma,  from 
assidere,  as  it  is  said,  because  they  sat  together;  though  it 
18  most  probsdi>Ie,  and  indeed  seems  intimated  by  the -man- 
iier  in  which  Gianville  often  expresses  himself,  that  it  was 
emphatically  so  called  firom  the  assisa,  (as  laws  were  then 
ternied,  by  which  the  application  of  diis  trial  was,  in  many 

'  (a)  Ariosto,  in  the  true  spiritof  thc'old  jurijtprudence,  as  well  as  of  chi- 
valry, m^kes  Rinaklo  ref«r  to  ths  proof  bj^  aitnt,  as  equal  to  if  nQ^,sMng€r 
than  that  by  testimony.  .     -     . 

Coiiesiimonio,iBito*,chi'Vkrme^eno: 
Che  ora,  e  in  ogni  tempo^Jhe  iipiace, 
Ten^abbianoafarprCfvapiuverace. 

Orl.  Fur.  cant.  31.  fttaiUB.  103. 
{h)  Glanv.  passim. 

JU  2 
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imiance$,  ardaian^.  On  other  occasions  this  trial  was 
caiied  jurakiy  from  ti^juratosy  or  juratpre9,  who  compos- 
ed it  bf  the  ofigiQ  of  this  trial  hy  twelve  jurors^  aad  the 
introdttctioii  of  it  into  this  countrji  we  shall  next  enquire* 
.  The  trial  per  duodedmjuratos,  called  nambdajhstd  ob- 
tained among  the'Scandinavian^  at  a  very  early  period ;  but 
having  gone  into  disuse^  was  revived,  aad  qiore  firmly  esta- 
bUdied,  by  a  lailr  of  Reignertis,  sumwk0i  liodbrog,  about 
die  yeai>  A.  D.  H20  (a).  It  was  about  seventy  years  after 
this  law,  tbaJt  BolU  hd  bis  people  into  Nofma»4y,  and> 
among  other  customl,  carried  with  him  this  method  of 
trial;  it  was  used  there  in  all  causes  that  were  of  small 
importance.  When  the  Normans  had  transplanted  themr 
selves  into  England^  they  were  desirous  of  legitimatiog 
this^as  they  did  other  parts  of  their  jurisprudence;  and  they 
endeavoured  to  substitute  it  in  the  place  of  the  Saxon  sec^ 
tatotesy  to  which  tribunal  it  bore  some  shew  of  affinity. 

The  earliest  ineniaoni  we  find  of  any  thing  lite  ^jurjt$ 
Yijam  in  the  reign  of  William  th^  Con^iuffMrojr^  in  a  f^aiwe 
up<Hi  a  qu€y$tion  of  lind^  where  Gtmdmlph^  bishop  of  Rf^ 
ditUtr,  w^  a  party^  The  king  had  referred  it  to  the 
county,  that  is^to  the  Mdutores^  to  determine  in  their  county 
court,  as  the  course  then  was,  according  to  the  Sason 
estaMiAment;  and  the  ke^ixtorei  gave  their  opmion  of  the 
matter.  Bui;  OdOf  bishop,  of  Be^etiXy  who  presided,  at  the 
hearing  of  the  cause,  stot  satisfied  widi.  their  determkia:* 
tion,  dimctedi  th4il  if  they  were  still  confident  that  diey 
sp#e  truth,  md  persisted  in  the  same,  opinion,  ihey 
should  cbuse  twehe  from  among  theauehreSi  who  should 
cqnfirm  it  upoti  their  oaths  (k).  It  seems  m  if  the  hkhop 
h^d  h^re  takea  a  step  which  was  not  in  the. usual  way  of 
proceediog,  but  which  he  ventured  upon  in  conformity 
with  the  practice  of  his  own  country ;  the  general  law 
of  England  being,  that  a  judicial  enquiry  concerning  a  fact 
should  be  collected  per  omnes  contitath  ffobas  homines. 

(o)  Hick.  Thei.  Diss.  Epist,  3?^  39, 4a  W  Text.  Roft  apud 

Hickes,utsup. 
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TTnis  it  appears,  that  in  a  cause  where  -this  same  Odo  was 
one  pttly,  and  archbbhop  Lanfrat  tb6  other,  the  king 
directed  TOTDM  eomitatvm  coimdert\  ^at  all  men  of  the 
county,  aB  well  Freifch  asEngKsb,  (partfcptarly  the  latter) 
that  were  learned  in  the  law  and  custom  of  the  realm^ 
diould  beconvened:  upon  which  they  all  met  at  PinendenOy 
and  ti»ere  it  waid determined  ab  omnibus  Utis  prabis,tinA 
agreed  aitd  adjudged  d  toto  comitaiu.  In  the  reign  of  Wil- 
liam 1[^i«i,  in  a  ceiase  between  fh6  monastery  of  Croyland 
mid  Evan  T^lbmSf  in  the  county  court,  'there  is  no  men- 
loon  of  a  jury ;  sind  so  late  as  the  reign  of  Stephen ^  in  a 
-cause  belpi/reen  the'^monks  of  Christ-Churdi,  Cantertmry, 
and  Retduiph  Picot,  it appears  from  fheacts  of  the  court(^), 
that  itwasdeteniiiuedj9er/t<(!2tr(^«mTOTius  COMITATES  (6]k 

'  This  trial  by  an  indefinite  number  of  secMares  or  suitors 
df  court  continued  for  many  yfears  aft^  the  Conquest: 
Aese  are  the  persons  ineant  by  the  terms  pares  curitBy  and 
judicium  parium,  so  often  found  in  writings  <^  this  period. 
Successive  attempts  gradually  inllroduced  jurors  to  the  ex- 
clusion of  Ae  seotatares\  and  a 'variety  of  practice,  no 
doubt,  preirailed  till  the  Norman  law  was  thoroughly  esta- 
bfiehed  (c).  It  was  not  till  the  rciign  of  Jl-cnry  IL  that  the 
trial  hy  jurors  became  general ;  and  by  that  time,  the 
icing's  itiqeraiit  courts,  in  which  eberewnere  no  pares  cnriiZy 
had  attracted  so  many  of  the  coan^y  causes,  -that  &e  sec-- 
tutor es  were  rarely  called  into  action  {4). 

The  sudden  progress  theft  mad^  in  bringing  Qf  trial  by  the 
this  trial  into  common  use,  mast  be  atlributed  ^ssiae. 
to  the  la\i^ enacted  by  that  king.  As  this  law  has  not  colne 
diawn  to  ms^  we  aie  ignorant  at  wliat  part  of  his  reign  it  was 
passed,  and  what  was  the  precipe  ^extent  of  its  regulation : 
we  can  only  collect  such  intimation  as  is  given  us  by  co- 

(a)  Bib.  Cott.  Fauf tina,  A.  3.  11.  31.     {h)  HickcsThcs.  Diss.  Ep.  r^6. 

(<)  The  fiHiowiitg  law  of  H«nry  I.  seeqos  tabe  in  support  of  thejoieleMt 
usa^.  tJnusquis^ \  perparkssuos  judicandus  est^  et^ ejusdem  pfwincij^ 5 ^ 
PS  R  E^«  I N A  verojvitkia  modis  omniku  subtnovemus.     Leg.  31, 

{^)  Peraons  of  a  mw  cha'raQter « oiKler  Uie  f^mt  of  tf^tftaj^afi^l  .Mti^lxn^t 
in  a  jsubsequent  period,  made  a  necessary  part  of  most  actions  brought  in 
the  kind's  courts,  Jb  will  be  se^  hereafter. 
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temporary  authorities,  the  chief  of  which  is  Glaaville,  who 
makes  frequent  allusion  to  it.  It  is  called  by  him  iusisa,  as 
all  laws  then  were,  and  regalis  constitutio ;  at  other  times, 
regale  quoddam  ben^ium,  dementia  principis  de  concilio 
procerumpopulis  induUum.  It  seems  as  if  this  law  ordained^ 
that  all  questions  of  amin  of  land  should  be  tried  bya  recog- 
nition of  twelve  good  and  lawful  m6n,  sworn  tp  speak  the 
truth ;  and  also  that  in  questions  of  right  to  land,  the  tenant 
might  elect  to  have  the  matter  tried  by  twelve  good  and 
lawful  knights  instead  of  the  duel.  It  appears  that  some ' 
incidental  points  in  a  cause,  that  were  neither  questions  of 
mere  rights  nor  of  9eisin  of  land,  were  tried  by  a  recogni-  ' 
don  of  twelve  men;  and  we,find  that  in  all  these  cases,  the 
proceeding  was  called  per  {tssisam,  sind  per  recognitionem; 
and  the  persons  composing  it  were  called  juratore8,juratif 
recognitores  assisa;  and  collectively  assisa,  and  recognitio: 
only  the  twelve  jurors  in  questions  of  right  were  distinguish- 
ed with  the  appellation  of  magna  assisa ;  probably  because 
they  were  .knightSy  and  were  brought  together  also  with 
more  ceremony,  being  not  summoned  immediately  by  the 
sheriff,  as  the  others  were,  but  elected  by  four  knight», 
who  for  that  purpose  had  been  before  summoned  by  the 
sheriff.  We  are  also  told,  that  the  law  by  which  these  pro- 
ceedings were  directed,  had  ordained  a  very  heavy  penalty 
on  jurors  who  were  convicted  of  having  sworn  falsely  in 
any  of  th€  above  instances  (a). 

Thus  far  of  one  species  of  this  trial  by  twelve  men,  which 
was  called a5ma.  It  likewise  appears,  that  the  oath  of  twelve 
jurors  was  resorted  to  in  other  instances  than  those  pro- 
vided for  by  this  famous  law  of  Henry  II.  and  then  this  pro- 
ceeding was  said  to  he  per  jurat  am  patria^  or  vicineti,per 
inquisitionem^  per  juramentum  legalium  hominum.  This 
proceeding  by  jury  was  no  other  than  that  which  we  before 
mentioned  to  have  gained  ground  by  usage  and  custom. 
This  was  sometimes  used  in  questions  of  property;  but,  it 
should  seem,  more  frequently  in  matters  of  a  criminal  nature, 
(«)  Glwi,  lib.  13.  c.  I,  lib.  2.  c,  7.  JSr, 
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The  earliest  mention  of  a  trial  by  jury^  that  bears  a  near 
resemblance  to  that  ifvhich  this  proceeding  became  in 
after-times,  is  in  the  Constitutions  of  Clarendon  before 
spoken  of.  It  is  there  directed,  that,  should  nobody  Ap- 
pear to  accuse  an  offender  befor&the  archdeacon,  then  the 
sheriff,  at  the  request  of  the  bishop,  faciei  jurare  duddecim 
legales  homines  de  vicmeto,  seu  de  villd,  quid  inde  verita- 
tern  secundum  conscientiam  suam  manifestabunt  (a).  The 
first  notice  of  any  recognition,  or  assise,  is  likewise  in  these 
-  .Constitutions ;  >vhere  it  is  directed,  that,  jshould  a  question 
arise,  whether  land  was  lay  or  ecclesiastical  property,  re- 
cogmtione  duodecim  legalium'hominum  per  capitalisjus- 
titia  considerationem  terminabitur,  utrum,  S^c.(b);  this 
was  A.  D.  1  lfi4.  Again,  in  the  statute  of  Northampton, 
A.  D.  1 176,  (which  is  said  to  be  a  republication  of  some 
statutes  made  at  Clarendon,  perhaps  at  the  same  time  the 
before-mentioned  provisions  were  made  about  ecclesia,8ti- 
cal  matters)  the  justices  are  directed,  in  case  a  lord  should 
deny  to  the  heir  the  seisin  of  his  deceased  ancestor, /ac«- 
ant  inde  fieri  recognitianem  per  duodecim  legales  homines, 
qjualem  seisinam  defunct  us  inde  kabuit  ^ie  quafuitvivus 
et  mortuus;  and  dlsofaciant  fieri  recognitionemde  dissei-^ 
sinisfactis  super  assisam,  tempore  quo  the  king  came  into 
England,  after. the  peace  made  betwe^i  him  and  his  son. 
We  see  here,  very  plainly  described,  three  of  the  assises 
of  which  so  much  will  be  said  hereafter;  the  assisa  utrum 
fmdum  sit  laicum  an  ecclesiasticum;  the  assisa  mortis  an- 
tecessqris ;  and  the  assisa  nova  disseisina.  Again,  in  the 
statute  of  Northampton  there  is  mention  of  a  person  rec-^ 
tatus  de  murdro  per  sacramentum  duodecim  militum  de 
hmidredo,  and  per  sacramentum  duodecim  liberorum  lega- 
Hum  hominum. 

Thus  have  we  endeavoured  to  trace  the  origin  and  his- 
tory of  the  trial  by  twelve  men  sworn  to  speak  the  truth, 
down  to  the  time  of  Glanville :  a  further  account  of  it  we 

{«)  Ch.  6.  ib)  Ch.5. 
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ahall  defer,  till  we  come- to  speak  more  vaina^y  of  the 
proceedings  of  courts  at  diis  time. 

Another  novelty  introduced  by  ^  Nor- 
mans, was  the  practice  of  nnakbg  deeds  with 
seals  of  wax  and  odier  ceremoiiies(a).  The  ymetj  of  deeds 
which  90on  after  the -Conquest  we;re  brought  into  use,  and 
die  divers  ways  in  which  they  were  applied  for  the  pur- 
pose of  transferring,  modifying,  or  confirming  rights,  de>- 
$erve  a  very  particular  notice. 

Deeds  or  writings,  from  the  time  of  the  Conquest, 
were  sometimes  called  ekirographa,  but  more  generaHy 
ckarta :  the  latter  became  a  term  of  more  common  use, 
and  so  continued  for  many  years;  the  former  rather  deno^- 
ed  a  species  of  the  chart^j  as  will  be  seen  presently.  Char- 
ters were  executed  with  various  circumstances  of  solem- 
nity, which  it  will  be  necessary  to  consider:  thes^  were 
the  seal,  indenting,  date,  attestation,  and  direction,  or  com** 
pellation. 

Charters  were  sometimes  brought  into  court;  either 
the  king's,  or  the  county,  hundred,  or  other  court,  or  into 
any  numerous  assembly ;  and  there  the  act  of  making,  or 
acknowledging  and  perfecting  the  charter  was  performed. 
This  accounts  for  the  number  of  witnesses  often  found  to 
old  charters,  with  die  very  common  addition  of  mm  fnulris 
aliis.  When  charters  were  not  executed  in  this  public 
manner,  they  were  usually  attested  by  men  of  character  and 
consequence:  in  the  country,  by  gentlemen  and  clergy- 
men ;  in  cities  and  towQs,  by  the  mayor,  bailiff,  or  some 
Other  civil  officer  (6). 

The  Anglo-Saxon  practice  of  affixing  the  cross  still  con*" 
tinned;  yet  was  not  so  frequent  as  before; *but  gave  vray 
to  a  method  which  more  commonly  obtained  after  the* 
Conquest,  namely,  that  of  affixing  a  seal  of  wax.  Seals  of 
wax  were  of  various  colours.  They  were  commoidj 
rotmd  t>r -oval,  and  were  fixed  to  a  label  of  parchment^  or 

(a)  Wilk.  J>eg.  S».  S89.  {h)  Mid*  j^orio:  Diai.  96. 
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to  a  «ilk  ^ring  fastened  to  ttie  fold  at  the  bottom  of  (he 
charter^  or  to  a  slip  of  the  parchment  cut  from  the  bottoni 
of  the  deed,  and  made  pendulous.  Besides  the  principal 
seal  there  was  sometimes  *a  counter-seal,  being  the  pri- 
vate sefd  of  the  party.  If  a  tnan  had  not  hi«  own  seal,  or 
if  his  own  seal  was  not  wdl  known,  he  M'oaM  use  that  of 
another ;  and  sometimejs^  for  better  security,  he  would  use 
both  his  own  and  that  of  Some  other  better  known. 

The  original  method  of  indenting  was  this.  If  a  writ- 
ing cchdsjsted  of  two  paits,  the  whole  tenor  of  it  was  writ* 
ten  twice  upon  the  sattie  piece  of  parchnrent ;  and,  be- 
tween the  contents  of  each  part,  the' word  chirogtapkum 
was  written  in  capital  letters,  and  afterwards  was  cut 
Arough  in  the  midst -of  those  lett^ers ;  «oi!hat,  wh^  the  two 
parts  were  sieparated,  one  would  exhibit  one  half  of  the  ca« 
pitri  letters,  and  one  the  other ;  and  whdn  joined,  the  word 
Mfimld  appear  entire.  Such  a  charter  was  called -trAfrogra- 
phum.  About  the  reigns  of  Richard  and  John^  another 
fashion  of  cuttii^  the  word  chirographum  came  into  use ; 
k  was  then  sometimes  done  indent^se,  with  an  acttte  or 
sharp  incision,  instar  de7ttiimi{a)\  and  irom  the&Ce  such 
deeds  were  -called  indentura. 

Charters  were  sometimes  dated,  and  very  commonly 
they  had 'DO  date  at  all ;  but  as  th^y  were  always  executed 
in  the  presence  of  somebody,  and  often  in  the  presence  of 
maiiyy  the  names  of  the  \Htnesaeis  were  inserted,  and  con* 
stitirted  a  particular  clause,  called  his  testibus.  The  names 
of  the  witnesses  were  written  by  the  clerk  who  drew  the 
deed^  and  not  by  the  witnesses  themselves,  who  very  often 
could  not  write.  It  seemfs,  that  wives  were  sometimcfs 
witnesses  to  de^ds  made  by  their  husbands;  monks  and 
other  )religiau8  persons  to  deeds  made  by  their  own  houses ; 
ev^n  the  king  is  found  as  witniess  to  the  charters  of  private  ' 
m^  (ft) ;  and  in  the  time  of  Richard  and  John,  it  came  in 

id)  UtA.  fma,  t)iss,  14.  99,  3$.  ^  (&)  Ibid.  31, 
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practice  for  him  to  attest  his  own  charters  himself  in  the 
words  test^  meipso  («). 

Charters  were  usually  conceived  in  the  stile  of  a  letter^ 
and,  at  the  beginning,  they  had  k  sort  of  direction,  or  com- 
pellation.  These  were  various.  In  royal  charters,  it  was 
sometimes,  omnibus  homini^us  suis  Francis  Sf  Anglis:  in 
private  ones,  sometimes,  omnibus  sancta  ecclesiie  Jiliis ; 
but  more  commonly,  sciant  prasentes  etfuturi,  or  omni- 
bus ad  quos  prasetdes  litera,  &c. 

Thus  fair  of  the  circumstances  and  solemnities  attending 
the  execution  of  charters.  Let  us  now  consider  the  dif- 
ferent kinds  of  them;  and  it  will  be  found,  that  as  they 
were  called  chirographa,  or  indentur^y  from  dieir  parti- 
cular fashion,  so  they  received  other  appellations  expres- 
sive of  their  effect  and  design.  A  charter  was  sometimes 
called  conventio,  Concordia^  finalis  concordiuy  ^pd^nalia 
conventio.  There  were  bIso  feoffments,  demises  for  life  and 
for  years,  exchanges,  mortgages,  partitibns,  releases,  and 
confirmations  (fi). 

Conventio  and  concordia  had  both  the  same  meaning, 
and  signified  some  agreement,  according  to  which  one  of 
the  parties  conveyed  or  confirmed  to  the  other  any  lands, 
or  other  rights. 

Of  all  charters  the  most  considerable  was  ai 
'feoffment.  After  die  time  of  the  Conquest, 
whenever  land  was  to  be  passed  in  fee,  it  was  generally 
done  by  feoffinent  and  delivery  or  livery  of  seisin  (c).  This 
might  be  without  deed ;  but  the  gift  was  usually  put  into 
writing,  and  such  instrument  was  called  chartafeoffametUi. 
A,  feoffment  originally  meant  the  grant  of  ^  feud  ox  fee; 
that  is,  a  barony  or  knight's  fee,  for  which  certain  services 
were  due  from  the  feoffee  to  the  feoffor  :  this  was  the  pro- 
per sense  of  the  word :  but  by  custom,  it  came  afterwards 
to  signify  also  a  grant  of  a  free  inheritance  to  a  man  and  ms 

(a>M«id.  Fonn.  Pits.  32.       lb)  lUid.  3.       (c)  Wilk.  Ug.  Snx.  289. 
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heiri),  referring  rather  to  the  perpetuity  of  estate  than  to 
the  feudal  ten^ure.  The  words  of  donation  were  generally, 
dedisse,  cancessisse,  corifirmasse,  or  dondsse,  some  one  or 
other  of  them.  It  was  very  late;  and  not  till  the  reign  of 
Richard  II.  that  the  specific  termfeqffavi  was  used.  These 
feoffments  were  made  pro  homagio  et  servitio,  to  hold  of 
the  feoffor  and  his  heirs,  or  of  the  chief  lord. 

At  this  early  period  feoffments  were  very  unsettled  in 
f>oint  of  form ;  they  had  not  the  several  parts  which,  in 
after-tiij^es,  they  were  expected  regularly  to  contain.  The 
words  of  limitation,  to  convey  a  fee,  whether  absolute  or 
conditional,  were  divers.  A  limitation  of  the  former  was 
sometimes  worded  thus :  to  the  feoffee  et  suis;  or  juis  post 
ipsum,jure  hiereditario  perpetue  possidendum ;  or  $ibi  et 
karedibus  mis  vel  assignatis :  of  the  latter  thus ;  sibi  et 
h^redibus  procedentibus  expf^edictd:  Richardo  et  uxori 
su^  et  haredibus  suis,  qui  de  eadem  veniunt:  sibi  et  htert' 
^  dibusj  qui  de  illo  exibunt :  from  which  divers  ways  of  limit- 
ing  estates  (and  numberless  other  ways  might  be  prodac* 
ed)  it  must  be  concluded,  that  no  specific  form  had  been 
agreed  on  as  necessarily  requisite  to  express  a  specific 
estate ;  but  the  intention  of  die  grantor  was  collected,  as 
well  as  could  be,  from  the  terms  in  which  he  had  chosen 
to  convey  his  meaning  {a). 

It  appears,. tliat  a  charter  of  feoffment  was  sometimes 
made  by  a  feme  covert,  though  generally 'with  the  consent 
.of  the  husband;  and  a  husband  sometimes  made  a  feoff- 
ment to  his  wife.  A  feoffment  was  sometimes  expressed 
to  be  made  with  the  assent  of  the  feoffoVs  wife  (6) ;  or  of 
such  a  one,  heir  (c)  of  the  feoffor ;  or  of  more  than  one, 
heirs  of  the  feoffor  {d) ;  though  in  such  cases,  the  charter 
appear^  to  be  sealed  only  by  the  feoffor.  By  the  assent 
of  the  wife,  probably,  her  claim  of  dower  was  in  those  day« 
held  to  be  barred;  and  indeed,  whei^  such  feoffment  was 
made  publicly  in  court,  it  had  the  notoriety  of  a  fine;  and 

(a)Wilk.L^.SM.tf.  (i)  Mad.  Torm.  148.  (c)lbid.31«. 

(d)  Ibid.  319. 
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miglyt  consistently  enough  Willi  modern  nbtions,  be  allow- 
ed the  efficacy  since  attributed  to  fines  in  the  like  eases* 
The  assent  of  the  heirs  was,  probably,  where  the  Imid  had 
.  descended  from  the  ancestor  of  the  feoffor ;  or  whereby 
usage  it  retained  the  property  of  boebmd^  not  to  be  aliened 
txtru  eognafionem,  wi&out  the  consent  of  the  heir,  where 
such  restriction  had  been  impoi^d  by  the  original  landboc. 
A  cianse  of  warranty  was  always  inserted ;  which  some- 
lime^,  too,  had  the  additional  sanction  of  an  oath.     The 
import  t>f  this  wm*anty  was,  that  should. the  feoffee  be 
ei^fcted  of  the  liinds  given,  the  feoffor  should  recompense 
him  with  others  of  equal  value  («). 

A  charter  of  fedffment  was  ifot  a  complete  transfer  of 
the  inherit^ance^  unless  followed  by  livery  of  seisin.  ITiis 
Was  done  in  varidus  ways;  ssperfueteiHyper  bacuiumyper 
haspam^per  anrmlum,  ^ndhy  ether  symbols,  either  peeu* 
iiarly  significatit  in  themselves,  or  acccmimodated  by  use, 
or  designation  of  the  parties,  to  d^iote  a  transmutation  of 
p^ses^on  from  the  feoffor  to  the  feofiee. 

This  "^as  theiiature  of  a  feoffment  f^kh  livery  of  seisin^ 
as  practised  in  diese  early  times.  It  Wa»  the  usual  and  most 
Solemn  way  of  passing  iidieritances  in  land  j  but  yet  was 
not  of  so  great  authority  as  aj^n^,  whidh  bad  the  additional 
sanction  of  a  record  to  preserve  the  memory  of  it. 

Hie  antiquity  ofjfmes  htts  been  spoken  of  by 
many  Writers.  9attte  have  gone  so  fer  as  to 
assert  'their  existence  imd  use  in  the  time  of  the  Sax(ms(A). 
fettt  vtpon  a  Strict  eniquiry,  it  is  said,  diere  are  no^wcs,  pro- 
perty so  called, 'before  the  Conquest,  though  they  ate  fre- 
quently met  with  (c)  soon  aftei*  that  period  {«/)• 

We  ^hafl  now  consider  the  mannerin  whtdh  £nes  hate 
been  treated,  or/.as  it  is  now  calkd,  ktiieil.  The  aeeouql 
of  fines  given  by  Ghmville  does  not.eimUefcis  to'&c  any 

Id)  Mad.  torm.  7.        (J)  Wewd.  3S0.         (O'Wia.  FoUn.IWw.  ibW* 

(4  Itie  or%in  of  flneg  is  tery  f&liy  ooiUBidtMd  by  Mr.  0Mli8^  tti  hifs 

valuable  Essay  on  Fines,  who  thinks^  and  with  great  shew  of  reason,  that 

fines  wefe  contrived  in  imitaticm M a  similar  judicial  tralisao4$OD  iaHie 

eiTil  law.    Cruise's  Fines,  p.  $. 
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precise  idea  of  the  method  of  traosactiag  them. ,  It  only 
aj[>pears  from  him^  that  this  proceeding  was  a  final  coor 
cord  made  hy  licence  of  the  king^  or  im  justices  (a),  is 
the  kill's  court  But  th^  nature  of  a  fine  mj  he  better 
collected  from  t)ie  more  simple  mup^er  in  which  it  was 
originally  conducted. 

The  parties  haiirii^  come  to  an  agreement  concerning 
the  matters  in  dispiite,  and  having  therevpon  mutually 
sealed  a  chir(fgraphum,  contaipiiig  the  t^m^  of  their  agre<^ 
ment,  used  to  come  intp  the  king's  CQiirt  in  pjerson,  or  by 
attorney,  and' there  acknowledge  the  concord  before  th/e 
'  justices  r  it  was  thereuppuj  after  payment  of  afine^  eiw 
rolled  immediately,  and  a  coun^rpaft  d^iivei^d  to  ^nch 
of  the  parties  (&).  This  was  the  most  aficieot  wi^  of  pasA** 
ing  a  fine.  In  course  of  ti«^  fines  oime  to  be  passed 
with  a  chirogmpbumf  upon  a  phmtu^  cojmmenced  by 
original  writ,  as  in  a  writ  of  coyenant;,  wurpantia  charts 
or  other  writ.  When  the  mutual  sefding.  ^f  a  chi^qff'a*' 
phum  was.  entirely  disused,  there  atill  remained  a  £00^ 
step  of  this  ancient  practice;  for  there  continues  to  thid 
day  in  every  fine  a  chirograph,  as  it  is  called,  which  is  re? 
puted  as  essenttal}y  necessary  to  evidence  that  a  fine  h^ 
been  levied. 

The  design,  of  ^n^  conca^^du  seeii^  to  h^ve  beeoaih 
cieqtly  as  various  a^  the  matters  of  lijtigation  or  agreement 
ainong  men.  By  fiaies  were  inade  grants  of  laiiid  in  fee,  re- 
leases,  escch^ges,  partitions,  or  any  convention  rela](a;^g  tq 
l^nd,  or  other  rights :  in  a  wordy  every  thing  might  b^  trans^ 
acted  by  fine  which  ipigbt  be  done  b^  chirographfm{c)^. 

Thus  far  of  the.tii^  great  x^onveyogaq^  ia  pr^^ptjpe^foy: 

transferring,  estates  of  inheritance,  nsiv^tly,  f^q^j^mU  ^^ 

^nes.    The  manner  ip.  which  estates  .for  life  or  for  yeai^s. 

(since  cabled  demises)  were  madei  was.  in  the  way  of  conr 

irentiqn  or  cp  venant  (d)* 

Two  other  species  of  conyieyaacedl;i«A  usf4  were  cojjj^* 

(«)  Ub^S.  c.  U         [b)  Mad.  Foim.  Diw.,14.         (c)  Ibid.  16, 17. 
(d)  IbW,  9^ 
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matiohs  and  releases.  In  those  unsettled  times^  when  feof- 
fees were  frequently  disseised  upon  some  suggestion  of 
dormant  claims,  charters  of  confirmation  were  in  great 
request.  Many  confirmations  used  to  be  made  by  the  feof- 
for to  the'  feoffee,  or  to  his  heirs  or  successors.  Tenants 
in  those  times  hardly  thought  themselves  safe  against  great 
lords  who  were  their  feoffors,  unless  they  had  repeated 
confirmations  from  them  or  their  heirs.  Releases  were  as 
necessary  from  hostile  claimants,  as  confirmations  from 
feoffors.  The  words  of  confirmation  were  dediy  concessi, 
or  confirmavi ;  and  such  deeds  are  distinguishable  from 
original  feoffinents,  only  by  some  expressions  referring  to 
a  former  feoffment.  Rekases  are  known  by  the  words 
quietutn  clamavi,  remisi,  relaxaviy  and  the  like. 

Duriiig  the  time  which  had  elapsed  since  the  Conquest^ 
the  Norman  law  had  sufficient  opportunity  to  mix  vrith  all 
parts  of  our  Saxon  customs.  This  ch^tige  was  not  con- 
fined to  the  articleof  tenures,  duel,  juries,  and  conveyances. 
The  manner  in  which  justice  was  administered  makes  a 
distinguished  part'of  the  new  jurisprudence.  In  the  Saxon  ' 
times,  all  suits  were  commenced  by  the  simple  act  of  the 
plaintiff  lodging  his  complaint  with  the  officer  of  the  court 
where  the  cause  was  to  be  heard ;  and  this  still  continued, 
in  the  county  and  other  inferior  courts  of  the  old  consti- 

-,.    .,      tution.     But  when  it  had  become  usual  to  re- 

Of  writs. 

move  suits  out  of  these  inferior  courts,  or  of 
beginning  them  more  frequently  in  the  king*s  court;  it 
became  necessary  to  agree  upon  some  settled  forms  of 
precepts  applicajble  to  the  purpose  of  compelling  defend- 
ants to  answer  the  charge  alleged  by  plfdntiffs.  Such  a 
precept  was  called  breve ;  probably,  because  it  contained 
hri^y  an  intimation  of  the  cause  of  complaint.  It  was 
directed  to  the  sheriff  of  the  county  where  the  defendant 
lived,  commanding  that  he  should  summon  the  party  to 
appear  in  some  particular  court  of  the  king,  there  to  an- 
swer the  plaintiff' » demand,  or  to  do  some  other  thing 
tending  to  satisfy  the  ends  of  justice. 
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The  necessity  of  such  brevia  was  very  obvious;  for. 
though,  while  most  suits  were  transacted  in  the  coun^ 
court,  it  was  sufficient  to  enter  a  plaint  with  the  officer  of 
the  court ;  and  the  process  issuing  tbereupon  being  to  be 
executed  by  the  sherifT,  who  was  present,  or  supposed  to 
be  present,  in  court  as  judge,  was  not  likely  to  be  ex- 
tremely illegal  or  irregular,  even  when  warranted  perhaps 
by  nothing  more  authentic  than  verbal  directions;  yet, 
when  suits  were  commenced  in  the  kill's  court,  s^t  a  great 
distance  from  the  habitation  of  the  parties,  and  process 
was  to  issue  to  him  merely  as  an  officer,  who  knew  no« 
thing  more  of  the  matter  than  what  the  precept  explained, 
it  was  necessary  that  something  more  particular  should 
be  exhibited  to  him ;  and  therefore,  that  the  precept 
should  be  written.  Hence  perhaps  it  is,  that  the  breve 
was  called  al^  a  writ  (a). 

,  These  writs  were  of  different  kinds^  and  received  dif-« 
fent  appellations,  according  to  the  object  or  occasion  of 
them.  The  distinction  between  writs  furnished  a  source 
.of  curious  learning,  which  led  to  many  of  the  refinements 
afterwards  introduced  into  the  law.  The  assigning  of  a 
writ  of  a  particular  frame  and  scope  to  each  particular 
cause  of  action;  the  appropriating  process  of  one  kitid  to 
one  action,  and  of  a  different  kind  to  another ;  these  and 
the  like  distinctions  rendered  proceedings  very  nice  and 
.  complex,  and  made  the  conduct  of  an  action  a  matter  of 
considerable  difficulty.  ^ 

»     The  cultivation  of  this  kind  of  learning  was  ^^ 

J  -  1     .  n    ^  ,  Of  records. 

encouraged  by  a  regulation  of  the  new  law^ 

which  was  designed  for  the  more  useful  purpose  of  pre- 
serving the  judgments  and  opinions  of  judges  for  the  in- 
struction of  succeeding  ages :  this  was.  the  practice  of  en- 
tering  proceedings  of  courts  upon  a  roll  of  parchment, 
which  was  then  called  a  record. 

The  practiceof  registeringuponra^tt/i^orrolls  of  parcb- 
9)ent,  was  entirely  Norman ;  nor  did  it  obtain  to  any  peat 

(«)  We  have  before  s^en  that  deed^^  among  the  Saxons,  irere  called 
GewriU,  Vid.  ant.  p,  ID. 
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extent  till  long  after  tte  Conquest.  Among  the  Siaons,  the 
Bianner  of  registering  was  bjr  writing  on  both  sides  of  the 
leaf;  and  this  was  either  in  some  evat^elisterium,  or  other 
monastic  booky£belonging  to  a  religions  house.  It  was  thus, 
that  the  memory,  not  only  of  pleas  in  courts,  but  of  pur-» 
chasesof  land,  testaments,  and  of  other  public  acts,Vas  pre* 
served*  This  practice,  like  other  Saxon  usages^  continued 
loi^  after  the  mvaaioB  of  William.  We  find  that  Domesr 
dfty,  them^st  important  record  of  the  Exchequer  in  those 
times,  consists  of  two  large  books.  But  in  the  time  of 
Henry  L  we  find  rotuli  annates  in  the  Exchequer  for  re^ 
oordkig.  articles  of  charge  and  discharge,  aufl  other  matterr 
of  aocompt  relating  to  the  kix^s  revenue.  It  is  conjee* 
lured  that  the  making  inrolment  of  judicial  matters  in  the^ 
curia  regis  was  posterior  i|i  point  of  timc^  to  the  same 
practice  in  matters  of  revenue ;  and  was  dictated  by  the 
experience  of  its  utility  in  that  important  department  (a). 
This  innovation  gave  rise  to  the  ifistinction  between  courts  ^ 
^record,  and  courts  not  of  record. 

A  record  begun  with  the  entry  of  this  wiginal  writ;  re* 
hearsed  tho  statement  jof  the  demand,  the  answer  or  pka, 
th«  JHdgo^ent  of  the  court,  and  execution  awarded.  Thus 
a  record  contained  a  9hort  history  oj  an  action  through  all  . 
ilt  stages.  When  proceedings  were  entered  in  this  solemn 
'manner,  and  submitted  to  the  criticism  and  exception  of 
the  adverse  party,  it  became  very  material  to  each  that  hit 
part  of  the  record^should  be  drawn  with  all  accuracy  and 
precision.  When  this  attention  was  observed  in  complet-,* 
ing  a  record;  it  became  a  very  authoitic  guide  in  similar 
cases.  Records  were- in  high  estimation;  and,  as  they 
continued  the  memorials  of  judicial  opinionsy  tended  to  fix 
th^  r^lej^  aiid.i^QCtrines  of  our  law  upon  the  firm  baeis  of 
pfjeci^ent/and  authority.  ^ 

^  Such  were  the  more  conapfouous  parls^  of  thejuridical 
ayi^«ia»  int|-Dduee4  by  the  Normans,  and  such  wafe  the 
csImm^^  they,  uaderwei^  during  the  period  -that  elapsed 
before  th^  caiot  the  reiga  of  king  John,      - 

(a)  See  Ayloffe'a  Ancient  Charters,  Introd. 
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X}f  VUlainS'-^Dbwer- — Alienation-^**  Nemo  potest  essi 
Hares  et  Dominus'^-^Of  Deicent-^Of  TeBtamenh-^ 
Of  Wardship — ^Marriage--^Of  Bdstardy-^Usurers-^ 
OfEscheat-^Maritagium — 'Homage — Rilief—Jids--^ 
Administration  of' Justice — A  Writ  of  Right-^EsSoim 
■• — Of  Summons — Of  Attachment — Counting  upon  thi 
Writ— The  Dnet-^The Assise^VoutMng  to  Warranty 
— Writ  of  Right  of  AdfvmosOn — Of  Prohibition  to  the 
Ecclesiastical  Court — The  Writ  de  Nativis — Writ  of 
Sight  of  Dower — Dower  tinde  NihiL 

1 N  the  fortner  chapter  it  was  endeavoured  to  trace  the 
history  of  the  principal  changes  made  in  the  law  froth  the 
'  time  of  ^William  the  Conqueror  down  to  tiie  reign  of  king 
John  ;  biit  the  object  of  this  work  being  to  give  a  correct 
idea  of  the  origin  and  progress  of  our  whole  judicial  polity> 
something  more  satisfactory  \vill  be  expected  than  the 
foregoing  deduction.  It  will  be  required  to  state  fully, 
and  at  length;  whatwai^  the  condition  of  persons  and 
property;  how  justice,  both  civil  and  criminal,  was  ad- 
ministered ;  with  the  process,  proceeding,  and  judgments 
of  courts;  in  short,  to  give  a  kiud  of  treatise  of  the  old 
jari)sprudence,  with  a  precision^  and  from  an  authority, 
that  will  a^once  in^tfuct  the  Curibus,4ind  have  weight  with 
the  learned;  '  Wheri^his  4s  done,  it  will  be  a  £6undation 
on  which  the-superstrudture^of  our  juridical  history  may  be 
raised  ividi  consisteticeV  ^very  modfficatioii^  and  addition, 
being  pursued  in  the  orderin- which  it  sirose,  the  connexion 
alad  dependence  of  the  several-  parts  will  be  viewed  in  a  new 
light ;  and  the  reason  and  grounds  of  the  law  be  inv«sti« 
VOL,  I.  '         H 
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gated  and  explained  more  naturally^  and,  it  is  trusted,  widi 
more  success  than  in  any  discourse,  or  desultory  comment 
upon  our  ancient  statutes,  bowe?er  copious  and  learned. 

In  order  to  lay  this  foundatic^  of  the  subsequent  History, 
it  aeemSj  that  some  point  of  time  during  the  period  hef- 
tween  the  Conquest  and  the  reign  of  king  John  should  be 
chosen,  and  that  the  contemporary  law  of  that  time,  iu  all  itf 
branches,  should  be  stated  with  precision  and  miniitaiiess. 
-The  laws  of  Edward  the  Gpnfessor,  considered,  accof<Ung 
to  the  present  opinion,  as  a  performance  of  some  writer  in 
die  rei^n  of  William  Rufus,^  and  the  laws.of  Henry  I,  are 
Ike  earliest  documents  that  could  at  all  be  viewed  with  any 
hopes  of  information  of  this  kind ;  but  these  throw  so 
little  light  on  the  Norman  jurisprudence,  that  they  furnished 
small  assistance,  even  in  thebistorical  sketch  contained  in  the 
preceding  chapter.  The  new  jurisprudence  seeuiS  not  to 
have  been  thoroughly  established,  or  at  kast  tolerably  ex- 
plained, till  the  reign  of  Henry  JL  wben  we  meet  wi^ 
the  treatise  of  Glanville.  The  method,  scope,  and  extent 
of  this  veneivble-book  mark  the  reign  of  Henry  11.  as  the 
most  favourable  period  for  our  purpose*  As^  therefore,  it 
maybe  collected  with  considerable  accuracy  from  that  au- 
thor, what  the  law  was  towards  tb^  epd  of  the  reign  of 
H^pfy  II.  we  ^ally  with  his  aid,  take  a  complete  view  of 
it;  and,  having  done  that,  we  ^hall  proceed  with.iiiofcs  , 
confidence  to  consider  the  subsequent  changes. made. bj^ 
parliament  and  by  courts  in  tlie  reigns  of  Henry  III.  EcU 
ward  I  imd  his  ^^uccessprs,  as  to  an  enquiry  that  inay  b|^ 
follow^  ^Kitb  ease,,  instructioi^  and  delight  This  accoi|nt 
of  our  laws  at  the  close  of  H^nry  Il/s  reign  will  be  divid^ 
into  the  rights  of  persoiis,  the  rigl^  of  things,  a|id  the  pro* 
ceedinga  of  courts.     We  shall  begin  with  the. first,  [ 

The  people,  (m  among  the  Saxons,  were  divided  intjc^ 
freemen  and  alai^;  t)ioi|g)i  tha  latter  asfiimed  un4er  f^ 
Norman  polity  a^  new  appellaticm,  and  were  called  villani^ 
or  villains. 
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Of  villains,  those  were  called  nativi  who  were  such  i 
natimtate;  as  when  one  was  descended  from  a  father  and 
inother  who  were  both  villains^  nativitait.  If  a  freeman 
married  a  woman  who  was  born  a  villain,  and  so  held  an 
estate  in  villenage,  in  h^r  right,  as  long  as  he  was  bound 
to  the  villain  services  due  on  account  of  such  ^  ^m^jn, 
tenure,  he  lost,  ipso  facto^  his  lex  terra,  as  a 
villain  h  naiivitate.  .  If  children  were  bom  from  a  father 
who  was  ne^ivus  to  one  lord,  and  a  mother  who  was  nativa 
to  another  lord,  such  children  were  to  be  divided  propor* 
tionably  between  the  two  lords  (a). 

A  villain  might  obtain  his  freedom  in  several  different 
ways.  The  lord  might  quit-claim  him  from  him  and  his 
heirs  for  ever;  or  might  give  or  sell  him  to  some  one,  in 
order  to  be  made  free :  though  it  should  be  observed,  that 
a  villain  could  not  purchase  his  freedom  with  his  own 
money ;  for  he  might  in  such  case,  notwithstanding  the  sup- 
posed purchase,  be  claimed  as  a  v^lain  by  his  lord ;  for  all 
the  goods  and  chattels  of  one  who  wasT  a  nativus  were  un* 
derstood  to  be  in  the  power  of  his  lord,  so  as  that  he  could 
have  no  money,  which  could  be  called  bis  own,  to  lay  out  in 
a  redemption  of  his  villenage.  However,  if  some  stranger 
had  bought  his  freedom  for  him,  the  villain  might  maintain 
9ttch  purchased  freedom  against  his  lord^  for  it  was  a  rule, 
tiiat  where  any  one  quit-claimed  a  villain  nativus  from 
liim  and  his  heirs,  or  sold  him  to  some  stranger,  the  party 
who  had  so  obtained  his  freedom,  if  he  could  establish  it  by 
a  garter,  or  some  other  legal  proof,  might  defend  himself 
against  any  claims  of  his  lord  and  his  heirs :  he  might  de- 
fend his  freedom  in  court  by  duel,  if  any  one  called  it  in 
question,  and  he  had  a  proper  witness  who  heard  a|id  saw 
tte  manumissioOi  But  diough  a  man  could  make  his  vil« 
la>n  nutivm  free,  as  far  as  concerned  A»  claim,  and  that  of 
his  heirs^he  could  not  put  him  in  a  condition  to  be  consider- 
ed as  such  by  others ;  for  if  such  a  freed  man  was  produced 
(a)  QIanv.  lib.  5.  e. «. ' 
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in  court  against  a  stranger  to  deraign  a  tause  (that  is,  to  be 
the  champion  to  pfove  the  matter  in  question),  or  to  meke 
his  l^w  (a),  or  law-wager,  as  it  has  since  been  called,  and  it 
was  objected  to  him  that  he  was  born  in  villenage,  the 
objection  was  held  a  just  cai^se  to  disqualifj  him  for  thos^ 
judicial  acts ;  nor  could  the  original  stain,  says  Glanville, 
be  obliterated,  though  he  had  since  been  made  a  knight. 
Again,  a  villain  h  nativitate  would  become  ipsofactd  free, 
if  he  had  remained  a  year  and  a  day  in  any  privileged 
town,  and  was  received  into  their  gylda  (or  guild,  as  it  haft 
since  been  called)  as  a  citizen  of  the^place  (ft). 

Nothing  is  said  by  Glanville  concerning  the  different 
ranks  of  freemen ;  we  shall  therefore  proceed  to  the  next 
object  of  consideratipn,  which  is,  the  right  to  property 
claimed  by  individuals  under  various  titles  and  bircntiv- 
stances  ;  as  dos,  or  dower,  belonging  to  d  widoVi',  marita*- 
gium,  and  the  like  ;  after  which  \ve  shall  speak  more  par- 
ticularly about  succession  to  lands,  and  the  nature  of 
tenures,  as  the  law  stood  in  the  reign  of  Henry  IL 

The  term  rfo.?,  or  dower,  had  two  senses. 

Dower,  j^  ^^  common  and  usual  sense,  it  signified 
that  property  which  a  freeman  gave  to  his  wife  ad  ostium 
ecchsia,  at  the  time  of  the  espousals.  We  shall  first  speak 
of  do^  in  this  sense  of  it.  When  a  person  endowed  bis 
wife',  h^  eithfer  named  the  dower  specially,  or  did  not.  If 
he  did  not  name  it  specially,  the  dower  was  und^stood, 
by  liaw,  to  be  the  third  part  of  the  husband's  liberumtene'- 
fhentum;  for  the  rule  was,  that  a  reasonable  dower  of  a 
woman  should  be  a  third  part  of  her  husband's  freehold 
which  he  had  &t  the  time  of  the  espousals,  and  was  seised 
of  in  demesne.  If  he  named  the  dower  specially,  and  it 
amounted  to  more  than  the  third,  such  special  dow^r  ^aii 
not  allowed,  but  it  was  to  be  admeasured  to  a  fair  thil-d  * 
for,  though  the  law  permitted  a  man  to  g^e  less  than  a 
third  in  dower,  it  would  not  suffer  him  to  give  more  (c). 

(a)  Legem  facere,  (b)  Glanv.  lib.  5.  c.  5.  (c)  Ibid,  lib.  6.  c.  1, 
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If  a  man  had  but  a  small  freehold' iit  the  time  of  the 
^pousals  when  he  endowed  his  wif€iy:b.e  i^^ight  afterwards 
augment  it  to  a  third  part^  out  of  purchases  iie  had.  made 
since;,  but  if  there  had  been  no  provisional  menti^aq  &t  new 
purchases  at  the  time  of  such  assignment  of  dower,  sut4>ougb 
the  husband  had  then  but  a  small  portion  of  freehold,  ami 
had  made  great  acquisitions  since,  the  widow  could  not 
claim  more  than  the. third  part  of  the  land  he  had  at  the 
time  of  the- espousals.  In  like  manner,  if  a  person  had  no 
land  and  endowed  his  wife  with  chattels,  money,  or  other 
things,  and  afterwards,  mad^  great  acquisitions  in  land,  she 
could  not  claim  any  dower  m  such  acquisitions;  for  it 
was  a  general  rule,  that  where  dower  was  Specially  assign^ 
ed  to  a  woman  ad  ostium  eccle^ce^  she  could  not  demand 
more  than  what  was  then  and  there  assigned  (a), 

A  woman  could  make  no  disposal  of  her  dower  during 
her  husband's  life;  but  as  a  wife  was  considered  inpotestate 
viri,  it  was  thought  proper  that  her  dower  and  tlie  rest  of 
her  property  should  be  as  completely  in  his  power  to  dis- 
pose of  them;  and  therefore  every  married  man,  in  his  life^ 
time,  might  give,  or  sell,  or  alien  in  any  way  whatsoever* 
Us  wife's  dower ;  and  the  wife  was  obliged  to  conform  in 
this^  as  in  all  other  instances,  to  his  will.  It  is,  however, 
laid  $)6wo  by  Glariville,  thai  this  assent  might  be  withheld: 
and  ii^  notwithstanding  this  solemn  declaration  of  her  dis- 
sent (b)  and  disapprobatic^n,  her  dower  was  sold,  she  might 
claim,  it  at  law.after  her  huasband's  death ;  and,  upon  proof 
of  her  dissent,  she  could  r^over  it  against  the  purchaser  (c) . 
Besides,  it  must  be.  remarked,  that  the  heir  in  such  cai^e 
was  bound  to  deli^r  to  the.  widow  the  specific  dower  as-^ 
signed  her,  if  he  could;  and  if  he  cou)d  not  procure  the 
identicalland,  he  was  t0:give  her  a  rf^asonable  eo^cambium^ 

'.  (fl)  Q\nuv,  lib.  6.  c.  2.  ' 

-(d)  Thftirord:u9ed  \^  01^ii,«iU«  i»  cpntiradieen,  wbicb,  ip  this  and  other 
places,  he  seems  to  use  in  a  sense  implying;  something  more  forma]  and 
solemn  than  a  common  dissent  and  disapprobation. 
(c)  Glanv.  lib.  6.  c.  3. 
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at  it  was  called,  or f^ojnpense  in  valoe ;  and  if  be  ddi- 
vered  her  the  lancL.that  w^  sold,  he  was  in  like  BMumer 
bound  to  g^ire'<9  recompense  to  the  purchaser  (a).  If  the  aa- 
signip^^'Wt.tfa'e  church-door  was  in  these  words,  ^^'DotHi 
*\tehfiffin*istam  cum  omnibus pertinentiis;^  and  he  hadao 

*  .'appurtenances  in  his  demesne  at  the  time  of  the  espoiMal^ 
•Init  he  either  recovered  by  judgment,  or  in  some. other 
lawful  way  acquired  such  appurtenances;  the  wife  m^t, 
after  his  death,  demand  them  in  fight  of  her  dower  (b). 

If  there  was  no  special  assigmifent  of  dower,  the  widow 
was  entitled,  as  we  before  said,  to  the  third  put  of  all  the 
freehold  which  her  husband  4iad  in  demesne  the  day  of  the 
espousals,  complete  and  undiminished,  with  its  appurte** 
nances,  lands,  tenements,  and  advowsons ;  eo  that  ahouM 
there  be  only  one  church,  and  that  should  become  vacant 
in  the  wido\/s  |ife-time,  the  heir  could  not  present  a  panon 
wid}out  her  consent.  The  capitad  messimge  was  always 
exempt  from  the  claim  of  dower,  and  was  to  remain  #h«^ 
and  undivided ;  nor-were  such  lands  to  be  brought  into  the 
dii^sion  for  dower,  which  other  women  held  in  dower  upon 
a  prior  endowmcfnt.  Again,  if  there  were  two  or  more 
manors,  the  capital  manor,  like  the  capital  messuage,  ww 
to  be  exempted,  and  the  widow  was  to  be  satisfied  with' 
other  lands.     It  was  a  rule,  that  the  assignment  of  dower. 

*  should  not  be  delayed  on  account  of  the  heir  being  widnn 
age. 

Ifland  was  specially  assigned  for  dower  iMioi^meecilcstie, 
and  a  church  was  afterwards  built  within  the  fee^  the-wi^ 
dow  was  to  have  the  free  presentation  thereof-;  ao  as,  upon 
a  vacancy,  to  give  it  to  a  clerk,  but  not  to  a  coUege,  be^ 
cause  that  would  be  depriving  the  heir  of  his  right  for 
ever;  however,  should  the  husband  in  his  life-time  have 
presented  a  clerk,  the  presentee  was  to  enjoy  it  during  his 
life,  though  the  presentation  was  made  after  the  wife  had 

(<}6lanf.lib.S.  c.  IS.  (»)  Ibid.  c.  12. 
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been  endowed  <^  the  Imd,  and  it  might  look  Kke  an  anti* 
ctpation  atid  bfringement  of  the  profits  and  advantage  to 
which  dhe  was  entitled  by  hef  special  ass^nment  of  dower. 
Yet,  $hoold  the  husband  himself  hive  given  it  to  a  reli- 
gious house,  as  this  would  fie  an  injury  to  the  wife  similar 
to  diat  above  stated  respecting  the  heir,  the  church  afiter 
his  death  was  to  be  delivered  back  to  the  widow,  that  she 
might  have  free  presentation  to  it ;  but  after  her  death,  and 
that  of  her  clerk,  die  church  woidjl  return  back  to  the  ra» 
%iouB  house  to  be  possessed  for  ever. 

If  a  woman  had  been  separated  from  her  husband  ob  aU* 
qudm  md-c^oris  tufpitudintm,  or4»n  account  of  blood 
add  consanguinity,  riie  could  not  claim  her  dower ;  aiad.yat 
itt-  teth  Aese  cases  the  children  of  the  marriage  were  con- 
sideied  as  Intimate,  and  inheritable  to  their  father.  Some«> 
tiitfes  a  son  and  heir  married  a  woman  ex  eomensu  patris, 
and  |(ave  her  in  dower  some  palt  of  bis  fatber'a  land,  hy 
die  assignment  of  the  father  himself.  Glanville  states  i| 
ikHibt  upon  this ;  whedier  in  this  case,  any  more  than,  iu 
that  of  an  asAgnment  by  the  hiDBbaod  himself  the  widow 
could  demand  more-than  the  particular  land  assigned;  and 
whether,  upon  the  death  of  the  husband  before  the  father, 
she  could  recoieer  the  land,  and  the  father  be  bound  to 
warrant  her  in  the  possession  of  it  (a)  i  ' 

Thus  fsLt  of  one  sense  of  the  word  dife.  It  was  under^ 
stood  diffisreiitly  in  the  Roman  law,  where  it  properly  si^^ 
aafied  the  portion  which  wis  given  with  the  woman  to  her 
husband;  which  corresponds  with  what  waa  eonuDonly 
called  in  our  laMf  fnarkagium :  but  we  shall  defer  saying 
any  thing  pf  maritagiuin  till  we  have  considered  the  na« 
tore  of  alienation  and  descent,  with  some  other  properties 
oflinrf.  \ 

Respecting  the  alienation  of  lanc^^die  first  considcra^ 
tioa  that  presents  itself,  is  the  indulgence  allowed  in  fisvour  ^ 


N 
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of  gift»  in  nmritagiim'  Every  fi«einaii^  says  GhpyiUei 
might  give  part  of  fais  land  vfith  his  daughter^  or  with  any 
other  woman,  in  maritagium,  whether  he  bad  an  heir  or  not, 
and  whether  his  heir  agreed  to  it  or  not ;  oay^r  though  he 
made  that  solemn  dechiration  of  his  dissent,  which,  we  have 
just  seen,  had  the  effect  of  rendering  an  aliena- 
tion of  dower  ineffectual  and  void  (a).  A  per- 
son niigfat  give  part  of  his  freehold  in  remunerationem  servi 
sui,  or  to  a  rdigious  (^lace  in  free  alms ;  so  that,  should 
such  donation-  be  followed  by  seisin,  the  land  would  re- 
main to  the  donee  and  his  heirs  for  ever,  if  an  estate  of  that 
extent  had  been  expr^ssedfi>y  the  donor;  but  if  the  gift 
was  niGit  followed  by  seisin,  nothing  could  be  recovered 
against  the  Keir  without  his  consent:  for  sucli  an  incop)-^ 
plete  gift  v^as.  considered  by  the  law  rather  as  a  nudu.pror 
missio  than  a  real  dooaticm.  Thus  then,  on  the  above  oc-t 
casipns,  any  one  might,  in  his  life-time,  give  a  reasonable 
part  of  his  land  to  whomsoever  he  pleased;  but  the  sain0 
permission  was  not  granted  to  any  one  m  e^r/r^mi « ,*  lest. 
men,  wrought  upon  by. a  sudden  impulse,  at  atime  wheiif 
they  ct)uld  not  be  supposed  to  have  full  possesion  of  their 
reason,  shouldmake  distributions  of  their  inheritances  highly 
detrimental  to  the  interest  and  welfare  of  tenures.  The. 
presumption,  therefore,  of  law  in  case  of  such  gifts  was, 
that  the  party  was  insane,  $ind  that  the  act  was  the  result 
of  such  insanity,  and  not  of  cool  deliberation.  However^ 
according  to  Glanvilje^  even  a  g^ft  made  in  ultimd  volun^ 
tate  was  good;  if  assented  to  and  confimie^  by  j^he  heir  {b). 

In  the  alienation  of  land  sonie  distinctions  were  nude  ' 
between  hitredi^as  and  qtuMtuSf  land  descended  as  an  inhe^ 
Tttancey  and  land  acquired  hy  purchase.  If  it  was  an  iuhe-: 
ritance,  he  might,  as  was  said,  give  it  to  any  of  the  before^ 
mentioned  purposes.  But,, on  the  other  band,  if  he  bad 
more  sons  than  one  nvho^were  mMiieratoSp  that  is,  born  m 

(a)  Glanv.liU  T.c.  t.  ..  (b)  Ibid. 
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Ifi^dlock^^foeiCMild  not  give  psxf  p^rt  6f  die  mhctaiisim^  to 
a  jroaager  900  against' t^  consent  of  the  heir ;  for  it  might 
Ib^.bappeny  frona  the  partitfitjr  often  felt  by  parents  to^ 
wsorda  Chcar  younger  children^  jthat,  to'enrich  them/  the  eld-- 
e^t  .would  be  stripped  of  the.inheritance*  It  was  a  question 
.  whcdshier  a  person,  having  a  lawlad  heir,  might  give  part  of 
thie;  ifiberitance  to'a  bastarfl^sgn.;  ior  if  he  couldy  a  bastard 
would  be  In  better  conditibnUban'a  younger  son  bom  in 
wedlock ;  and  ^t  it  should  seon^hat  the  law  allowed  such' 
donation: to  a  bastard  son.  .1  '<  .. 

.,  Jf  the  person  who.  wanted  to  n^ika  aidohalibn  was  pos- 
seased,only  of  land  by  pureha'&f  4ie  m^tonake*  a  gift,  but 
not  of  all  his  purchased  land ;:  for  he  was  not^even-in  this 
cBse,  allowed  intirely  to  disinherit  his  son  ahd  heir :  tlua^ 
if  he  had  no  heir  male  or  female  of  his  own  body,  he  might 
give  all  his  plirchated  lands  for  ever;  and. if  bergave  sei* 
sin  thereof  in  his  life-timei  no  remote  lieir.«ould.iii«aiidate 
tb^  gift.  Thus  A  man^  in  some  cases^  might  giva  away,  in 
his  life-timOy  all  the  land  wliich  he  hsd  himself  pui'chased, 
but  not,  as  in  the  civil  lavv,  make  such  donee  his  heir ;  {6fj 
says  Glanville,  solus  D^as  hmredemfaeerepotest^  non  iamoi' 
-  If  a.man  bad  lands  bolh  by  inheritance  <ai|d' by  purchasey 
then'  he  might  give  all  his  purdsased  land  to  wh0ras<v* 
ever  he. pleased,  and  afterwards  might  dispose  of  bis  land^ 
by  inheritance,  in^  reasonable  way,  as  before  stated^ '  Ifi 
a  pdrson  had  lands  ia  fr^e^ocicage,  and  bad  more  spusfthaa 
one,  who  by  law  should  inherit  by  equal  portions,  theiftiA. 
ther  i:ould  bot  giv<^  to^one  of  tUem,  eidber  ont  of  lahds 
purchased  or'inli^ed,  m^^ahfiB  that: reasonable  part^ 
wbich  W(»ild  bfdopg^Aoihimlb^  desceiil.>of  hisr  fidbeF&inhe^ 
ritance :  but  the  father  might  give  him  his  share. 
*  We  'may  'here  observe,  that  many  questions ^  of 
law  arose,  qwing  to  certain  consequences  which  some^ 
times  fesuUed  from  this  hberality  of  fathers  towards  their 
children.  First,  suppose  a  knight,  or  freeman,  having* 
four  or  more  sons,  ktf  born  of  one  mother,  gayfe  to  hissef 
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oand  mm^'io  him  and  his  heiri^  a  certain  reasonaUe  part  of 
4u9  inheritance^  witb  die  consent  of  die  eldest  eon  and  heir 
fyo  avoid  all  objectMHis  to  the  gift),  and  main  was  had 
thereof  b J  the  son,  who  recei^ied  the  profits  doring  his  Kfe, 
and  died  to  sncfa  seisio^  leaving  behind  him  his  father  and 
ifU  his  brothers  ali?e ;  there  was  a  great  doobt  wauMg 
hwyersy  in  Glanyille's  time,  who  was  the  person  bj  law 
entitled'  to  succeed*  The  father  contended,  he  was  to 
Main  to  himsdf  the  seisin  of  bis  deceased  son,  tUn&ing 
nothing  more  reasonable  than  that  the  land^which  was  dis* 
posed  of  by  his  donatfon,  should  revert  again  to  him.  To 
this  it  n^ht be  answered  bydie  eldest  son,  that  die  fadisr's 
ek&n  could  not  be  snppcffted  $  for  it  was  a  nde  of  law, 
jiimopotitteut  ^yMr  nsfns  ^uMdem  ttnemeati  simul  poiM 
hmuadomhmf.  gg^g  hitres  et  Amimn  («),  that  no  one  could 
be  both  heir  and  lord  of  the  same  land :  and  by  the  force 
of  dm  same  nik,  die  third  son  would  deny  that  die  land 
covkl  revert  to  die  eldest;  for  as  he  was  heir  to  the  whcAe 
inhettlaaee,  he  conld  not,  as  before  said,  be  at  once  heir 
andlord;!f6#lie  would  become  lord  of  the  whole  inhefit^ 
anee  upon  die  death  of  his  £iriber,  and  dierefpre  stood  rnvty 
nearly  in  ihe  pi«dicament  in  which  we  just  stated  the 
ftther  himself  to  be.  Thus,  as  by  law  die  Idbd  could  not 
atoiab.  with  Um^  there  was  no  leason,  says  GlaaviUe^  wlrp 
he  shonU recover  it;  andther^rs,.l>yd»saine  reasoning, 
^  a^ipeared  to  Qlanviile,  that  dtetfaitd  asm  was  to  exdnde 
idl  the  other  claimants* 

;  Alike  donbt  nrose,' when  a  brother  gave  Uyliis  yoniq^ 
brotfao^  and^hb^heini  apartofhisland^  and  th^  ymmgsr 
brother  died  widmut  heirs  of  his  bed^i;'  iipbn  whidk  Ae 

(a)  Iq  the  times  of  Glanvillfe  and  Bntcton^  the  fciervation  of  isr? ioes 
mi^rht  be  made  either  to  the  feoffor,  or  to  the  lord  of  whom  the  feoffor 
lield^  they  seem  more  commonly  to  have  been  made  in  tbe  formiY  man- 
tier?  tbns  every  stteh  new  feoffinetit  in  ft«  made  a  aei^  tenure,  and  of 
'  oottn^  created  a  o^w  masor ;  and  so  the  law  cantinuiid  tiM  stat*  fvia  9mp* 
tOTtif  18  Ed.  I.  tequired  feoffmeaUin  fee  to  hemada-with  resertation  of 
-    the  senrices  to  the  chief  lord. 


efiAP^nu  TO  JOHN.  ♦  101 

elder  look  tbe  land  into  hu  hands,  as  being  vacant  and 
within  his  fee,  against  whom  hb  oWn  two  sons  prayed  an 
assise  of  the  death  o€  th^ir  uncle  ;  in  which  plea  the  eldest 
son  ought  plead  against- the  father,  and  thq  younger  son 
i^ainst  his  elder  brother,  as  before  mentioned,  4Lnd  here 
die  law  is  stated  by  Glanville  to  be  this:  that  the  father 
eould  not  by  any  means  retain  the  land,  because  he  could 
not  $imtd  hares  esse  dominuB ;  nor  could  it  revert  to  the 
dmor,  with  the  homage  necessarily  incident  to  it,  if  tbc) 
donee  had  any  heir,  eiAer  of  bis  body  or  more  remote* 
Again,  land  thus  given,  like  other  inherititticesy  m^urally 
descended  to  the  heir,  butnever  ascended :  from,  all  which 
i^-followed,  that  the  plea  as  between  the  father  and  eldest 
son  was  at  an  ^id^^as  havii^  no  question  in  it ;  but  that  be- 
tween the  eldest  and  younger  son  went  on,  as  before  stated* 
And  in  this  laMi  case  the  king^s  court  had  tdcen  upon  it  to 
determine,  ex  ^BquiMe,  that  the  land  so  given^  should  re^ 
nunn  to  the  eldest  son  (particularly  if  he  had  no  odier  fee) 
tO'fi(^d  till  the  patamal inheritance  descended  upon  him; 
fo^  whil«  he  was  not  yet  lord  of  his  paternal  inheritanoe, 
thsi^le  qvM  nemo  ^usdemtenemerUimnml potest  hares  esse 
et  dominus,  could  not  be  said  to  stand  in  the  way.  But  theift 
it.  might  be  asked,  whether,  when  he  became  by  succei-i 
mm  l^d  of  that  part  of  jhe  inhmtance,  he  was  not  heki 
also  of  i^  as  well  as  of  the  rest  •of  the  inheritance,  andr 
then  f^ll  Wim  tl^  meimuig  of  that  rule  ?  To  this  Glani^lei 
aiEMBwers,  that  it  was  a  thing  not  at  first  certain,  whether  the 
eldest  soniwofild  be  the  heir,  or  not ;  for  should  the  father 
4i0  fi^fiti  he  most  undoubtedly  would  be  so ;  and  then  hm 
\  ^ould  cease  to  be  lawful  owner  of  the  landhe  badacquired 
by  suceesuon  from  the  uncle,  and  it  would  revert  to  the 
younger  son  as  right  heir:  yet  if,  on  the  other  hand,  the 
eldest  son  died  first,  then  it  was  plain  he  was  to  be  the , 
heir  of  ^  father;  and  therefore  those  two  requisites  of 
diis  rule,  namely,  the  j'tis  hareditarium  and  domin{um,&d 
not  concur  in  the  same  person.     Such  is  the  reasoning  of 
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Glanvill^  iipon  this  curious  point,  in  the  law  of  descent, 
as  understood  in  his  tim'e  (a). 

There  are  two  observatidns  to  be  made  respecting  gifts 
of  land,  and  then  we  shall  proceed  to  consider  the  law  of 
.descent  more  fully.  One  is,  that  bishops  and  abbots/wfaose 
baronies  were  held  by  the  eleemosynary  gift  of  the  king 
and  his  ancestors,  could  not  make  gifts  of  any  part  of 
their  demesnes,  without  the  assent  and  confirmation  of  the 
king  (b) :  the  other  is,  that  the  beirs  of  a  donor  were  bound 
to  warrant  to  the  donee  and  his  heirs  the  donation,  and 
die  thing  thereby  given  (c). 

Of  descent  Having  incidentally  alluded  to  some  rules 

which  governed  the  descent  of  lands,  it  will  now 
be  proper  to  treat  of  the  law  of  succession  more  at  large. 
They  divided  heirs  into  those  they  called  proximi,  and  those 
they  considered  as  remotiores.  Proximi  were  those 
begotten  from  the  body,  as  sons  and  daughters :  -upon  the 
failure  of  these,  the  remotiores  were  called  in,  as  the  nepos 
or  neptis,  the  grandson  or  grand-daughter,  and  so  on,  de- 
scending in  a  right  line  in  inJiniUim ;  then  the  brother  and 
sister,  and  their  descendants ;  then  the  avunculus  (d),  or  un- 
de,  as  well  on  the  part  of  the  father  as  of  the  mother;  and  in 
like  manter  the  matertera,  or  aunt;  and  their  descendants; 
When  therefore  a  person  died  leaving  an  inheritance,  and 
having  one  son,  it  was  a  settled  thing  that  the  son  succeeded 
to  the  whole.  If  he  left  more  sons  than  one,  then  there  was 
a  (difference  between  the  case  of  a  knight ;  that  is,  a  tenant 
hyfadum  militare,  or  knight's  service ;  and  a  liber  sofce- 
mannusy  or  free  sokeman.  If  he  was  a  knight  or  tenant  by 
military  service,  then,  according  to  the  law  of  England,  the 
eldest  son  succeeded  to  the  father  in  tptum ;  and  ndne  of 

(a)'fllanv.  lib.  7.  c.  1.  (b)  Ibid.  (c)  Ibid.  c.  9. 

.  (d)  This  is  the  iBxpression  used  bjt  GlanviH«;  which  is  not  ttricily  cor- 
rcct  i  avunculus  and  mata-tera  being  the  uqcle  and  aunt  on  the  mother'^ 
side ;  as  the  uncle  on  the  father's  side  was  palruus.  Indeed  our  author, 
after  all,  passes  over  this  in  a  loose  way. 
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his  brothers  had  any  claim  whatsoever.  But  if  he  was  a 
free  sokeinan,  aod  possessed  of  soccage-land  that  had  been 
.  anciently  divisible,  then  t)ie  inheritance  was  divided  among 
all  the  sons  by  equal  parts;  saving  always  to  the  eldest  sOn^ 
aftamiu-k  of  distinction,  the  capital  messuage ;  so^lio^ever, 
as  he  made  a  proportionate  satisfaction  to  the  other  brodiera 
on  l&at  account.  Bat  if  the  land  was  not  anciently  div^ble^ 
then  itwas  the  custom,  iasome  places,  for  the  eldest  son  to 
Cake  die  whole  inheritance ;  in  some,  the  youngest  son* 

If  a  person  left  only  a  daughter,  then  what  we  have  said 
«rf  a  son  held  good  with  regard  to  lier.  And  it  was  a  ge- 
neral riile,  whether  the  father  was  a  knight  or  a  sokeman^ 
that  where  there  were  more  daughters  than  one,  the  inhe* 
ritance  should  be  diviided  among  them ;  saving,  however, 
(as  in  the  case  of  the  son)  the  capital  messuage  to  die  el^\ 
Ijai^hter.  Where  the  inheritance  was  thus  divisiUe  be^ 
tween  brothers  or  =  sisters,  af  one  of  them  died  witbotti 
heirs  of  the  body,  the  share  of  the  party  deceased  M^i»  Ai* 
vided  amongst  the'  survivors.  It  was  a  rule,  in  these  dw 
visible  inheritances,  that  the  husband  6f  the  eldest  daughter 
«)iould  do  homage  to  the  chief  lord  for  the  whole- fee { 
the  other  daughters  or  their  husbands  being  bouad  to  db 
their  services  to  the  bhief  lord  by  the  htnd  of  the  eldest, 
br  her  husband;  and  not  to  do  homage  or  fealty  to  the 
fausband  of  the  eldest :  nor  were  their  heirs  in  the  first  oi: 
second  descent;  but  those  itTthe  third  descent  from  the 
younger  daughters  were  bound  by  the  law  of  the  rea}m  tQ 
dk>  honiage  and  pay  a  reasonable  i:elief  to  the  beir  of  the 
eldestdaoghter  for  their  tenement.  It  was  a  rale,  that  no 
htisbands  should  give  aw«y  their  wives'  inheritance,  or  any 
part  thereof,  without  the  assent  of  their  heirs ;  nor  could 
they  release^iny  ri^t  that  might  bdbng  to  their  heirs. 
'  'We  Jiave  said  before,  that  if  a  person  had  a  son  and 
daii^iter,  ^or  danght^rs^;  the  «6a  suco^ded  ia  totum ;  and 
therefore,  if  a  man  had  more  wives  than  one,  and  had 
daugtiters  ifrom  two,  and  at  length  a  sOh  from  a  third,  this 
son  would  alone  take  tl^  whol^  inheritance  of  his  father ; 
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for  it  vnm  a  general  ride,  that  a  womas  could  ne^er  trite 
partisan  inberitaiice with  a  man(a), uoless^  perhaps,  by  tbe 
particular, and  ancient  cnstiHDs  6f  some  catie^  or  towns  2 
yet  if  a  man  had  more  wives  than  one,  and  had  daaghters 
Irom  each,  they  all  succeeded  alike  to  the  inheritance,  the 
saoob  as  iC  tliey  bad  been  bora  of  the  same  mother. 
.  Suppose  a  man  died  without  leavniga  son  or  a  daughter^ 
bat  had  grandchildren ;  they  sueceeded  in  like  maaner  as 
children ;  those  in  the  right  line  bebg  riwiays  prefened  tb 
fiiose  in  die  transverse^  However>  we  have  before  seen  (i), 
that  when  a  man  left  a  younger  son,  and  a  grandscm  of  Us 
eldest  son,  who  was  dead,  there  was  great  diflicttlty:  in  de- 
termining the  successbn  in  suck  case  between  the  son  ^nd 
l^ntodson.  Some  thought  tbe  younger  sod  was  more  pro* 
perly  the  right  heir  than  the  grandson;  for  the  eldest  sott 
not  having  lived  till  he  became  heir,  tbe  younger  sra,  by 
Oi^ving  bodi  his  brother  and  father,  oi^^bt  properly  to 
be  the  father's  successor*  It  seemed  to  others^  diat  th4 
g3candson  should  be  preferred  to  the  uncle;  for  as  h#o^a9 
h^  of  the  body  of  tbe  eldest  son,  md,  if  he  had  livedi 
would  have  had  all  his  father's  rights,  be,  it  was  said^ 
should  more  properly  succeed  in  the'  place  of  Ins  Aither: 
and  so  Glanville  thought,  provided  the  eldest  son  had  not  • 
kfien  forisfamiliated  by  tbe  grandiadier.  A  son  was  said 
i»  be  focis-famiUated,  if  his  father  assigned  him  part  of  his- 
land,  and  gfive  him  seisin  thereof,  and  did  this  «(t  the  re* 
ques^or  with,  tbe  free  consent  of  die  son  himself,  who 
expressed  himself  satisfied. with  such  portion c  audit  MM 
dbar  law,  that  in^sueh  case  the  heirs  of  the  sod  cotild  not 
demand  as  against  their  uncle,  or  any  one  ^ise,  any  morK  ' 
of  the  inheritance  of  the  grandfadier  tban  v^iat  was  so 
assigned  to  their  father  ;  thoi^  tbs  fadier  himself,  had  be 
Jiurrive^  tbe  grandfather,  mi|^t  noMilhstaniting  iMive 
claimed  more*    Wb^e  it  happened^  howev^,  tiuit  thfc 

(o)  GUnTiUe's  words  are,  mulier  nun^uam  cum  masaitlo  part4m  oKfU  in 
(h)  Ta.  snt.  41. 
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iAiiM,  son  bM  ^^^  itttlim-'s  life-time  done  homage  to  the 
cl^ijotfii  of  the  fee  for  hia  fat^ser'v  ii^ri^iic^i.as  wai»  not 
unfrequei^tl^  the  case^  anfl  died  before  his  fotber,  there  it 
W9»  held  beyond  %ifestioa,  that  the  son  of  ^^ch.  eldest  sda 
#bpuld  be  preferred  to  thi  uncle,  although  there  had  been 
a  f^ris-familialion.  . 

Such  was  t)ie  law  of  descent  in  Qlanville's  time-,  and 
tius  will  very  properly  be  follpwed  by  a  5hprt  view  of  some 
of  the.iluli^  incumb^t  onhws ;  with  tl^  incident^  of  ia-^ 
h^^aiice  apd  succession ;  such,  as  testaments,  wardship, 
bastardy,  and  epcheat*. 

jE)^rs^says  Glapville^  were  bound  to  observe 
Idbue  test^ip^nts  made  by  their  fathers,  or  their  ®*  «»«"*«• 
Q^er  iifi^estorii  to^w))om  they  w^ro  heirs,  and  to  pay  all 
tb^ir  d^ts*  For  everj  freeipao,  not  jincumbered  with  debts 
b^pnd:  tbe  ^ofioiinlof.his  effects,  might,  on  his  d^ath-bed^ 
nia^^e^i  |:^i^pnfit]|le  divis^  9/ his,prop«»'ty,  by  ^ill^  ap.as 
1^  cpiB^plied  yfifh  the  ei^^ipa  of  die  piacQ  where  he  liye4; 
«Ei^  of  which  cqn^^iHmly  was,  first,  to  remember  his  lord  by . 
bis  biBSit  and  principal  chattel ;  then  the.  church  ; ;  and  i|f^r 
these,  he  might  dispose  of  the  remaiq^e^.  as  h^  p]eas^. 
iJowever  the  customs  of  particular  places  niigi^t  l^y.^is 
res^tio^a  upop  wills,  no  person  was  bound,  by  the  gener^Jl  - 
law  f^f  the  Jcifigdom,.  to  leave  ^jiy  thing  by  will  toany  par^ 
ticul^  person,  but  .was  at  liberty  to  act  as  he  ples|sed ;  i| 
b#ti%  »  nile  of  law,  that  j/t(Hnm.  voluntas  e^^t  libera,  .j^ 
S9iv^9Bkyi)m  yfmMui Juris  might  piake  a  wi^l;  hut  if  shf 
WjSS^p^irMy  she,  could  do  nothing  of  this  sc^t  without  hp^ 
buibtiBd'B  anidb^ofity*  ^^  ^  would  h^e  ip^kiug  .4  vvf41  of  l9« 
I^QOcI^-  9m  Ql^^ille  thought  it  wpuld  be  n  jjiroper  testi* 
IMny  of  ajl^ciipu  an^  tenderness,  for  a  husl)$if)d  to  give  to 
bis.^fe  raiipifmpilem  di^iaam,  that  is, ;a,third. part  of  h^ 
fffe^te;  ib^i  being  ywhat  <fhe  would  be  intitled  to,  if  sh^ 
had  survived  him ;  and  it  seems  that  it  was  not  unfrequent 
for  husbands  to  give  a  sort  of  property  to  their  wives  in  this 
third  part,  even  during  the  coverture. 
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The  passage  in  Glanville  from  which  this  and  the  follow* 
ing  account  of  testaments  is  taken^hrows  great  obscurity 
upon  the  subject,  and  lays  a  foundation  for  the  doubt  that 
long  divided  lawyers,  and  i^  not  yet  settled,  respecting  the 
power  of  making  wills  of  chattels,  at  common  law.  *After 
having  expressly  laid  down,  that  by  -  the  general  law 
of  the  kingdom,  no  person  was  bound  to  leave  any  thing 
by  will  to  ally  particular  person,  and  that  the  third  part 
left  to  the  wife  was  dictated  rather  by  a  moral  than  legal 
obligation,  he  goes  on  in  the  following  remarkablift  wordi : 
^*  When  a  person,  says  he,  is  about  to  make  fciis-  will,  if 
**  he  has  more  than  enough  to  pay  his  debts,  then  ail  bis 
"  moveables  shall  be  divided  inta  three  equal  parts ;  of 
**  which  one  shall  go  to  the  heir,  another  t6  the  wife  i  the 
"third  be  reserved  to  himself, -over  which  he  has  the 
<f  power  of  disposal  as  he  pleases  t  if  he  dies  without  leav* 
**  ing  a. wife,  a  half  is  to  be  reserved  to  the  testator  {ay 
Thus  far  respecting  the  law  of  testaments  for  the  disposition 

-of  moveables;  to  which  he  adds^  conformably  with- what 
we  have  before  shewn,  that  an  inheritance  could  not  be 
given  by  last  will  (6). 

A   testainent  ought  to  be  made  in  th*  presence  of 

*  two  or  more  lawful  men,  either  clergy  or  lay;  being^uch 
persons  as  might  afta^ards  become  proper  witnesses  there- 
to. The  executors  of  a  testament  were  such  personts  ds 
the  testator  chose  to  appoint  to  undertake  the  charge  of  it« 
If  th6  testator  appointed  nonefthepropinquitfcansan^uinei, 
by  which  were  meant,  as  may  be  supposed/ the  neatest  xtf 
kin  to  ihe  deceased,  might  interpose ;  and  if  there  >wai^ 
any  one,,  whether  the  heir  or  a  sti*anger,  who  detained  ati^ 
^ffecta  of  the  deceased,  such  executors  or  next 'of  kio 
)night  have  the  following  writ  directed  to  the  theriff,  "to 
Cause  a  reasonable  division  of  the  eflfects  to  be  roadet 

7  <tf)  .Tbe  prograsB  of  ibis  jtoctrine,  and  th<B  .disoufitioiw  upon  it,  viU  hn 
related  in  the  proper  place,  ,. 

(b)  Glanv.  lib.  7.c:'X "r  
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Bex  vmcormttBaiuttm:  pnscipio  tAi  qmidjusti  et  sine 
dUafione  facias  siare  rationaidlem  divisam  N.  sicut  ra^ 
tionalnMier  manstrairi  poterit  qvM  earn  fecerii^  et  quid 
ipsa  stare  debmty  8cc.(a).  If  the  person^  summoned  bj 
a»than«y  of  this  writ,  said  any  thing  against  the  validity  of 
the  testament ;  thut  it  was  not  properly  made,  or  that  the 
thing  demanded  was  not  bequeathed  by  it ;  such  inquiry 
was  to  be  heard  and  determined  in  the  court  christian  ;  for 
aU  pleas  of  testaments,  say's  Glanrille^  belong  to  the  eccle* 
mstieal '  jiodge^  and  are  thier^  decided'  upon  by  the  tes- 
timony of  thoee  who  were  pnraent  at  the  ma^ng  of  the 

wfll(6X 

If  a  person  was  iiieumbered  with  debts,  he  could  not 
make  any.dispositiDn  of  has  effects  (except  it  was  for  pay* 
m^itjoflsis  debts)  without  the  consent  of  the  heir ;  but  if 
there  was  aiftythibg  remaining  over  and  above  the  payment 
of  his^debt^,  that  residue  was  to  be  divided  into  three  partts, 
a8:afaH>ve  mentioned;  and  he  might,  8a3rs  Gbnville,  make 
bis  will  of  the  third  part«  Should  the  effects  of  the  de*^ 
eeased  not  be  sufficient  to  pay  his  d^bts,  the  heir  was 
bound  to  makie  up  the  deficiency  out  of  the  inheritance 
whiph  came  to  him ;  so  that  we  see  the  reason  why,  under 
mch  circumstances,  the  heir^s  consent' was  necessary  to* 
i«tards  a  will;-  Itseemsy  however,  that  the  heir  was  not 
bottnd  to  make  up  this  deficiency,  unless  he  was  of  a^e(c). 
.  U€fni'.W6«e  considered  in  different  lights^  according  as 
tfaf^iwerft^of  -fiill  aj^e;  or  not.  An  heir  of  full  age  might 
bold  himself  ifiposseasipn  of  the.inhmtance  immediateljF 
~upoa  th^  d^atb  of ^  the  ancestor;  and  the  lord,  thongh  he 
might  take  the  fsetogetfa^jwi^  the  heir  iiiio  his  hands,^ 
WB9  to  do  it  widi  siicb  moderation,  as  not  to  cause  any  dis- 
'  seisin  to^e heir  ;/foir  thk heirm^hi  tesist  any  ^^  ^j^r^ship. 
wUetfc^^vo^oded'he  was  ready >tO:  pay.  his  re* 
lidF  ahd  do  the  other  services^    Where  the  heir  to  a  tenant 

<a)  C!a«v.  lib.  7.  q.>,  'f.    '     (?)  Ibid:  c.  8.         (c)  tbld.  ' 
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holding  by  mililary  semce  was  under  age,  he  was  to  be  in 
custody  of  his  lord  till  he  attained  his  full  age ;  which,  in 
such  tenure,  was  when  he  had  completed  the  twen^-first 
year.  The  son  and  heir  of  a  sokeman  was  considered  aj 
of  age  when  he  had  completed  his  fifteenth  year :  die  son 
of  a  burgess,  or  one  holding  in  burgage  tenure,  was  esteeml-^ 
edof  age,  says  Glanidlle,  when  he  could  count  money  and 
measure  cloth,  and  do  all  his  father's  rbunness' with  skill 
and  readiness.  The  lord,  when  he  had  custody  of  the  son 
aiid  heir,  and  of  his  fee,  had  thereby,  to  a  certain  degree, 
the  fulLdisposal  thereof;  that  is,  he  might,  dorinff  the  cu»- 
tody,  present  to  churches,  have  the  marriage  o?  women, 
and  take  all  other  profits  and  incidents  which  belonged  to 
the  minor  and  his  estate,  the  same  as  h^  might  in  his  own ; 
only  he  could  make  no  alienation  which  would  afiiect  the 
inheritance.  The  heir  was,  in  the  mean  time,  to  be  main- 
tained with  a.  pro  vision  suitable  to  his  estate;  the  debts  of 
the  deceased  were  to  be  paid  in  proportion  to  the  estate 
and  time  it  was  in  custody  of  the  lord,  who.wu  not  by! 
such  liens  to  be  entirely  deprived  of  his  benefit  by  the  ois* 
tody :  with  that  qualification,  however,  lords  were  bound 
dejure  to  answer  for  debts  of  the  ancestor.  . 

Tbe  lord  also,  as  he  had  all  emoluments  belonging  to  the 
heir,  was  to  act  in  all  his  concerns,  and  prosecute  all  suits 
for  recovery  of  his  rights,  where  such  suits  were  not  de- 
layed by  the  usual  exception  to  the  infancy  of  the  party. 
But  the  lord  was  fiot  bound  to  answer  for  the  heir»  neithet; 
upon  a  question  of  right,  or  of  "seisin,  except  only  in  one 
case ;  and  that  M'as,  where  there  had  fallen  to  the  heir, 
since  his  father's  death,  the  custody. of  some  minor:  for 
then,'  if  the  minor  came  of  age^  and  the  inheritance  was 
not  delivered  to  him,le  was  intitled  to  have  an  assbe  and 
recognition  de  morie  aniectisorU:  and  in  diis  case,  as  the^ 
recognition  was  not  by  law^o  remain,  on  account  of  the 
infancy  of  the  heir,  his  lord  was  to  answer  for  him.  If  a 
minor  was  appealed  of  felony,  he  was  to  be  attached  by  safe 
and  sure  pledges ;  but  yet  he  was  not  bound  to  answer  to 
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the  appeal  till  he  was  of  age  (a).  It  was  the  duty  of  those 
who  had  the  custody  of  heirs  and  their  fees^  to  restore  the 
inheritance  to  th^  heir  in  good  condition,  and  also  free  from 
debts ;  in  proportion,  as  was  before  said,  to  the  size  of  the 
inheritance,  and  toihe  time  it  was  in  custody  (A).  If  there 
was  any  doubt  whether  an  heir  was  of  age  or  not,  yet  still 
the  lord  had  the  custody  of  the  heir  and  his  estate  until  he 
waisi  proved  to  be  of  age  by  lawful  men  of  the  vicinage,' 
upon  their  oaths. 

If  an  heir  within  age  fiad  more  lords  than  one,  the  chief 
lord,'  that  is,  he  to  whom  he  owed  allegiance  for  bis  first 
fee,  was  to  have  the  preference  of  die  custody :  an  heir, 
however,  so  circ^umstanced,  was  still  to  pay  to  the  lords  of 
his  other  fees  their  reliefs,  and  other  services.  In  the  case 
of  a  holding  of  the  king  t/t  cajnYe,  die  custody  belonged^to 
the 'king  completely  and  fuHy,  wh^ber  the  heir  held,  of 
other  lords  or  not :  for  the  maxiiki  wis,  domvus  rex  nul- 
lum haiere  pote^p^trem^  viuki  minus  swperiorem.  But 
in  burgage^tenure  tlie  king  had  not  this  preference  toother 
lords.  The  king  might  commit  to  any  one  such  custodies . 
as  bdonged  to  him ;  and  they  were  eotmmitted  sometimes 
pleno  jure,  and  sometimes  not.  In  the  latter  case,  the 
committee  was  to  render  an  account  thereof  at  the  exche^ 
qu^;  in  the  fdtoer,  not:  in  the  formei^ case,  he  niight 
preflfent  to  chofdh^,  an4  dootber  acts,  as  he  might  in  his 
own  e8tale<(5).    •  •  ^-       »     ;; 

.  Tbis'was  the  'kw  concerning  the  ctistody  of  heirs,  in 
mflitary^temire.^  Hie  heirs  of  sokemen^  upon  the^adi  of 
their  ancesfOTsv^^te,  according  to^  Gianvfile,  to  be  in  die 
custody  of  Aeir  coiisaHgmneipro^nqnii^kidi.  mast  mean, 
a^  in  a  former  pass^e,  the  ne^t  6f  kin  y  with  this  quati£* 
cation,  thalriiPtife  inherittmce'dedcendedei^jMir^epfifmy  di^ 
custody  belongadlo  th^descendemta  expak'te  mmtris-^  :and 
so'  vice  ver$i.  Fot^  ^e  opiniofi  \^s^i  thftt  the  custody  of  a 
iperson  should  not,  by'bw,  fcdon^  torone^wfao,  standing 

(a)  OlanviUe,  lib.  7,  «.'9.  (6)  IWi.  (c)  Ibid.  c.  IQ. 
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near  the  succession,  might  be  suspected  of  having  views  - 
upon  the  inheritance  (a)« 
Marriagew       ^®  ^'^  "^^^  speak  of  the  custodj  of female 
heirs:    If  a  wonmn  was  a  minor,  she  was. to 
be  in  the  custody  of  her  lord  till  she  bepime  of  CuJl  age, 
and  then  the  lord  was  bound  to  find  hei-a  proper  marriage. 
If  there  were  mor^  than  one,  he  was  to  deliver  to  each 
her  reasonable'  portion  of  the  mheritance.    If  a.  woman 
was  of  full  age,  then  also  she  was  to  be  in  d&e  custody  of 
her  lord  ti)l  ^e  v^as  married  by  his  advice  and  disposal ; 
for  it  was  (he  law  and  custom  of  the  realm,  that  no  wonnvd 
who  was  heir  to  land  should  l^et^fn^usriBd  but- by  ^e  dis- 
posal and  assent  of  her  lord :  and  this  rule  operated  so  i^r, 
that  if  any  one  mwrried  his  daughter,  who  was  to  be  his 
heiress,  without  the  asseint  of  his  lord,  he  was  by  itftiictness; 
of  law  to  be  for  ever  deprived  of  his  inhentanee ;  nor  could 
he  retain  it  but  by  the  mercy  and  pleasure  of  t(ie  1(h4. 
Nevertheless,  when  such  a  person  applied  to  the  lord  fo^ 
licence  to  marry  hb  daughter,  the  lord  was.  bound  to  give 
his  consent^  or  shew  jsome  reasonable  cause  to  the  con- 
trary:  if  not,  the  fadief  might  even  proceed  to  marry  her 
according  to  his  own  wish  and  inclinatioii,  without  tfa\& 
lord's  concurrence.  . 

Upon  this  subject  of  marrying  women.  GknyiUe  puts  a 
case :  ^Wheiher  a  woman  possessed  of  land  in  dowf  r^m^t 
marry  as  she  pleased,  widiont  the  assent  of  her  nvirrmt^or, 
that  is,  the  heif  of  her  Itfusbaiid ;  23bA  whether  by  so  doing 
she  #ottki  lose  her  whole  dovler?  Some  thoij^ht  she  ought 
not  to  lose  her  dow^,'  becauae  sueb  secopd  husband  was 
not  -by  Ihe  law  and  custom  of  the  la^d  boiBmd'  1p  do  hor 
mage  to  die  warrantor,  but  onlya  simple/«a%,*  which 
was  merdy,  in  case  the  wife  should  die  before  the  Jiusb«fd, , 
t6  preserve  the  homage  fr6m  beufeg  dptirely  lost^  fof  ^ant . 
of  some  outward  nsArk  of  tenure^  fiutt  not^jthstandii^ 
that,  QhumUs  thought  die  was  bpund  tq  obtfon  the  a^sept 

(«)  aiaav.  lib.  7.tb.  II. 
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of  her  wurmQtor,  t>r  lose  her  ddwer,  unless^sfae  had  oflttr 
laads^^Uber  by  mariiagium  or  by  inheriubce^  for  tbenit 
was  sufficient  if  she  hud  the  assent  of  the  chief  lord ;  add 
this  was  on  account*  of  the  simple  fealty  eity  wtiich  the 
husband  w^s  bound  to  do-^to  the  lord.  If  the  inberitao^e 
was  held  i>f  more  than  one  loid^  it  was  suffici^t  to  obtain 
the  assent  of  die  chief  lord  (a). 

If  womeoy  while  in  custody  of  their  lords,  did  any  thiQg 
which  was  a  cau$e  of  forfeiture,  and  this  wa^'made  oot 
against  them  in  a  lawful  way,  the  offender  lost  her  right 
to  the  iidneiitance,  and  her  share  accrued  to  the  rest;  bat 
if  they  had  all  incurred  a  forfeiturSj  then^  the  whole  ioiie- 
ritance  fell  to  the  lord,  as  an  escheat, 
.  Widows  were  n<^  to  be  again  in  custody  of  their  war- 
rentons,.  though,  as  has  beea  already  related,  they  were  to 
have  tbeii:  assent  before  they  nimnried«  Womtn  were  not 
tOiforfeit  dieir  inheritance  oa account  of  «ny  iticcHitinence : 
not  that  the  ma^cim,.  putagium  har^dUatem  non  adimk, 
meant  this  indemwity  of  women  in  case  of  incontinence, 
for  that  was  to  be  understood  of  the  consideration  the  law 
b^d  of  a  son  b^otten  under  sueh-otrcumstances,  and  bom 
after  lawful  wedlock;  who  was  therein  inlitled  to  succeed 
to  the  inheritance  aa  a  lawful  heir ;  according  to  another 
Jllle,  Jiiius.  hssrei  legiiinms  esty  quern    nvptia  demon- 

,  ♦  This  brings  us  to  conttder'tfae  kw  of  legi-  of  bastardy. 

.  timacy.  It  was  faek^  that  no  bastardus  (c), 
of  bastard,  was  a  Intimate  or-  lawful  heir,  nor  any 
QP^^not.  bom  in  law6il  wedlock.  If  any  one  ehiitiiied 
tm  inberitanice  aaheir,  and  it'wai  objected  that  he  was 
opt  beir,  because  he  .was  not  bom  in  lawful  wedlock ; 
ti^n :  ^e  plea  ceased  ib^  tfae  Idng^s  court,  and  it  was 
c<9iunanded  to-  the  archbishop-  or  bishop,  whichsoever 
it  might  be,  to  i^aake  emjutry  pf  the  piarnage,  and  to 

<4i?>^GIanv.Rb.  r.c.  18.  (i;)  Ibid.  '      * 

(c)  Id  OermaD  batkarti  from  ioi,  taya  Spelown,  which'  siymStg  ir^ 
mttr,'itud  metaphorically  spuriut,iff^punui  and  ftoi^,  which  signifies  ortutf 
•r  cdUiw,  So  we  sav  io  English  uftUarii  as  it  wvre,  tuUto  titortus,  Vid. 
Sp«liD.  voce  BAitarduf . 
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s^ify  to  the  .kingy  or  his  justices,  his  judgment  there- 
on ;  for*  which  purpose  there  issued  a  writ  to  the  fol-  , 
lowing  effect:  Rex  episcopo  saluUm:  Feniens  coram  me 
W.  in'curiA  me4  petit  versus  R:  fiatrem  suum  quartam 
partem  fadi  uniii^militis  in  villd,  4rc.  sicutjus  mum;  et 
in  quo  idem  R.ju^  non  habet^  ut  W.  dicitj  eh  quid  ipse 
bastardus  sit,  natus  ante  matrimonium  matris  ipsorum. 
Et  quoniam  ad  curiam  meam  non  speciat  agnoscere  de 
bastardid,  eos  ad  vosmitto^mandans  ut  in  curiA  christia- 
nitatis  indefaciatis  quod  ad  vos  spectdt.  Et  cum  loquela 
illadebitum  coram  vohisjinem  sortita  fuerit,  mihi  Uteris 
vestris  stgnijic^is,  quid  inde  coram  vobis  actum  futrit, 
Ifc.  (a),  I 

Upon  the  subject  of  legitimacy,  there  was  this  curious 
question  :  If  a  person  was  born  before  his  father  married 
his  mother,  whether,  after  the  marriage,  such  child  was  to 
be  considered  as  a  lawful  heir  i  And  Glanville  says,  that 
though  by  the  canons  and  Roman  law  (meaning  a  law  of 
Justinian  adopted  in  a  constitution  made  in  tbie  time  of 
Pope  Alexander  III.  about  thirty  years  before)  such  a 
child  was  a  lawful  heir ;  yet  by  the  law  and  custom  of  this 
realm  he  was  not  to  beilieceived  as  an  heir,  to'hold  or  claim 
any  inheritance..  The  question,  whether  bom  before  or 
.after  marriage,  we  have  seen,  was  examined  befaire  die 
ecclesiastical  judge,  whose  judgment  was  to  be  rep<Mted 
to  the  king  or  his  justices;  but  in  hen  die  spiritual  judge  had 
certified  the  answer  to  that  question,  the  king's  court  Qi^de 
use  of  it  as  it  pleased,  and  denied  or  a^udged  theinhe* 
ritance  in  dispute  tp  either,  party,  according  to  its  own  rule 
of  determi^iatien :  so  that  4he  ecclesiastical  court  only  an- 
swered whether  ^be. party  was  born  before  or  after  mar- 
riage; the  king's  court  determined  0AO  was  heir  (6). 

As  a  bastard  could  have  no  heir  but  of  his  body,  this  ' 
gave  occasion  to  s^  vpry  .particular  queftion  of  inheritance 
and  succession.  If  a  person  made  f^  gift  of  land  to  a  bastard, 
reserving  a  service  or  any  thing  else^  and  received  homage, 

(«)  GUnv.  Kb.  7.  0. 13, 14.  (b)  Ibid^c.  15. 
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and  the  bastard  died  inseiBb  of  the  land^  without  leaving 
any  heir  of  bis  body,  it  was  a  doubt  in  Glanville's  time^ 
who  was  to  succeed  to  the  land;  it  being  clearly  held  that 
the  lord  could  not;  though  it^was  determined,  that  if  a 
bastard  died  without  a  will,  his  goods  went  to  his  lorii ; 
and  if  he  held  of  more,  than  one,  each  was  to  take  that 
which  was  found  within  bis  fee  (a). 
.  It  may  he  remarked  here,  that  all  the  effects     ug^y^^ 
of  an  usurer,  whether  he  made  a  will  or  not, 
belonged  to  the  king :  this  was  meant  w  a  penalty  upon 
usury,  after  the  death  of  the  party;  for  in  his  life^time  he 
;couId  not  be  proceeded  against  criminally.   Among  other 
inquisitions  which  used  to  be  made  for  the  king,  one  used 
to  be  made  of  a  person  dying  .in  this  offence  (for  so  it  was 
caUed)  by  twelve  lawful  men  of  the  vicinage,  upon  their 
oaths :  and  if  it  was  proved,  all  the  moveables  and  chattels 
of  the  deceased  usurer  were  taken  for  the  kite's  use ;  his 
heir  was  disinherited ;  and  the  land  reverted  to  the  lord. 
If  a  person  had  been  notoriously  guilty  of  usury,  but  had 
desisted  from  the  practice,  and  died  a  penitent,  his  pro* 
perty  was  not  to  he  treated  as  the  property  of  an  usurer. 
•The  point  therefore  was,  whether  a  man  died  an  usurer ; 
and  only  in  such  case  could  his  effects  be  confiscated  (i). 
.     To  finish  the  subject  of  descent  to  heirs;  it  of  escheat. 
jmust  be  remarked,  that  next  after  those  we 
liave  mentioned,  the  tdtimus  har€9,  if  he  could  be  so  called, 
of  every  man  was  his  lord ;  for  when  a  person  died  viridi- 
Qttt  a  certain  heir  (c),  die  lord  of  the  fee  might,  of  right, 
take  jnto  his  bands  and  retain  the  fee,  whether  such  lord 

(a)  Glanv.  Ub.  7.  16.  (b)  Ibid. 

(c)  This  law  of  uUimus  hares,  laiddow*  so  generally  by  01anvi!Ie,  is  said 
by  hiniselfy  jait  before,  not  to  take  plaee  where  a  bastard  died  Without  beirs 
of  his  body.  The  reason  of  this  exception  to  the  analogy  of  ten u  res  does 
not  appear.  '  In  cases  of  forfeiture  'wb^e  the  goods  even  went  to  the 
king*  yet  the  land  escbfated  to  tb«  lord.  We  shaU  see,  that  in  the  time 
of  Bracton,  the  land,  in  this  case  of  bastardy,  escheated  to  the  lord,  and 
10  U  does  at  this  day. 

It  is  worthy  of  remark,  th^t  in  Scotland)  wbeje  feudal  rights  wete  in 
general  tnore  regarded  than  in  £ngland,  the  lord  bai  long  been  deprived 
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was  tbe  king  or  aiiy.  other  .person,  t  Neverthele^,  should 
any  one  aft^Wards  coro^  and  say  he  was'  the  right  heir^  be 
nught,  either  by  the  grace  of  the  lond^  or:at  least  by  Ibe 
king's  itrit,  be  let  in  to  sue  for  the  inhentaiice^  aiid  aiaftfe 
his  claim  out  in  court ;  yet^  in  the  mean  tin^e,  the  land  re- 
mained in  the  lord's  hands ;  it*  being  a  rule,  ifaat  when  a 
lord  had  any  doubt  about  the  true  heir  to  his  tenant,  be 
might  hold  the  land  till  that  was  made  out  in  due  fona  of 
law.    This  wasJike  what  we  have  seen  was  done,  when 
there  was  a  doidit  whether  an  heir  was  of  age  or  ttoX ;  wiUi 
thb  difTerence,  IJbat  in  this  case  the  land,  in  the  mean  time, 
win  considered  as  an  escheat,  #hicb  was  ^  ail  ibtsntsaod 
purposes  die  absolute  property  of  the  lord ;  intheoidiery  it 
was  not  looked  upon  as  his  own,  butonfy  as-i/e'cti^^ocfiiU 
Lands  reverted  to  the  lord  by  escheat,  not  only  on  fail- 
ure of  heirs,  but  by  various  causes^  cH  forfeiture,     if  any 
one  was  convicted  of  felony,  or  confesiEfed  it  in  court,  he 
fost  Jiis  inheritance  by  the  law  of  the  land,  and  it  went  to 
his  lord  as=  an  etoheat      Where  a  person  held  of  the  king 
in  capite,  in  such  case,  as  well  his  land  as  bis  moveable 
and  chattels,  i^herevQr  di#y  were  found,  wi^re  taken* f<>rllie 
kin^a.use.    Again,  if  an  outlsvir,  or  on^  convileted  of  fe- 
lony, ihield  of  any  one  but  the  king^^th^n  als^all  his  mov«^ 
ables  belonged  to  the  kiug,  and  bis  l^nd  wai  tb  remain  in 
the  king's  hands  for  a  year ;  but  at  the  expvratioa  of  tiM 
time,  it  was^io  reverb  to  the  lord  of  the  fee :  tiiiif,showev€i'> 
whs  cum  domoruin  wly&ermne  etarborntn  eiCiirpatidUe, 
that  is>  according  to  the  barbarous  and  umwise  polity  bS 
those  days,,  not  till  the  king  had  6tst  sul>verted  all  tb^ 
houses,  ahd  extirpated  alt  the  trees  thereon. 

In  short,  when  a  judgment  passed  in  cohrt,  th^t  a  man 
should  be  exharedatus,  his  inheritance  reverted  to  the  lord 
of  the  fee,  '^s  an  escheat..  If  any  one  was  condemned  for 
theft,  his  moveables  and  chattels  went  to  thbshmff  of  the 

of  this  casualty,  and  the  king  is  considered  as  the  uUimvs  hares  not  bnt^ 
of  the  bastard,  but  in  all  cases  of  failur<»  of  heirs;  upon  the  principle, 
guodnuUivs  est,  eedit  domno  regi,    2  Blackst.  249.  Ersk.  Frhi.  b.  -3;  tit.  m 
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county ; .  biit  tlile  l<Mnd  pf  thefeeiXiook  tiie  isuid  m^utwatt^ 
bg  the  year^  as  in  the  former  cmt,  becauae  Iheft  vma  ndt 
an  offence  against  the  lingua  crown,  aa  robbery  and  fa6mi- 
cide  were.  When  any  one  was  r^ularly'and  legally. out- 
lawed, he  forfeited  his  lands;  and  though  h^  ii'aa  after- 
wards mtiored  by  the  k^ig^s  pardon,  neither  li^  nor  his  heirs 
could,  by  reason  of  such  pardon^  recorer  the  land  once 
forfmed,  against  the  lord;  for,  notwithstanding  the  kipg 
remitted  the  pains  of  Forfeiture  and  outlawry  aa  far  an  re- 
garded himself,  he  cbold  dot  thereby  infnnge  the  rights  of 
others  (a). 

:  It  was  to  illustrate  the  title  Qfrnarita-^iumy  that  we  were 
aUfivst  led  into  this  long- digression  ahtiut  the  law  of  descent, 
legitimaey,  and  escheat:  to  that  we  now  retom ;  and  shall 
conclude  what » to  be  said  upon  it,  by  speaking  pf  the  t^ 
noie  by  which  ^  tenant  iu  mdritdgio  held  his  estate* 

Maritaginro  was  of  tvt'okinds  I  one  was  callf- 
ed  lihermtiy  or  free ;  the  other,  servitio  QfmoaA'  ^*"^s^"*;*/ 
um^  liable*  to  the  usual  services.  lAkerum  maJritdgwm 
wiis  wlien  a  frecanaogare  part  of  his  land  with',  a  M;oman 
in  niarriage^  quit  add  freed  from  him  and  hia  heirs  of  all  sen* 
vice  towards  the  chief  lord.  Land  so  given  enjoyed. thife 
immunity  as  tow  down  a^-  to  .&e  third  h^ir;  and  during 
th«l  tune  oo  homage  was  to  be  done :  but  aftei*  the  third 
heir  wa^  de»d,  the  land  became  subject  to  its  oJd  services^ 
9ia4^boia^g€i  was  again  to  be  done  for  it.  if  land  waft  given 
intwHtagium s^roitio Qbmmum,  that  b,  with  a'pesbrva^ 
^tidn  of  th6  Jegial  aer vices ;  in  that  oasis,  the  husband  of  the 
wofoAU'aff^bisjheirs  dQwn  to  the  third  wo^to  perform  that 
service,  I»U  ydfc  \vithoiiCt  doing;  any  homage ;  but  the  third 
heir^  saysLGlanViUe,  was  to  do  hpniage  for  the  first  time, 
9M  so  wens  altbis.benra  for  ever  after ;:  thoiigb;  in  jcase  of 
HhrMm.m^riia^iumf  we^haive  seen  .that  hotnage  was*  nol 
tQ be doM' itU after  tbe diird  bdu-wasdead.  In  alt  these 
eases,'  hbv^ever,  where  no  homage  was  done,  y^t  a  feidty 

(«)  Olamr.  Ub.  7.  c;  17. 
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was  to  be  performed  by  the  woman  and  her  heirs,  either 
by  solemn  promise  or  by  oath,  almost  in  the  same  form 
and  words  in  which  homage  was  done. 

When  a  man  ha^ii^  land  given  him  tit  marita^umWiib 
a  woman,  had  by  that,  woman  an  heir  boniy  whether  male 
or  female,  who  was  beard  to  cry  within  four  walls,  c/amnn^ 
tem  et  auditum  infra  quafuor  pari^es^  as  they  expressed 
it,  and  smrived  his  wife ;  then^  whether  the  heir  lived. or 
noty  the  maritagium  remained  to  the  husband  during  his 
life,  and  after  Ins  death  reverted  to  the  donor,  or  his  heirs: 
but  if  he  had  no  heir  of  his  wife^  then  the  maritagium  re- 
verted to  the  donor  or  his  heirs,  immediately  upon  her  death. 
And  this  was  a  sort  of  reason  why  homage  was  not  usually 
received  for  these  maritagia.  For  when  land  was  given  in 
any  way,  and  homage  was  received  for  it,  the  efiect  of 
homage  was  such  that  the  land  could  not,  by  law,  return 
to  the  donor  or  his  heirs ;.  which  would  be  contrary  to  the 
intention  of  these  gifts  in  maritagiiHk.  If  the  woman  who 
had  land  thus  given  in  maritagium  had  survived  her  bus- 
band,  and  married  a  second,  the  law  was  the  same  as  to  his 
retaining  the  land  in  case  he  survived,  whether  the  first  hus** 
l^and  left  an  heir  or  not  (a)^ 

If  land  was  to  be  claimed  either- by  the  wife  or  her  hebr, 
as  having  been  given  in  maritagium,  there  was  a  difiisr^M^e 
between  such  a  claim  when  against  the  donor  and  his  heirs, 
and  when  against  a  stranger.  If  it  was  against  the  donor 
and  his  heirs,  ^hen  it  might  be  in  the  election  of  the  de- 
mandant to  sue  in  the  court  christian,  or  in  the  secular 
court.  For  questions  of  maritagium  were  considered  as 
belonging  to  the  ecclesiastical  judge,  if  the  demandant 
pleased  to  resort  to  him,  on  account  of  the  mutual  pro- 
mises made  by  the  man  and  woman  at  the  dine  of  the 
espousals.  But  if  the  suit  was  against  a  stranger,  then  it 
was  to  be  determined  in  the  lay  court,  in  the  same  way  as 
other  suits  about  lay-fees.    It  must  be  observed,  that  Kuch 

(«)  Glanv.  lib.  7.  «.  18. 
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a  suit,  like  a  plea  of  dower,  was  not  to  be  conducted  with- 
.  out  the  presence  of  the  warrantor;  and  as  far  as  concern- 
ed the  warrantor^  every  thing  was  to  be  ordered  as  in  an 
action  for  dower;  all  which  will  be  made  plain  when  we 
come  to  speak  of  that  proceeding :  only  this  must  be  re- 
.  membered,  that  the  third  heir,  alter  he  had  performed  his 
.  homage,  might  go  on  with  the  suit  without  the  authority 
of  his  warrantor  (a). 

The  subject  of  bondage  and  relief  deserves 
further  ccxisiderationy  and  will  properly  enough  ^°^CP«« 
follow,  what  has  just  been  said.  Upon  the  death  of  the 
fatho'  or  other  ancestor,  the  lord  of  the  fee  was  to  receive 
the  homage  of  the  right  heir  whether  he  was  of  age  or  not, 
sa  as  tfae,heir  was  a  male ;  for  women  could,  by  Uw,  do  no 
.homage,  though  they  sometimes  used  to  do  fealty ;  yet, 
when  they  married,  their  husbands  were  to  do  homage  for 
them,  in  cases  where  it  was  due  for  the  fee  they  held.  If 
a>male  heir  was  a  minor,  the  lord  could  not  .have  custody  of. 
the  fee  nor  of  .the  heir  till  he  had  receive<)  homage;  it  be- 
.ing  a  general  rule,  that  a  lord  could  demand  no  service, 
.  relief,  or  any  thing  else  from  the  heir,  whether  he  was  of 
age  or  not,  till  he  had  received  homage  for  the  fee  in  re- 
spect of  which  he  claimed  such  relief  or. service ;  and  this 
y9tSB  on  acci'unt  of  the  protection  the  heir  could  claim  of 
Us  lord  after  homage,  bui  not  before.  A  person  might 
do  homage  to  different  lords  for  different  fees ;  but  one  of 
these  was  to  be  the  chief  homage,  and  distinguished  above  * 
the  rest,  by  being  accompanied,  says  GlanviUe,.with  alle- 
giance (£);  which  was  to  be  pei:rormed  to  that  lord  of 
whom  the  homager  held  bis  chief  freehold. 

Homage  was  to  be  done  in  this  way :  the  person  was  to 
profess,  that  **  he  became  homo  domini  mi,  thp  man  of 
**.  bis  lord,  to  bear  hiin  faith  for  the  tenement  in-respect  of 
'f  which  he, did  homage ;  to  preserve  his  terrene  honour  in 
''  all  thills,  saving  only  the  faith  he  owed  to  the  king  and 

{m)  GUav^  lib.  9.  c.  18.  ip)  Cum  UgeancUfidim. 
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^  his  hem,**  From  this  it  is  clear,  that*  it  would  be  a 
breach  of  faith  and  of  homage  for  a  vassal  to  do  any  thing 
to  ihe  damage  of  the  lord(aX  unless  in  his  own  defence, 
or  at  the  command  of  the  king^  when  bis  lord  had  taken  up 
Brms  against  his  sovereign  lord  the  king :  and,  io  general, 
it  would  be  a  breach  of  faith  and  of  homage  to  do  any 
thing  ad  exharedationem  domini  suiy  vet  dedecus  corporis 
$ui.  If  then  several  lords,  to  each  of  whom  a  tenant  had 
done  homage,  should  make  war  on^'each  other;  it  was  the 
tenant's  duty  to  obey  the  commands  of  his  chitf  Ibtd^  an3 
to  go  with  him  in  person^  if  he  required  it,  against  'aiiy  of 
the  rest ;  notwithstanding  which,  in  all  other  respi^cts,'the 
jiervices  owing  to  such  other  lords  were  still  t6  be  dtdy  ren- 
dered by  the  tenant.  The  penalty  of  doidg  any  thing  to 
liie  diijierison  of  a  lord,  was  for  the  tenant  and  fcis-heirs  to 
lose,  for  ever,  the  fee  held  of  him :  the  same,  if  the  tenant 
ppt  violent  hands  upon  hitii,'  to  hurt  or  do  him  any  atro- 
cious injury  (&)• 

Glanville  makes  it  a  question,  whether  a  tenafat  could 
be  put  to  answer  in  his  lord's  cpurtfordeiatilt  in  any  of  the 
above  particulars,  and  whether  the  tord  could  distrain  him, 
by  judgment  of  his  court,  without  the  command  of  the 
king  or  his  justices ;  or  without  tibte  king's  writ,  or  that 
of  his  chief  justice.  And  he  thought  that  the  taw  allbwed 
a  lord,  by  t^e  judgment  of  his  court,  to  caH  upon  and 
distrain  bis  homager  to  come  to  his  court ;  and  if  the  ho- 
mager could  pot  purge  himself  against  the  charge  of  his 
lord  t^rtid.  manu^  by  three  persons,  or  as  many  more  as  the 
court  might  require,  he  should  be  in  misericordii  doriHhi  to 
the  amount  of  the  whole  fee  he  held  of  him.  Olanvilte 
puts  another  question  ;  whether  a  lord  could  distrain  his 
homager«to  appear  in  his  court  to  answer  for  tb6  service  of 
Which  fhe  lord  complained  he  deforced  him,  or  made  de- 
fault in  payment ;  and  he  thought  that  the  lord  might,  witiN 
out  the  command  of  the  king  or  his  juiticds;  and^tbat  in 

(ft)  Difminum  suum  if\ftsiare,  (6)  GUnv;  lib.  9.  c.  1. 
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such  a.proctecEng  die  lord  and  his  faohiager  might  come 
to  the  dud^  or  the  great  assise,  l^  meaii^  of  any  one  ot 
the  pares  who  chose  to'  make  himself  a  witness  that  he  had 
seen  the  tenant  or  his  ancestors  do  to  the  locd  and  iiis  an- 
cestcM-s  the  service  in  dispute,  which  he  was  ready  to  de^ 
ruign  or. prove;  and  that  if  the  tenant  was  in  this  manner 
convicted,  judgment  should  be  for  him  to  lose  the  whole 
fee  which  iie  held  of  the  lord.  Where  a  lord  found  he 
cauld  not  in  this  mzxiJkQX  justiti&rej  or  compel  his  tenant 
to  appear  in  his  court,  he  .was  oblig^ed  to  resort  to  th<^  pro-' 
cess  of  the  curia  regis(a)  ^  that  is,,  to  the  command  or  writ 
of  the  king,  or  his  justices.    '    -  ■   '    - 

Homage  might  be  done  by  every  freeman,  as  well  those 
within  age  as  those  %vIio  were  of  full  age,  whether  clergy 
or  lay.  Yet  bishops  consecrated  could  not  do  homage  to 
the  king,  .though  they  held  their  bbhoprics  as  baronies,  bu(< 
only  fealty ;  and  this  they  performed  with  an  oath.  It  w$s 
uaiial  for  bishops,  eleci  to  do  homage  before  their  jconse* 
apation(/^)i    " 

it  is  to  be  understood,  that  homage  was  not  a  mer^  per- 
sonal thing.  It  was  done  in  respect  of  some  benefit  dfe-' 
riv€id>  Jrom  propierty  ^t  possession. .  It  was  due  in  respect- 
of  lands,  tenenftents,.  services,  rents  in  certain,,  whether' 
in  jofiifey  or  other  dii]q[Sv;  but  widiout  some  of  these  causfip  • 
no  hoim^e  was  dUe  ib  a  lord,,  diongfatit  might  be  due.  to>tbe' : 
Idng.  Agaia^  homage  .was  not  dii^  in  respect  of  all  lands; 
for  it  was  not  due  on  accomit  of  dower,  nor  fre^  mari^iage,' 
nor  from  the  eldest  wter  on  account :  of  the  fees  of  younger 
sisters,  till  after  tjie  ihitid  descent V  nor  of^a  fee  given  infr-ee:' 
alms(c)«  .    I  .  . 

:  Hpniage  alight  be  received  by  any  free  miaa  or  wommi, 
whether  of  age ^or  not,  as  well  ciergy  a^  lay.>    If  homage^ 
had  been  done  -to  a  woman,  and  4^  manied^  it  was  to  be' 
dboe  wer  again  to  the  husband;  •yet,'in  a  case  spmewtiat 
simflar,  pamely,  when  a  persop,  by  a  findl  concord  made 

(a)  QUnv.  Kb.  9.„c.  1.  (6)  IM.  «         (»}  Ibid.  o.  %. 
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in  court;  recovered  land  for  which  a  rdief  had  been  paid 
to  the  chief  lord,  it  was  a  queationy  whether'  the  pferson 
recovering  was  bound  to  pay  a  relief,  upon  his  coming 
into  possession  thereof  (a). 

In  cohsequence  of  hom^e  being  performed^  there  arose 
a  m&tual  relation  between  the  parties;  according  to  the 
rule,  quantum  homo  debet  domino  ex  homagifi,  ionium  illi 
debet  dominm  ex  dominio;  pntter  solam  reverenttam.- 
Therefore,  when  land  was  given  for  the  service  and  Iuk. 
mage  of  the  tenant,  and  any  one  ;ifterwards  instituted  a 
suit  for  that  land,  the  lord  was  bound  to  warrant  it  to  him, 
or  to  give  him  in  lieu  thereof  competens  excambium,  an^ 
equivalent  in  value. 

*  When  an  heir  who  had  bee\i  in  custody  came 

^*  *      ofage,  the  inheritance  was  restored  to  him  with-. 
'  out  paybg  a  relief;  that  being  remitted  in  consideration  of. 
the  [Profit  the  lord  had  derived  from  the  custody.     A  fe* 
male  heir,  whether  of  age  or  not,  was  continued  in  custody 
till  she  was  married  by  the  advice  of  her  lord.    If  she  had 
b^n  within  age  when  she  first  came  into  the  lord's  custo- 
dy, then  upon  her  marriage  the  inheritance  was  quit  of  all . 
relief;  but  if  she  wsis  of  age  when  she  first  came,  into  the . 
lord's  custody,  though  she  continued  some  time  in  custody 
before  marriage,  yet  her  husband  was  to  pay  a  relief  upon . 
die  marriage ;  and  a  relief  once  paid  by  die  husband,  >waf . 
an  acquitted  both  to  husband  and  wife,  during  their  several 
lives,  for  any  relief  on  account  of  the  inheritance  :  soljiat . 
neither  the  wife  nor  her  second  husband,  if  she  had  one, 
nor  the  first  husband,  should  be  survive  her,  could  be  called . 
upon  to  pay  any  relief  (&). 

If  the  male  heir  was  of  age  when  his  ancestor  died,  and 
vras  well  known  to  be  the  heir,  he  might  hold  himself  in 
the  iidieritance  even  against  the  will  of  the  lord^  as  we  be- 
fore said;  provided  he  made  a  tender  of  his  homage,  and 
a  reasonable  relief,  in  the  presence  qf  credible  persons, 

(«)  OlAOT.  lib.  9.  c.  S.  («)  Xbt«k  c.  4* 
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The  relief  of  one  knight's  fee,  according  to  the  custom  of 
the  realm;  viras  said  to  be  reasonable  at  a  hnndred  shillings.' 
The  relief  in  socoage-tenure  was  one'year's  value  of  the 
land.  As  to  baronies,  nothing  certain  vtvls  fixed  concern- 
ing  their  reUeP;  but  the  relief  they  were  tc^  pay  was  mea- 
sured by  the  pleasure  and  tnercy  of  the  king  alone,  to  whom 
it'was  due.  The  law  was  tlie  same  in  8erjeanties(fl). 
^  When  die  lord  and  the*  heir  had  come  to  an 
agreement  respecting  what  was  to  be  paid  for 
relief,  the  heir  might  exact'reasonable  aids  from  his  homa- 
gers; always  proportioning  this  demand  to  their  circum- 
stances, and  the  size  of  their  fees ;  that  it  might  not  become 
such  a  grievous  imposition  as  would  intirely  destroy  their 
contenement,  or,  to  use  an  English  term  which  has  been 
formed  fr6m .  it,  their  countenance,  and  appearance  in  the' 
world :  and  no  other  measure  was  settled  for  ascertaining 
these  aids  but  this  regard  to  facts  and  circumstances.  With 
the'abofe  pre^cautions,  a  lord,  in  other  cases,  might  exact 
similar  aids  of  his  tenants ;  as  when  he  made  his  son  and 
heir  a  knight,  or  when  he  married  his  eldest  daughter.  Glan- 
ville  made  a  question,  whether  lords  could  demand  these 
aids  of  their  tenants  to  enable  them  to  carry  on  their  wars? 
The  practice,  at  least,  was  for  them  never  to  attempt  to  dis^ 
trafin  for  aids  on  this  occasi6n,  but  to  leave  them  to  the  vo- 
luntary generosity  of  their  tenants.  For  the  other  aids,  so 
long  as  they  were  reasonable,  lords  might,  by  judgment  of 
theil* 'Courts,  without  the  precept  or  command  of  die  king 
or  his  chief  justice,  ^distrsdn-tfa«ir  tenaints  by  the  chattels 
that  were  to  he  found  on  their  fees,  or,  if  need: were,  by: 
the  fee?  themsdves ;'  so,  kowever,  that  die  proceeding  was 
had  regularly  by  the  judgment  of  the  court,  and  consistent 
widi  the  reasonable  custom  thereof. '  If  a  lord  could  distrain 
his  tenants  for  payment  of  these  reasonable  aids,  much 
more,  says  GlanviHe,  in%bthe  make  distress' for  payment 
of  his  relief  atid  for.  such  service  as  was  due.  to  him  on* 

(«}  Olanr.  lib.- 9.  e.  4. 
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accopnt  of  die  fee  (a).  ,  Tlius  we  s^  t|ie  rem/edj  bj  distress 
hady  in  Glanviile's  time,  beconie  a  process  firsft  against  the 
chattels;  and  only  n  opm  fueriiy  was  there. recou/se  to 
die  fee  itself;  though  it  is  probable^  tl^at  in  the  origin  of 
this  summary  n^thod  of  ,compeQi«g  tenants  to  do  tl^eiraer- 
vices,  it  >iras  usual  to  taJie  the  whole  fer  into  th^  lord's 
hands  as  a  forfeiture,  to  enable  him  to  do  that  justtice  to 
himself  which  his  tenant'  refused ;  but  tbi$  rigorous' pro- 
ceeding was  by  degrees  softened  down  to  one  against  the 
moveaMes;  and  only  in  default  of  them^  against  the  land. 
AdmiDistration  Hitviag  takoi  thifl  view  of  the  nature  of  t^ 
of  justice.  nures  abd  estates,  it  seems  iiecessary  to  con- 
sider the  order  of  adniinistering  justice,  with  the  pfoceas 
and  modes  of  proceeding  ijn  obtaining  redress  for  any  in- 
jury to  property  or  to  the  person ;  aa  enquiry  not  less  in- 
teresting tiran  die  former,  as  it  contains  in  it  the  $rst  outline 
of  that  course  of  judicature  which  prevaik,  with  cwsi4^r- 
sdble  alterations  indeed,  at  diis  day.  In  pursuing  tbis>  t)»^e 
will  be  ocoCsion  to  notice  such  parts  pf  the  law  conc^rniiiiS 
privaite  right^  as  have  not  already  been  men^ned.  ; 

Pleas  were  divided  into  civil  and  crinmuJ.^  Criminal 
pleas  were  again  divided  into  sudh  as  belonged  ad  coranam 
domini  regis,  said  such  as  were  ^tbiii  the  jurisdiction  of  the 
sheriff.  The  pleas  belongihg  to  the  UUg'fl  cfQy/u  ff^f^e, 
the  crimen  htstb  majestatis,  39  the  dffiith  of  the  king,  or  any; 
sedition  touchidg  his  perlson  or  tjie  lealm ;  pje^s.concerjai- 
ing  the  fra^idulent  concealment  of  tii^aaur^  trpye^  pjeas  4e- 
pace  domini  r^i$  itfractd;  pt<»9  of  homic|df»,  bui^piingf 
rqibbery,  riqpe,  md.tii^  mmenfiklHjiM  wiicji  offjenjcf^, 
wei%  puniriied  witb  dedth^iotthe4p99  of  |ii|Bd>ft« .  Qj%lxth^ 
crime  of  theft  w^  excepted,  which. ^a9wj|yiii)  tih»  c^gia-*< 
2«nce  of  the  sheriff,  and  deteosliinahie  in  tb«:P0P9ty.  cp^X^ 
Hie  •sheriff,  in  like  manner,  in  ctasfli  ;^'her|e  die:  lo/rrf  o^ar 
fhac^ise  neglected.todb  jusdlce;h»d  oognmficeof^n^ 
tm^'tm  tUey  were'dien  called,  vtfi^a,  ^iHiki  plag0i  ut^ss 

(rt)  OUtJV.. ct,  te     .^ 
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the  party  complaining  added,  as  he  migfat  if  he  pleased, 
an  allegation,  depace  domini  regis  infract £,  naniely,  that 
•  it  wasr  against  the  king^s  peace  (a). 

Civil  pleas  ^ere  divided  in  the  same  way;  some  being 
entertained  in  the  king's  court,  and  others  in  that  of  the 
sherifF.  In  the  king's  court  were  determined  pkas  concern- 
^^ing  baronies ;  that  is,  manors  held  of  the  king  in  capites 
pleas  concerning  advowsons,  villenage,  dower  unde  nihil; 
complaints  for  breach  of  final  concords  made  iA  the  Idng's 
court;  questions  of  homage,  reliefii,  and  purprestures; 
pleas  of  debt  owing  By  lay  persons,  or,  as  they  were  called, 
placita  de  debitis  laicorum(b). 

The  foUo wmg  civil  pleas  belonged  to  the  AentTs  court : 
pleas  of  right  to  freehold,  when  the  court  of  the  lord  oi 
whom  the  land  was  held,  had  made  default  in  determine 
ing  the  right;  and  questions  upon  villenage;  and  di^se/ 
plea$  were  always  commenced  by  the  king's  writ. 

Besides  these,  which  were  all  de  proprietatef  there  were 
other  pleas  super  possessione,  which  were  decided  by  re? 
cognition  of  jurors.  Of  all  these  we  shall  speak  in  their 
Order. 

First,  of  pleas  in  the  king's  court,  or  curia  regis,  as  it 
was  then  called.  ^  When  any  one,  says  Glanville,  complaiiH  ^ 
ed  to  the  king  or  his  justices  concerning  his  fee  or  free-: 
hold,  if  '*  the  matter  was  such  as  was  proper  for  that  tri^ 
**  bunal,  or  such  as  the  king  pleased  should  be  examined 
'^  there,  the  party  had  a  writ  of  suniniLons  to  the  sheriff^ 
^*  directing  him  to  command  thew^ng.doer  to  restore  the 
''  land  of  which  he  had  deforced  the  complaiaant;  and  un* 
*'^  less  he  did,  to  summon  him  by  goodisttmmoners  to.  ap* 

(#}  In  thitdiitinetioii  between  the  slieriS^g  jiiritdidtion  ujU  tb«t  of  the 
king,  we  see  the  reason  of  tlwaUegation  in  modern  indictments  and  wrkt, 
«i  et  enmiof  <*  the  king's  crown  and  dignity,*'  «<  the  king's  pea^,"  and 
**the  peace ;"  this  last  expression  being  sufficient,  aftnr  **  the  peace  iof 
**  Oi  Aer^  had  ceased  to  be  distinguished  as  a  sepiriiti  jurisdiction; 
OWn¥ilIe,lib.l.c;ii$. 

(b)  Qlanv;  ISli*  1.  c.  9. 
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''  pear  before  the  king  or  his  justices,  at  such  a  day,  to 
/  "  shew  wherefore  he  refused  so  to  do."-^  The  following 
was  the  form  of  the  writ :  Rex  vicecomiti  m- 
wri  0  ng   .  ij^fgj^  .  p^^f^ip^  ^  qy^^  ^f^^  dilationereddat  * 

B.  unam  hidam  terr^  in  vitld  (naming  it)  unde  idem  B. 
queritUTF^  qubd  prddictus  A.  ei  defdrceat :  et  nisifecerit, 
summone  eum  per  bonos  sufhmonitores,  quid  sit  ibi  coram 
me  vei  justitiariis  meis  in  crastino  post '  octabas  clausi 
Pascha  apud  (naming  the  place  where  the  court  sat)  osten" 
siirus  quare  nonfecerit,  et  habeas  ibi  su)nmonitores,  et  hoc 
breve.     Teste  Kunulpho  de  Glanvilla  apud  Clarendon  {a). 
At  the  appointed  day  the  party  summoned  either  came 
or  not,  or  sent  a  messenger  to  essoin  (6)  him,  that  is,  to 
make  ah  excxise  for  his  not  coming.     If  he  neither  came, 
nor  sent  an  essoin,  the  demandant  was  to  appear  in  court, 
and  wait  his  adversary  for  three  days.     If  he  did  not  ap-! 
pear  at  the  fourth  day,  and  the  summoners  offered  to  prove 
they  had  duly  summoned  him,  another  writ  of  summons 
issued,  appointing  his  appearance  iu  fifteen  diays  at  least ; 
and  this, writ  required  him,  as  well  to  answer  upon  the 
merits  of  the  complaint,  as  for  his  contempt  in  disobeying 
the  first  summons.     When  three  writs  in  this  form  had  is- 
sue^d,  and  he  neither  appeared  nor*  sent  any  one  to  essoin 
bkn,  his  land  vvas  taken  into  the  king's  hands,  and  so  it  re- 
mained for  fifteen  days;. and  if  he  did  not  appear  within 
that  time,  the  seisin  of  it  was  adjudged  to  the  complainant,* 
nor  cobid  the  owner  have  any  remedy  to  recover  it,  but  by 
writ  of  right :  yet  if  he  appesu-ed  within  those  fifteen  day^,* 
dnd  was  willing  to  replevy  the  land,  he  was  commaiided  to 
cqme  again  on  the  fbut^  day,  and  right  should  be  [done ; 
when,  if  he  appeared,  the  seisin  was  restored.     Indeed,  if 
he  had  appeared  at  the  third  suoimons,  and  acknowledged 

la)  Gianv.  lib.  1.  c.  6. 
{h)  Esiomum,  or  Etconinim^  says  Spelman :  en  privativam,  et  soing,  cura  ^ 
«b  angustia,  cura,  v.el  labore  liberare ;  which  is  a  more  probable  deriva- 
tion, than  clofxyuo-^ai;  though  it  should  signify  to  .excuse  by  means  of  aa 
oath ;  whieh,  to  be  sarei  is^the  preeisCxiature  of  an  essoin.  Vid.  Spdml 
voce  Essoniare.  *  . 
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all  the  former  sunnnoDses,  he  would  lose  the  seisin  of  bis 
land,  unless  hcf  could  produce  a  writ  from  the  king  to  the 
justices,  declaring  that  he  had  been  in  the  king's  service  at 
the  time  appointed  by  the  court,  and  commanding  that  he 
should  not  be  held  as  a  defaulter,  nor  9uffer  as  such  (d). 

If  the  party  denied  that  he  war  summoned,  he- was  to 
swear  it  duedecimi  manu;  and  at.  the  appointed  day, 
should  any  of  the  jurors  who  were  to  swear  it,  fail,  or  any 
be  lawfully  excepted  to,  and'no  other  put  in  his  place,  that 
very  instant  the  defendant  lost  the  seisin  of  his  land,  as  a 
defaulter.  If  he  disproved  the  summons  in  the  above  way, 
he  was,  the  same  day,  to  answer  to  the  action. 

Thus  far  of  appearance  and  non-appearance  •  r  • 
next  as  to  essoins.  If  the  party  did  not  appear 
at  the  first  summons,  but  sent  a  reasonable  essoin,  it  would 
be  received :  and  he  might,  in  like  manner,  essoin  himself 
three  times  successively.  The  causes  of  excuse,  called 
essoins,  allowed  in  the  king's  court,  were  many.  The 
principal  essoin  was  that  ^  infirmitate.  This  was  of  two 
kinds :  one  was,  de  infirmitate  veniettdi;  the  other,  dein* 
Jirmitate  reseantisa ;  of -which  the  first  Was  called  after- 
wards, de  malo  veniendii  the  latter,  de  malo  lecti. 

If  at  the  first  summons  the  essoin  de  infirmitate  veniendi 
was  cast,  it  was  in  the  election  of  the  complainant,  upon 
his  appearing  in  courts  to  demand  from  the  essoniator,  or 
person  who  made  it,  a  lawful  proof  of  the  essoin,  on  the 
very  day ;  or  that  he  should  find  pledges  (6),  or  make  a 
solemn  engagement  to  bring  a  warrant  or  proof  of  rtre  es- 
^  soin,  that  is,  the  principal  summoned,  at  a  day  ilppointed. 
And  in  this  manner  might  t^e  tenant  be  essoined  three 
times  successively.  If  he  did  not  come  at  the  third  day, 
nor  send  an  essoin,  the  court  awarded,  that  he  should  ap- 
pear on  another  day,  in  person,  or  by  a  sufficient  attorney 
(or  responsalisj  as  he  was  then  caHed),  who  would  be  re* 
ceived  ad  lucrandum  vel perdendum  in  his  place.    If  the 

(a)  Glany.  lib.  1.  c.  7,  8.  '     (6)  QaoTille's  words  ar^^  wl  jiUffum 

inv€m€t,veljidemdpkft, 

K2 
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party  summoned  appeared  on  the  fourth  day^  after  three 
essoins^  and  avowed  them  all,  he  vfw  required  to  prove 
the  truth  of  them  by  his  own  oath  and  that  of  another,  and 
on  the  same  day  was  to  answer  to  the  action:  and  if  he 
4id  not  appear  at  the  fourth  day,  nor  send  his  attorney,  his 
land  was  taken  into  the  king's  hands,  as  before  mentioned* 
There  issued  also  an  attachment  against  the  essoniators. 
tanquam  falsarios,  fqr  not  performing  the  engagement 
they  had  made  for  their  principal ;  and  in  the  mean  time 
the  principal  was  summoned,  to  shew  cause  why  he  did 
liQt  avow  and  make  good  what  bis  essoniator  had'  engaged 
for  in  his  name :  a  summons  went  also  against  the  pledge 
put  in,  as  above  mentioned,  by  the  essoniator,  to  shew* 
.  cause  why  he  did  not  produce  the  principal  to  make  good 
Ihe  essoin  (a). 

If  the  principal  appeared  widiin  the  fifteen  days,  and 
was  willing  to  replevy  the  land,  a  day  was  given  him ;  and 
if  he  then  gave  his  sureties,  he  recovered  his  seisin.  If  he 
idenied  all  the  summonses,  and  disproved  them  duodecim4 
manu;  or  if  he  admitled  the  first,  avowed  his  three  essoins, 
and  on  the  fourth  day  produced  the  above-mentioned^writ, 
testifying  that  he  wasin  the  king's  service ;  be  could  in  that 
case  recover  seisin  of  the  land :  but  if  he  did  not  appear 
within  the  fifteen  days,  the  seisin  was  adjudged  to  Jthe  com-!* 
plaiuant,  as  before  mentioned.  The  direction  in  the  writ 
to  the  sheriff  for  taking  the  land  in  the  c^e  of  the  king 
was,  capias  in  manum  meam;  and  of  that  for  giving  pos- 
session of  it  to  the  complainant  was,  seisiai  M.  de  tantS 

In  the  ^ame  maimer  a  man  might  essoin  himself  three 
jdmes  de  infirmiiate  reseaniisa,  or^  de  malo  lecti;  and  if  th.e 
party  appeared  not  at  the  third  summons,  the  judgment  of 
the  court  was^  that  it^be  seen  whether  the  infirmity  be.  a 
languor,  or  notr  For  this  purpose  a  writ  issued,  comr 
^aaanding  th^  sheriff  to  send  four  lawful  men  of  his  county 

Ca)  GUnv.  |ibv'l.  c.  13,  Idj  14,  15. 
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to  view  the  party :  and  if  they  saw  that  it  was  languor^ 
they  Were  to  appoint  tiim  to  appear,  or  send  his  attorney, 
ill  a  year  and  a  day ;  but  if  they  thought  it  not  to  be  a  lanr 
gttor,  they  were  to  appoint  a  certain  day  of  appearance  for 
him  or  his  attorney,  at  which  time  the  four  viewers  were 
Kkewise  to  appear  and  testify  their  view.  Two  essoniators 
were  necessary  to  tnake  this  essoin  (a). 

Perhaps  ^  first  two  essoins  might  be  venieHdiy  and  th^ 
third  d^  reseantisA ;  in  which  case;  persons  were  to  foe  sent 
to  view  whether  lungtwr  or  not  i  but  if  the  first  two  wer^ 
^  de  reseantisi,  and  the  third  veniendij  they  were  adjudged  as 
if  all  were  veniendi :  for  it  was  a  rule,  al  wah^s  to  Judge  ^m:* 
cording  to  the  nature  of  the  last  e!»oin(6)* 
>  We  have  Seen  that  the  land  of  a  person  who  did  ndt 
appear,  was  taken  into  the  king's  hands.  It  was  abo  liie 
practice,  if  a  person  had  appeared  and  answered,  and  a  fu-i^ 
tore  <lay  was  given,  and  at  that  day  he  neidier  came  nor 
sent  his  attorney,  diat  his  land  shoiikl  be  taken  into  the 
king's  hands ;  but  Oianvme  states  this  ramterial  difference^ 
that  be  c6eld  not  in  tbi^  ease  replevy  it ;  he  was  abo  sum* 
moned  to  hear  the  judgment  of  the  court  upon  his  defaidt : 
however;  whether  be  appeared  or  not,  be  lost  his  aeisin 
(onr  the  fi^rst  default,  unless  he  could  avoid  the  summons  by 
the  before-mentioned  writ  de  servitio  regis,  A  person  who 
had  ansvrered  in  court  and  departed  in  a  lawAil  way,  toight 
recur  to  the  three  essoins,  unless  there  was  any  agreement! 
to  waive  th^m. 

If  a  person  had  essoined  himself  once,  and  at  die  second 
day  he  neither  came  nor  essoined  himself,  we  have  seen  that 
a  writ  issued  to  the  sheriff  to  attach  the  essoniator  tanquam 
f alsarium,  tis  before  mentioned  (c).  That  the  essoniatoi' 
inight  be  treated  with  a  reasonable  fairness,  b^  abo  Was 
allowed  to  essoin  himself.  Thus,  if  any  obstacle  happen- 
ed to  retard  him  in  going  to  essoin  his  principal,  so  that 
he  could  not  get  to  the  court  at  the  appointed  day,  he 

(a)  Olanv.  lib.  1.  c  18, 19.      (>)  lb\d,  cv  ftO.       (c)  Ibid.  c.  20,  SI. 
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had  till  the  fourth  day,  as  his  ptiiicipal  bad ;  and  if  any  one 
came  within  that  .time  to  essoin  Jiim,  he  was  received  iD 
like  manner  as  the  essoniator  of  the  principal  (a).  The 
,  principal  might  also^if  he  pleased,  send  a^cond  essoniator, 
who  was  to  state  to  the  court  the  excuse  of  the  principal, 
that  he  sent  &at  excuse  by  an  essoniator  who  was  detained 
by  accidents  on  the  road,  and  that  he  would  p}*ove  this  as 
the  court  should  award  (b).  In  all  cases  of  essoins,  if  the 
adverse  paTty  had  departed^  upon  a  day  having  been  give& 
by  the  essoniator,  the  appearance  of  the  principal  within 
the  fourth  day  signified  nothing :  for  the  day  given  by  the 
essoniator  must  still  be  observed  (c). 

Thus  far  of.  the  essoins  de  ir^rmitate  veniendi,  and 
de  infimutate  reseaniisa ;  or,  as  they  have  since  been 
called,  de  malo  veniendi,  and  de-  malo  lecti,  .  Glan- 
ville  mentitms  several  others;  as  that  de  ultra -mare; 
upon  which  the  party  had  at  least  forty  days.  Another 
was,  subita  aquarum  inundatio,  or  the  like  unexpected 
aceident>  which  was  allowed  to  save  the  four  days(<2). 
Another  was  called  per  servitium  regis ;  and  in  that  case 
the  plea  was  put  without  a  day^  till  the  party  returned  from 
the  service  he  vvas  on:  wherefore  this  was  never  allow- 
ed to  those  who  were  constantly  in  the  service  of  the  king, 
such  persons  being  left  to  the  ordinary  course  of  the  court. 
This  .essoin  de  servitio  regis  lay  only  for  persons  in  the 
king's  service  before  the  plea  was  commenced.  If  any 
went  into  the  king's  service  after  the  plea  commenced 
and  essoined  himself,  there  was  this  difference,  whether  he 
was  there  permandatum  regis  ex  necessitate,  or  ex  volun- 
tate,  widiout  any  mandate.  In  the  former  case,  the  above- 
mentioned  order  was  observed,  and  the  plea  was  put  sine 
die :  in  the  latter,  it  was  not.  Another  distinction  was 
made,  whether  the  service  was  ultra  marey  or  citra  mare  : 
if  the  former,  he  had  the  usual  forty  days,  and  was  ex-^ 

(4e)  Clany.  lib.  1.  c.  SI,  22.  (b)  Ibid.  c.  23.  (c)  Ibid.  c,^\. 

id)  Ibid.  c.  25/jik 
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pected  at  the  expiration  of  them  to  appear  and  shew  the 
king's  writ,  ds  we  have  before  seen :  in  the  latter,  it  was 
at  the  discretion  of  the  justices  to,  give  a  less  or  a  greater 

*  time,  as  they  thought  it  best  suited  the  king's  service  (a). 
,    There  was  an  essoin  ftr  infirmitatemy  which  infirmity 

'  must  be  such  as  had  happened  since  the  party  arrived  in 
the  town  where  the  court  was.  In  this  case  the  court 
ordered,  that  he  should  appear  the  next  day,  and  so  on  for 
three. days  successively ;  and  if  he  made  the  fame  excuse 
the  third  day,  then  four  knights  were  directed  by  the  court 
to  attend  and  see  whether  he  was  able  to  make  his  appear- 
ance or  not :  if  not,  and  they  testified  the  same  in  courts 
he  had  a  respite  for,  at  least,  fifteen  .days  (6^. 

,  Another  essoin  was  de  esse  in  peregrinatione.  There 
was  a  distinction  in  this  case,  as  in  that  of  the  king's  ser- 
vice, whether  the  party  had  commenced  his  journey  before 
the  suit,  or  since.  If  he  had  been  summoiied  first,  the 
proceeding  took  its  course,  as  before  stated :  if  not,  then 
there  was  a  difference,  whether  his  journey  was  towards 
Jerusalem,  or  otherways.  In  the  former  case,  he  had  a 
respite  of  a  year  and  a  day,  at  least;  in  other  cases,  the 
respite  lay  in  the  discretion  of  the  justices  (c). 

Having  considered  the   circumstances'  re-  r^e  ^ 

°  ,  Of  summons. 

lating  to  the  tenant's  appearance  in  court,  let 
us  pause  a  while,  and  look  back  to  the  nature  of -the  writ 
which  was  to  compel  this  appearance,  and  the  method 
taken  for  its  execution.  The  writ  of  summons  had  in  it 
this  clausa  addressed  to  the  sheriiBT,  ''  et  habeas  ibi  sunh- 
."  monitores,  et  hoe  breve ;"  in  consequence  of  which  the 
first  inquiry,  when  the  demandant  offered  himself  at  the 
appointed  day  in  court,  was,  whether  the  sheriff  had  there 
the  writ  and  the  summoners.  If  he  had,  and  the  sum- 
mons was  proved,  they  proceeded  as  before  mentioned; 
but  if  the  sheriff  did  not  appear  within  the  fourth  day, 
(which  was  allowed  also  to  the  tenant)  then  there  issued  a 
(a)  Glanv.  lib.  1.  c.  27,         (&)  Ibid.  c.  38.  (c}  Ibid.  c.  29. 
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^rit  de  acundd  summonitione,  directiog  bim  to  samiMn 
the  tenant^  and  to  appear  himself  and  shew  cause  why  he 
did  not  summon  him  upon  the  first  writ.  This  contained 
tins  first  writ  of  summons,  with  the  addition  of  this  clause : 
fft  tu  ipse  sis  ibi  ostensurus  quart  illam  summonitionem  ei 
non  feceris,  siciit  tibi  praceptum  fait  per  aiiud  breve 
meum,  €t  habeas  ibi  hoc  breve,  et  illud  aliud  breve.  If  the 
dieri^^  came  at  the  day,  and  confessed  that  he  had  not  ex- 
ecuted the  writ,  be  was  th^ n,  as  they  termed  it,  in  miseri^ 
cordid  regisj  that  is,  he  was  amerced ;  the  demandant  lost 
a  day  without  effect,  and  the  tenant  was  to  be  summoned 
again :  but  if  the  sheriff  averred  tbat  he  commanded  lawful 
summoners  to  make  the  first  summons,  and  they,  beiiig 
present,  admitted  it,  they  as  well  as  the  sheriff  were 
amerced,  if  they  had  not  obeyed  it.  But  if  they  denied 
that  the  sheriff  ^ave  them  charge  of  the  summons,  then 
there  was  a  distinction,  whether  the  sheriff  i^^ve  it  in  the 
county-court  or  not.  Such  matters  ought,  properly,  to  be 
tran;iacted  in  that  court ;  and  if  the  plea  was  commenced 
some  time  befpse  the  county*court,  GlanviUe  says,  attachia^ 
hitur  usque  ad  camitatum,  and  then  a  complete  summons 
was  to  be  made.  If,  then,  the  summoners  hadbeenenjoine|l 
in  the  county,  and  it  was  so  proved,  the  summoners  were 
amerced ;  for  this  was  a  solemn  act,  which  they  would  not 
be  allowed  to  deny :  if  out  of  die  county,  and  they  denied 
the  commmd,  then  the  sheriff  alone  was  amerced,  fqr  exe- 
cuting ^  writ  in  a  private  and  improper  manner:  for  aU 
public  acts,  such  as  enjoining  summons  to  be  made,  taking 
pledges  Qf  prosecuting,  and  pledges  de  stando  md  rectum^ 
ought  to  be  transacted  in  a  public  manner,  that  there  might 
h^  no  debate  concerning  such  prefatory  process ;  a  carcum- 
stance  which  would  lead  to  giceat  impediments  in  suits.  If 
the  summoners  were  not  present  at  the  appointed  day,  but 
sent  their  essoniators,  who  essoined  them ;  and  added,  that 
they  had  properly  summoned  the  party ;  in  that  case,  thei 
first  day  was  considered  as  not  lost  to  the  demandant,  and 
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the  aiiminoners  were  amerced  for  not  appearing  and  prov* 
itig  the  summons,  as  was  enjoined  them,  unless  they  could 
excuse  themselves  by  the  king's  writ  de  servitio.  It  should 
be  remembered,  that  one  or  other  of  the  summoners  might 
'excuse  himself  at  die  first  day;  and  in  that  case,  the  first 
'  day  was  not  considered  as  lost  to  the  demandant  (a). 
Such  was  the  proceeding  where  the  tenant  was  of  aUach* 
simply  summoned^  without  any  pledges  being  "»•"*• 
given.  It  may  be  proper  to  mention  in  this  place;  what  the 
process  would  be,  when  an  a^/acAmen/ was  necessary.  If  the 
suit  was  of  a  kind  to  make  it  necessary  for  the  tenant  to  find 
7)ledges  de  stando  ad  rectum  for  his  appearance,  (as  was  the 
C9ae  in  pleas  for  breach  of  a  final  concord  made  before  the 
king  or  fiis  justices,  and  for  novel  disseisin)  and  these  pledges  ^ 
hud  beenrecorded  in  the  county  court,  or  before  the  justices; 
then  irthe  tenant  did  not  appear,  nor  essoin  himself,  the 
pledges  were  adjudged  to  be  amerced,  and  further  pledges 
were  required,  to  engage  for  his  answering  to  the  suit.  This 
.  was  to  be  done  three  times ;  and  if  he  did  not  come  at  the 
third  sumnftons,  his  land  was  taken  into  the  king's  hands, 
in  like  manner  as  before  mentioned ;  and  the  pledges  like- 
wise were  amerced,  and  summoned  to  appear  in  court  at 
a  certain  day,  in  order  to  hear  the  judgment.  This  was  the 
cewrae  €(  attachment  in  civil  causes :  but  in  criminal  ones, 
as  in  those  de  pace  domini  regis  infract£,  if  the  party  did 
DOt  appear  at  the  third  summons,  there  issued  a  capias  to 
lake  l^e  body,  the  pledges  being  amereed  as  in  the  former 
cases  (6). 

Thus  far  of  the  clefiiult  of  the  tenant.  If  the  demand- 
ant did  not  appear  at  the  first  day,  he  might  essoin  himself 
kk  like  manner 'as  the  tenant.  If  he  neglected  both,  the  tenant 
was  dismissed  sine  die;  so,  however,  as  that  the  demand-^ 
ant  might  institute  another  suit  for  the  stame  cause  of  ac- 
tion. But  as-  to  this,  and  the  consequence  of  the  tenant's 
default,  there  was  a  diversity  of  opimons  in  Otanville's 
(«)  GlaiiT.  Kb.  1.  0. 30, 31.  (&)  Ibid.  c.  3U 
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time.     Some  held,  that  ha  only  lost  his  first  writ,  with  his 
costs  and  expences,  but  not  his  action ;  so.  that  he  was  at 
liberty  to  commence  another :  others  thought  he  lost  his 
action  totally,  without  any  right  of  recovery ;  and  that  he 
should  be  amerced  for  his  contempt  of  court*     Others 
were  of  opinion,  that  he  lay  at  the  king's  mercy,  whether  he 
should  be  admitted  to  bring  his  action  again*     In  either 
case,  if  the  deinandant  had  found  pledges  de  clamore  suo 
prosequendOf  as  was  the  case  in  some  suits;,'  his  pledges 
,  were  likewise  to  be  amerced.   Glanville  further  adds,  that 
in  criminal  matters  and  those  relating  to  the  peace,  where 
the  king  had  an  interest,  as  he  was  bound  to  prosecute, 
his  body  was  to  be  taken,  and  kept  in  custody  until  he 
prosecuted  his  appeal :  besides  which,  his  pledges  were 
still  to  be  amerced  (a).     If  botli  demandant  and  tenant 
were  absent  at  the  day,  ^  was  in  the  discretion  of  the  king 
or  his  justices  to  proceed  against  both ;  against  the  tenant 
for  contempt  of  court,  and  thedemandaut  for  false  claim  (6). 
When  obedience  had  been  paid  to  the  writs  of  summons, 
and  both  parties  were  in  court,  the  demandant  made  his 
demand  of  the  land  in  question;  and  then  the  tenant  mighf^ 
if  he  pleased,  pray  a  view  of  the  land.v'  If  the  tenant  had 
no  other  land  in  the  same  vill,  the  view  was  made  without 
delay ;  but  if  he  bad,  the  tenant  was  respited^  and  another 
day  given  in  court.     When  he  departed  in  this  manner 
from  court,  he  might  claim  three  essoins ;  an^l  a  writ  was 
directed  to  the  sheriff  to  send  liberos  et  legates  homines 
(not  specifying  any  number)  of  the  vicinage  of  the  vill  to 
view  the  land  in  question,  and  to  have  four  of  thedi  to  cer- 
tify their  view  to  the  court  (c). 

After  the  tliree  essoins  accompanying  the  view,  and 
after  both  parties  had  appeared  in  court ;  then  the  demand* 
ant  was  to  set  forth  his  claim  in  the  following  manner : 
Peto,  &c.  *'  I  demand  against  B,  one  hide  of  land  in  such  a 
''  vill  (naming  it),  as  my  right  and  inheritance^  of  which 
(«)  Glanr.  lib.  1.  e.  3Z        {h)  Ibid.  33.        (c)  Ibid.  lib.  S.  C  1, 8. 
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*^  my  &ther  (or  graDdfather,  as  it  might  be)  war  seised  ia 
*^  his  demesne  as  of  fee,  in  the  time  of  Henry  I.  (or  after 
f'  the  first  coronatioD'o/  the  king,  as  it  might  be),  and  from 
*'  which  he  received  produce  to  the  value  of  fifty  shillings 
^^  at  least  (as  in  corn,  hay,  and  other  produce);  and  this  I 
^'  am  ready  to  prove  by  this  my  free  man  counting  npoA 
"John:  and  if  any  thing  should  happen  the  writ, 
^'  to  him;  by  him,  or  him^  (for  he  could  name  severalp^ 
though  only  one  could  wage  battle)  ''  who  saw  and 
^*  heard  this."  Or  he  might  conclude  in  this  form :  '^  and 
*^  this  I  am  ready  to  prove  by  this  my  free  man  John, 
*^  whom  his  father,  on  his  death->bed,  enjoined,  by  the 
"  faith  a  son  owes  a  father,  that  if  he  ever  heard  of  any 
*'  plea  being  moved  concerning  this  land,  he  would  de- 
*'  raign  (or  prove)  this  (a),  as  what  his  father  had  seen  and 
'  ^'  heard  (ft)/'  This  was  the  manner  in  which  the  demand- 
ant spread  out  the  substance  of  his  writ ;  and  his  reliance 
was  always  upon  the  testimony  de  visu  et  auditu. 

After  the  demandant  had  thus  made  his 
claim,  it  was  in  the  election  of  the  tenant, 
whether  he  would  defend  by  duely  or  avail  himself  of  the 
privilege  granted  by  the  king's  late  statute,  and  demand  that 
a  recognition  should  be  made,  which  of  the  two  had  the 
greatest  right  to  the  land. »  If  he  chose  the  duel,  he  was  to 
defend  his  right  de  verbo  in  verbum,  as  the  demandant  had 
set  it  forth ;  either  in  person,  or  by  some  fit  champion.   It 
was  a  rule,  ^hat  when  the  duel  was  once  waged,  the  tenant     | 
could  not  claim  the  benefit  of  the  new  law.  -^ 

After  the  duel  was  waged,  the  tenant  might  essoin 
himself  three  times,  as  for  himself;  and  in  addition  to 
these,  three  times  in  respect  of  his  champion.  When  all 
these  essoins  were  elapsed,  the  demandant  was. to  bring  his 
champion  into  court,  ready  for  the  engagement:  the 
champion  was  to  be  the  same  person,  upon  whom  he  put 

(«)  OlanViHe's  words  are :  Hoc  dirutionaret,  tkutjd  quedfafer  suus  vidit^ 
ettmdioii* 

{b)  QlftDV.  d.  lib.  c.  3. 
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the  proof  in  his  claim :  nor  could  he  put  any  one  in  his 
place  after  the  duel  was  once  waged.  If  he  who  waged 
the  duel  happened  to  die,  and  that  was  declared  by  the 
voice  of  the  vicinage,  he  might  recur  to  one  of  the  others 
named  in  the  claim ;  or  even  a  stranger,  if  that  stranger 
was  qualified  to  be  a  proper  witness ;  for  that  qualification 
was  always  required  in  the  champion  of  the  demandant. 
But  this  was  only  where  the  champion  died  by  a  natural 
death ;  for  if  it  happened  by  any  fault  or  neglect  of  his 
own,  no  other  could  be  substituted  in  his  place,  and  the 
demandant  lost  his  suit.  Glanville  istates  it  as  a  question, 
whether  the  demandant's  champion  liimself  could  nominate 
any  one  in  hb  place ;  and  he  thought,  that  by  the  old 
and  established  custom  of  the  realm,  he  could  not  appoint 
any  one,  except  his  son  bom  in  lawful  wedlock. 

As  we  before  said,  the  champion  of  die  demandantniiust 
be  a  person  who  could  be  a  proper  witness  of  the  matter  in 
question  per  visum  et  audit  urn;  the  demandant  of  conse- 
quence could  not  be  bis  own  champion ;  but  the  tenant 
might  defend  himself,  either  in  person,  or  by  another  fit 
champion.  If  the  champion  of  the  tenant  died,  it  was 
a  question  what  was  to  be  done;  whether  the  tenant  might 
defend  himself  by  some  other,  or  was  to  lose  his  suit,  or 
only  seisin  of  the  land :  planville  thought  it  was  to  be  or- 
dered exactly  as  in  case  of  the  demandant's  champion  dying. 

It  sometimes  happened,  that  the  champion  was  a  per- 
son hired  for  a  reward.  This  was  a  good  cause  of  excep- 
tion; and  if  die  adverse  party  offered  to  prove  it  by  one 
who  saw  die  reward  given,  he  was  to  be  heard  to  this  point; 
and  the  duel,  in  the  mean  thne,  was  deferred.  If  the 
champion  of  the  demandant  was  convicted  of  this  charge, 
or  was  vanquished  in  the  duel  upon  the  point  of  right,  the 
demandant  lost  his  suit,  and  the  champion  lost  his  legem 
terra;  diat  is,  he  was  never  after  to  be  received  as  a  wit- 
ness to  wage  duel  for  any  one ;  though  he  might  in  a  cause 
of  his  own,  either  as  defendant  or  appellant,  in  matter*  of 
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the  peace  and  of  personiil  injury ;  he  might  ako  defend  by 
.duel  his  own  right  ta  a  fee  and  inheritance.  In  addition 
to  the  lods  of  his  law,  he  was  to  be  fined  in  the  penalty  of 
sixty  shillingSi  nomine  recreantUitj  on  account  of  his  cow- 
ardice. If  the  champion  of  the  tenant- was  conquered^  his 
principal  lost  the  land  in  question,  with  all  the  fruits  and 
•  produce  found  on  it  at  the  tim^  of  the  seisin,  and  was 
never  to  be  heard  in  a  court  of  justice  concerning  the  same; 
for  it  was  a  rule,  tluM^  whatever  was  once  determined  in: 
couj:t  by  duel^  remained  ever  after  fixed  and  unalterable. 
There,  accordingly,  issued  a  writ  to  the  slieriff^  quhd  due 
dilatiom  seisias  M.  deund  Iddd  territ,  ^c. — quia  ea  hid^ 
terra  aijndicata  est  ei  in  curiu  med  per  fiaem  dueUi* 
^hen  the  champion  of  the  demandant  was  conquered,  as 
before  mentioned,  the  tenant  was  quit-claimed  (a)  from 
any  right  of  the  demandant  to  recover  against  him. 

This  was  the  course  of.  proceeding,  when  the  tenant^Tl 
in  a  writ  of  right,  chose  to  defend  his  right  by  duel  (6). 
But  the  tenant  might  avail  himself  of  the  provision  lately 
anade  by  Henry  II.  and  put  Umself  upon  the  asme ;  to 
%vhich  the  demandant  might  consent,  and  put  himself  also 
upon  the  assise. 

If  the  demfindant  had  expressed  before  the 
jtistfces-in  open  court  («)  his  cons^t  to  put  him-  ^*  ***"*• ' 
self  on  the  assise,  he  wasnot  allowed  to  retmct^butnmst  stand 
or  fall  by  theassise,.unle8S  he  could  shew  some  good  cause 
inrhy  the  assise  should  not  pass  between  them.  One  causa 
vhich  might  be' shewn,  was,  that  they  were  of  the  sanie 
blood,  and  descended  from  the  same  stock  whence  the  in- 
beritance  came.  If  tfab  was  admitted;  by  the  other  party, 
the  assise  was  waived,  aiid>  tbe  question  was  aifued  and 
{determined  by  the  court ;  it  being  a  point  of  law,  which 

(a)  QjAieiut  ct^mabatvr  i$  efut  cbmieo,      (b)  Glunv.  lib,  2.  c  4, 5.  ' 
(c)  So  I  contirue  ctram  jut^tiu  w  banco  t€dinnbu$9  tbougK  this  jpthrast 
bag  been  quoted  by  some  perfontto  sbeir  that,  in  tbe  tiaie  o£  Glaoville^ 
there  were  jnstioesiIriefiM,  in  the  modem  sente  of  tfefeie  ironb^  s'G^a* 
litruction  wbioh  tbit  psssacp  will  cerUibty  not  warrant. 
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was  the  nearest  to  the  first  stocky  and  the  heir  with  the 
better  title.  In  this  manner  the  nearest  heir  obtained  the 
land,  unless  it  could  be  shewn  that  he  or  his  ancestor  bad 
any  way  lost  it,  sold  it,  made  a  gift  of  it,  changed  it,  or  by 
any  other  means  had  parted  with  it ;  and  if  Uie  cause  was 
rested  upon  any  of  these  points  of  fact,  it  might  be  deter* 
mined,  says  Glailville,  by  the  duel. 

Suppose  the  person  who  had  put  himself  on  the  assise, 
bad  denied  this  impediment  of  relationship^  such  a  question 
was  tried  by  calling' into  court  the  common  relations  of 
both  parties.  If  these  agreed  unanimously  that  they  were 
related,  it  was  usual  to  abide  l>y  this  declaration ;  but  if  one 
of  the  litigants  still  continued  to  deny  it  to  be  so,  the  last 
resort  was  to  the  vicinage;  and  if  they  agreed  with  the 
relations,  thiscomplete  testimony  was  acquiesced  in.  Should 
the  relations  differ  in  their  testimony,  the  vicinage  was  in 
like^  manner  called  iu,  and  their  verdict  was  decisive.  ^If, 
upon  this  inqttisition  being  made,  it  appeared  to  the  court 
and  justices,  that  the  parties  were  not  descended  from  the 
same  stock,  the  person  who  made  the  exception  was  to 
lose  his  9uit.'  If  there  was  no  exception  taken,  then  the 
.  assise  proceeded,  and  its  deterinination  was  as  final  as  that 
by  duel  (o). 

Before  we  enter  on  the  proceeding  of  the  assise,  let  us . 
reflect  virith  Glanville  upon  the  nature  and  design  of  this 
innovation  upon  the  old  method  of  trial.  ^  The  assise," 
says  that  author  {b), ''  is  a  royal  benefit  conferred  on  the  na- 

•  («)  GUnv.  lib.  2.  c.  6. 

{ii)  The  words  ef  Olaaville  are :  Est  autem  asnta  regale  quoddam  bene- 
Jicium  ciementiAfrwdpis,  de  condlio  procerutn fopulu  induiium,  I  quote  this 
Aroni  the  last  edition  of  Glanville,  adhering  to  ttie  reading  which  is  warrant- 
ed by  the  conseot  of  th^  Haieutttf  CUUniumf  and  SstUaimt  ntanutcripti » 
in  opposition  to  the  old  printed  text,  which  reads  magna  auisa,  &c.  an  epi- 
thet which.  I  i^m  clear,  has  been  interpolated  in  this  and  othcsr  passages 
of  Glanville  by  a  later  band  at  a  period  when  the  distinction  between  the 
great  auise  and  other  assises  had  grown  familiar  among  lawyers.  This 
corruptiori  of  the  text  in  so  remarkable  a  passage  as  the  present,  has  had 
the  effect  of  establishing  a  talgar  opinion,  that  tife  alteration  made  by 
Henry  II.  related  only-^  the  trial  in  the  writ  of  right;  an  opinion  which 
is  not  warranted  by  the  history  of  this  revolution,  and  which  is  left  with« 
ont  any  support,  as  it  should  seem,  when  the  concurring  testimony  of  these 
three  MSS.  is  against  the  instrtion  of  this  epithet  in  most  of  tke  places 
where  it  is  used* 
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*^  tiqp  by  the  prince  in  his  clemency,  by  the  advice  of  his 
"  nobles,  as  an  expedient  whereby  the  Irves  and  interests  of 
*^  his  subjf'cts  might  be  preserved,  and  their  property  and 
'^  rights  enjpy^,  without  being  any  longer  obliged  to 
**  submit  to  the  doubtful  chance  of  the  duel*  After  thi» 
*•'  (continues  be)  the  calamity  of  a  violent  death,  which 
"sometimes  happened  to  champions,  might  be  avoided, 
"  as  well  as  that  perpetual  infamy  and  disgrace  attendant 
^  upon  the  vanquished,  when  he  had  once  pronounced 
"  the  if  if  est  um  et  inverecundum  rerbum.^*  The  horrible 
word  here  alluded  to  was  craven^  by  which  the  champion 
signified  that  he  yielded,  and  submitted  himself  to  all  the 
consequences  attaiding  such  a  defeat.  *^  This  legal  insti«- 
"  tution,  says  Glanville,  is  foiAided  in  the  greatest  equity, 
*^  and  Ae  fullest  desire  of  doing  justice.  For  a  question 
f'  of  right,  which,  after  many  and  long  delays,  can  hardly 
^'  ever  be  made  out  by 'duel,  is  investigated  with  dispatch 
"and  ea«e,  by  the  benefit  of  this  constitution.  The 
*^  assise  itself  is  not  clogged  with  so  many  essoins  as  this 
"  duel.  By  this  the  expences  of  the  poor  are  spared,  and 
^*  the  labour  of  all  is  shortened.  In  fine,  as  the  credit  of 
^  noiany  fit  witnesses  has  a  greater  influence  in  judicial  in- 
^t  quiries  than  that  of  one  only ;  so  this  constitution  con- 
**  tains  in  it  more  justice  dian  the  duel.  The  duel  -pro- 
"  ceeds  upon  the  testimony  of  one  witness  only ;  this  con* 
**  stitution  requires  the  oaths  of  at  least  twelve  lawful  men 
*f  {a)  J'  Such  is  the  manner  in  which  Glanvilie  speaks 
of  the  institution  of  the  assise. 

The  proceeding  by  assise  was  thus:  The  party  who  hacf 
put  himself  upon  ^e  assise,  sued  out  a  writ  de  pace  ha^ 
hendi.  Thi9  was  to  prohibit  the  lord<if  the.suit  was^in 
the  lortfs  court)  from  entertaining  any  suit,  in  which. the 
duel  had  not  been  already  waged,  between*  the  same  part 
ties  for  the  same  land,  because  one  of  the  parties  had  piit 
lumself  upon  th^  king's  assise,*  and  had  prayeld  a^recogni* 

(tf)  GHinv.  lib.  2.  cA.^ 
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tion  to  be  made,  who  bad  the  most  right  (a).  Upon  thur, 
the  demandant  came  to  the  court,  and  prayed  another  writ, 
whereby  four  lawful  knights  of  the  county  might  be  direct- 
ed to  chuse  twelve  lawful  knights  of  the  vicinage,  who 
should  say  upon  their  oaths,  which  party  had  most  right  to 
the  land  in  question.  As  this  is  the  first  process  for  the 
return  of  jurors,  of  which  we  have  any  mention,  it  may  be 
proper  to  insert  it  at  length*  It  ran  in  these  words :  Rex 
vkecomiii  salutem.  Summone  per  bonos  summonitore$ 
quatubr  hgales  milites  de  viciruio  de  Stoke,  quhd  $int  ad 
clausum  Pascha  coram  me  veljustitiis  men  apud  Westmo* 
nasterium  ad  eligendum  super  tacramentum  suum  duode^ 
cim  legales  militesde  eodem  vkineto,  qui  melius  veritatem 
s€iant,ad  recognoscendum  super  sacramentum  suum  utriim 
M.  aut  R.  majusjus  liabeat  in  una  hidd  terra  in  Stoke  quam 
M.  clamat  versus  R.  per  breve  Tneu/m,  e/  unde  R.  qui  tenen$ 
est,  posuit  se  in  assisam  meam,  et  petit  recognitionemjieri, 
quis  eorum  majusjus  habeat  in  terra  UU,  et  nomina  eorum 
inbreviari  facias.  Et  summone  per  bonos  summonitores 
R,  qui  terram  illam  tenet, quid  tunc  sit  ibi  auditurus  illam 
eleciionem,  et  habeas  ibi  summonitores,  itc* 

At  the  day  appointed  the  tenant  might  essoin  himself 
three  times ;  for  it  was  a  rule,  that  as  often  as  cither  party 
appeared  in  court,  and  did  what  he  was  commanded  by  tfans 
law  to  do,  he  might  agam  recur  to  his  three  essoins.  But 
.  if.  this  was  allowed,  the  consequence  would  be,  that  as 
many  or  more  essoins  would  intervene  in  the  proceeding  by 
assise  than  by  duel,  which  would  iU  agree  with  what  we 
liapye  just  said  about  the  conciseness  of  tlus  new 'method. 
For  suppose  the  tenant  essoined  himself  three  times,  on  the 
election  of  the  twelve  knights  by  the  four;  aftei:wards» 
when  he  appeared  in  court,  some  or  odier  of  the  four 
Imights  might  essoin  himself;  and  then,  after  Aese  essoins^ 
the  tenant  might  zgain  essoin  himself  afresh ;  so  that  ^ 
Msise  would  har^lj  ^er  be  brought  to  any  effect :  it  wat 
(•)  Olsnv.  lib.  StC  S,  9. 
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tlier^ore  necessary  to  defeat  the  operation  of  tbe  above 
rulcy  in  this  instance.  A  constitution  was  accordingly 
passed^  enabling  the  court  to  make  order  for  removing 
these  obstacles,  and  expediting  the  proceeding ;  in  pur- 
suance of  whicfay  when  the  four  knights  appeared  at  the 
appointed  day  in  court,  ready  to  chqse  tbe  twelve  knights^ 
they  were  authorized,  whether  the  tieiiant  appeared  or 
not,  to  proceed  to  the  election.  If, he  had  been  pre- 
sent, he  might  make  !a  lawful  exception  to  any  of  the 
twelve  ;  and  therdfore  the  court  would,  in  his  absence^ 
direct  more  than  twelve  to  be  elected,  tbat  when  he  ap«. 
pear^d,  he  might  have  a  greater  chance  to  find  twelve  un^* 
exceptionable  jurors.  Jurors,  says  Glanville,  might  be 
excepted  against  in. the  same  manner  as  witnesses  were  re- 
jected in  the  court  christian;  jurors  being  in  fact  only 
witnesses,  and  the  testimony  of  witpesses  being  always 
considered  as  a  matter  of  canonical  regulation. 

So  desjrous  were  they  of  avoiding  delay,  that  upon  the 
tenant  appearing,  if  all  the  four  knights  did  not  appear^ 
yet  by  the  advice  of  the  court,  and  assent  of  parties,  one 
of  the  knights,  taking  two  or  three  otheiii  of  the  county 
then  in  court,  though  not  summoned,  might  proceed  to 
^le,^t  the  twelve :  though,  to  avoid  all  cavil,  and  in  order 
to  have  eiiodgh  to  make  the  election,  they  usually  had/the 
caution  to  call-six  or  more  kni^ts  to  court.  In  all  such 
poiYits,  the  discretion  of  the  court  was  suffered  to  govern 
the  established 'course  of  proceeding  ;  which,  says  GIan« 
ville,  the  king  or  his  justices  might  temper  and  accommo-t 
date  to  the  equity  of  the  case  then  before  diem  (a). 

When  the  twelve  knights  were  elected,  they  were  sum- 
moned by  tbe  following  writ:  Uex  vieecomiti  sdhtem. 
Svurmnom  per  bono$  jsuinmonitojies  iHos  duodeeim  miUtes, 
mlitet,  A.  B^Sfc.  qUbdsint,€Ue;.ifc.  coram  me  veljustitm 
meis  ad,  Sfc.  fi^aiiMcramento  r;e€Qgmscere  utfitm  R*  v^[ 

^.(a)Gl»AY.lib.3*c.lS. 
VOL.  I.  1 
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N.  fdajuij^s  haSiat  in  unA  hitlti'tertaf  quam  pradktus 
£•  qui  clamat  versue  prddictum  N.  et  unde  pradictut  N. 
qui  rem  illam  teAety  posmt  se  in  assisam  nodrumj  et  petiit 
inde  recognitSonemf  quis  eorum  mqjms  jus  babeat  in  re 
peiita;  et  interim  terram  illamj  unde  exigitur  servitium, 
tideant:  et  sammarm  per  bonds  smmmonit^res  N«  qui  rem 
ipsam  tengtf  qubd  tunc  sit  ibi  nuditums  illam  recogni- 
tionem.    At  t&e  day  appointed  for  tbe  kniglits  to  make 
tUr  lecognkiony  no  essoin  conld  be  cast  bj  the  tenant,  ~ 
oor  was  bis  presence  necessary :  as  be  had  oilce  put  him- 
self iifion  the  assise,  he  had  notv  nothing  to  say  fihy  tlie 
recognition  abdukl  not  proceed.    It  waa  diJIferent  with  re- 
gatd  to  the  deinaddant ;  for  if  he  esf^med  himself^  which 
he  mr^i  Ao,  the  assise  remained  for  that  day,  and  another 
day  was^ven :  for  it  was  a  rule«  that  though  any  one  might 
lose  by  his  default  of  appearance,  yet  no  one  shonld  gain 
any  thing  if  not  present  in  court.   Perdere  potest  quis  prop* 
ter  def^altdmy  lucrari  verh^  nmio  potest  amnini  absens  (a). 
.   Tbe  assise  being  about  to  make  their  recognition^  it  is 
sext  to  be  considered  hbwthey  were  enabled  to  doit.  Now, 
some,  or  dl,  migfat  know  the  truth  of  the  matter^  or  9II 
sAght  be  ignorant  of  it..     If  none  of  them  knew  any  thing 
of  the  inatter,  and  they  testified  the  same  in  court,  upon 
Aeir  oaths;  the  court  resorted  to  others,  till  tb^y  found 
those  Who  did  know  the  triith.  If  some  were  acquainted  with 
die  fact>  and  some  not,  the  latter  were  rejected,  and  others 
caUsd  in,  till  twelve  at  least  were  found  who  coirld  agree. 
Again,  if  some  were  for  one  of  the  parties^  and  some  foi* 
the  other,  fresh  jurors  werte  to  foe  added  ^  twtelve  wer(^ 
found  who  agreed  in  opinion  for  one  of  the  parties.     It 
is  to  be  observed>  that  all  who  were  called  in^  were  to 
9welr  that  they  would  not  speak  what  was  ftdse^  tfor  know^ 
iaigly  be  silent  as  to  what  iVas  true  ;M|iBd  the  inowIedg»^ 
Vbey  wm  Expected  to  have  of  die  ntstfer^  M4ist  haVe  be$A 
from  what  they  themselves  had  seen  or  heard,  or  from  de* 

(tfJGlwlV.rltt/2.c.ti^,l'f• 
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,  ckratiofis  of  llieit  fathers,  and  such  evidence  as  claimed 

equal  credit  mth  that  of  their  own  ears  or  eyes.  Per  pro* 

prium  visum  suum  et  auditum  td  per  terba  patrum  mo" 

'•    rum,  et  per  talia  quibusjidem  teneanfur  habere  nt  pro- 

priis  («). 

When  the  twelve  knights  were  agreed  in  the  truth,  they 
then  proceeded  formally  to  recognise,  whether  the  de- 
mandant or  tenant  h^d  most  right  in  the  thing  in  question* 
If  they  said  the  tenant  had  most  rights  or  said  that  which 
satisfied  the  king  or  his  justices  that  he  had  most  right,  then 
the  judgment  of  the  court  was,  that  he  should  gO'^irit  of 
the  demandant  for  ever,  so  as  the  demandant  should  neve'* 
be  heard  again  in  court  with  effect;  for  a  suit  once  law- 
fully determined  by  the  -king's  great  assise^  could  nev^r  be 
stirred  again  on  any  occasion  whatever*     tf  the  assise 
were  of  opinion  for,  the  demandant,  and  the  court  gave 
judgment  accordingly,  then  the  adversary  lost  the  land  in 
question,  with  all  its  fruits  and  profits  found  there  at  the 
time  of  the  seisin  (&). 

Upon  this  there  issued  a  Ivrit  of  execution,  quid  seisids 
K,  -de  iind  hidia,  S^c.  quia  idem  N.  dirationavit  terraik 
illam  in  curid  med-per  reeognitioneMf  8^c.  (c)  reciting  the 
moxle  of  trial,  as  the  before  mentioned  writ  of  seisin  ^ 
,  the  duel.  We  may  here  noticie,  that  the  duel  and  assise 
had  become  so  co-extensive  in  their'  consequences,  as  fbi* 
it  to  grow  into  a  rule^  that  the  duel  should  not  be  vrfaere 
the  assise  was  not  allowed,  nor  the  assise  where  there  was 
no  duel  (d).  Assises  lay  concerning  services,  land,  de» 
mands  of  service,  rights  -  of  advowson,  and  that  liotonly 
against  a  stranger,  but  even  against  1^  lord  (e)^ 

The  regal  constitution  by  which  the  assise  was  appointee^ 

.  had  also  ordained  a  punishment  for  jurors igmef^jwra//^t«wi, 

or  who  swore  falsely.    It  aiiy  ^ere  proved,  or  confessed 

themselves,  guilty  of  perjury,  they  \«rere't6  be  dpbiled  of 

(a)  Glanr,:lib,>3iC  17. .     (6)  Ibid fl^  18, ,    (c>  JjM«i..«.  %%      (0  Ibid. 
P.  19.        (e)  Ibid,  c.  13.  .  .  . 
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all  their  chattek  and  moveables,  which  were  forfeited  to 
the  crowa;  but  they  were  permitted  by. the  clemency  of 
the  king  to  retain  their  freeholds  flhey  were  to  be  thrown 
into. prison,  and  be  there  detained  for  a  year  at  least;  they 
were  to  lose  the  legem  terrte^  Or,  in  other  words,  incur  the 
brand  of  perpetual  infamy  (a). 

It  was  a.  question  in  Glanville's  time,  what  was  to.be 
done,  if  no  knights  could  be  foupd,  of  the  vicinage  or  of 
the  county,  who  knew  the  truth  of  the  matter ;  whether 
the  tenant  was  therefore  to  prevail,  as  the  person  in  pos- 
session; or  the  demandant  to  lose  his  right,  if  he  had  any. 
Suppose,  says  he,  two  or  three  lawful  men,  or  ainy  other 
number  less  than  twelve,  who  were  witnesses  of  the  fact^ 
offered  themselves  in  court  ad  dirationandum,  and  said 
and  did  every  thing  in  court  proper  for  the  occasion,  could 
^hey  or  could  they  not  be  heard  (&)  ? 
youcMBig  to  This  was  the  order  of  proceeding,  when  the 
warranty,  presence  of  the  tenant  only  was  necessary,  and 
no  one  else  was  brought  in  to  answer.  There  were  many 
cases  where  it  was  requisite  to  call  in  a  third  person;  as 
when  the  tenant  declared  in, court,  that  the  thing  in  quea 
tiQn  was  not  his  own,  but  that  he  held  it  ex  commodato, 
pr  ex  hcatOy  or  in  vadium^  that  is,  in  gage  or  pledge,  or 
committed  to  his  custody,  or  in  some  otljer  way  intrusted 
to  him  by. the  real  owner;  or  if  he  should  declare  the 
thing  was  his  own,  but  that  he  had  some  one  to  warrant 
it,  as  the  person  who  oiade  a  gift  of  it,  or  sold  it,  or  gave 
it  in  exchange:  or  should  he  declare  in  court,  that  the 
diiog  was  not  his,  but  belonging  to  another  person,  that 
person  was  to  be  summoned  bysome  other  similar  writ ; 
and  so  the  suit  was  to  be  carried  ton  afresh  against  hiih. 
When  he  appeared  in  court,  he,  in  like  manner,  might 
^dmit  the  thing  to  be  his,  or  not.  If  he  said  it  was  not 
his^  the  te;ia])t  who  had  said  it  was,  ipso  facto  lost  the 

W^l«ttr.lib.f.e.m     •  (*)Ib«i.©.«l. 
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land  without  recovery,  and  was  summoned  in  order  to  hear 
the  judgment  of  the  court  to  that  eflFect;  and  whether  hQ 
came  or  not,  the  adversary  recovered  seisin. 

When  the  tenant  called  a  person  for  any  of  the  above 
reasons  to  warrant  the  land,  a  day  was  given  him  to  have 
in  court  his  warrantor ;  and  upon  this  he  was  entitled  to 
three  essoins' respecting  himself,  and  three  others  respect- 
ing the  person  of  his  warrantor.  At  length  the  warrantor 
at^pearing  in  court,  he'  either  warranted  the  land  or  not. 
If  he  would  enter  into  the  warranty,  the  suit  was  from  thence  * 
carried  on  with  him,  and  every  thing  went  under  his  name^ 
in  lieu  of  th^  tenant ;  not  but  that  the  tenant,  if  he  had 
essoined  himself,  would  be  considered  as  a  defaulter,  if  ab- 
sent If  the  warrantor,  being  present  in  court,  declined 
entering  into  the  warrant,  the  suit  was  to  be  carried  oh 
between  the  tenant  and  him ;  and  after  allegations  on  both 
sides,  they  might  come  to  the  duel,  although,  perhaps,  the 
tenant  might  not  be  able  to  shew  a  charter  of  warranty^ 
but  could  only  produce  a  fit  witness  to  deraign  it.  The 
object  of  all  this  was,  to  prove  the  warrantor  to  be  bound 
to  the  warranty,  which  would  make  the  tenant  entirely  safe } 
for  should  the'  land  be  recovered  from  him,  the  warrantor^ 
if  able,  was  bound  by  law  to  give  him  an  excambiunij  as 
they  called  it,  or  an  equivalent  in  recompence. 

As  this  was  the  effect  of  a  warranty  when  proved,  it 
often  happened  that  a  person  called  to  warranty  was  shy 
of  coming  to  court :  at  the  prayer  of  the  tenant,  therefore^ 
the  court  would  think  it  adyiseable  to  compel  him,  by  a 
writ  of  summons  ad  warrantizandum  (a).  ^ 

At  the  day  appointed,  this  person,  like  all  others  who, 
were  summoned  to  appear  in  court,  might  essoin  himself 
thr^e  times.  At  the  third  essoin  the  court  would  award, 
that  at  the  fourth  appointed  day  he,  or  some  attorney  for 
bim,  should  appear;  but  if  he  did  not,  there  seems  to 
have  been  a  doubt  what  should  be  done  to  punish  the  con- 
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tempt :  for  if  the  land  in  quesUon  was  taken  into  the  king'a 
hands^  this  would  seem  unjust  to  the  tenant,  who  had  not 
been  adjudged  in  default ;  and. yet  if  it  was  not  done,  there 
seemed  to  be  a  Want  of  justice  to  the  demandant,  whose 
suit  was  delayed.  Indeed  Glanville  thought,  that,  noU 
withstanding  these  reasons,  the  Uw  and  custom  of  the 
realm  required  the  land  to  be  taken ;  for  no  hardship  would 
fall  on  the  tenant ;  it  being  a  rule,  that  wheresoever  a  per-* 
son  lost  his  land  through  the  default  of  his  warrantor,  the 
warrantor  should  make  him  a  recompence  in  value  (a). 

It  sometimes  happened,  that  a  tenant  neglected  to  call 
)n  the  person  on  whom  he  had  a  claim  of  warranty,  and 
defended  the  right  himself.  In  this  case,  if  he  lost  it,  he 
could  have  no  recovery  against  his  warrantor.  It  was  by 
gome  made  a.  question,  whether,  upon  the  same  principle 
as  the  tenant  might  defend  his  right  by  duel  without  the 
assent  and  presence  of  his  warrantor,  he  might  put  himself 
upon  the  king's  great  assise  without  his  assent  and  pre* 
sence;  but  Glanville  thought  that  the  same  reason  should 
prevail  in  both  cases  (&). 

A  suit  was  sometimes  impeded  by  the  absence  of  lords ; 
ts  when  the  demandant  claimed  the  land  as  belonging  to 
the  fee  of  one,  and  the  tenant  as  belonging  to  the  fee  of 
another  lord.  In  thb  case,  each  lord  used  to  he  summoned 

.  to  appear  in  court,  that  the  plea  might  be  heard  and  deter^ 
mined  in  their  presence,  lest  any  injury  might  othel'wise  be 
done  to  their  rights.  The  lords  when  summoned  might 
essoin  themselves  three  times,  as  was  usual  in  other  cases* 
If  the  lord  of  the  tenant  had  had  his  three  essoins,  and  th^ 
court  had  directed  him  to  appear,  or  send  his  attorney,  and 
lie  made  default,  the  judgment  then  was,  for  the  tenant  to 
answer  and  take  upon  him  the  defence:  and  if  he  prevailed, 
tie  retained  the  land,  and  for  the  future  did  his  suit  and  ser» 
Tice  to  the  king,  the  lord  having  lost  it  by  his  default,  tiU 
he  appeared  s^nd  did  s^s  the  law  required.  In  the  same  maq 

.  ner  the  lord  of  the  demandant  might  essoin  himself  three 
(«)  qiaov,  Kb.  a.  c,  ^.  (^)  Ibid.  c.  5. 
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times ;  and  if,  after  ,tha^,  he  a^seoted  hm^ltj  it  w^p 
Glanville's  opinioi),  that  bis  eas^o^iators  and  the  person  of 
the  demandant  should  be  attached  for  contempt  of  courts 
apd  in  that  manner  be  compelled  to  appear  (a). . 

When,  the  two  lords  bad  appeared,  and  the  lord  of  th^ 
tenant  said  that  the  -land  wa«  in  his  fee^  be  might  take  upon 
Jiim  the  defence  oftheauitypr  intrust  it  to  the  tenant  ^  andio 
either  c^se^  should  they  prevail,  their  several  rights  were  se- 
cured :  but  if  they  lost  the  suit,  the  lord  lost  his  service^  as 
well  as  t^e  t^ant  his  lai^,  without  any  recoi^ry*  If  th^ 
tenant's  lord,  being  present  in  court,  failed  of  the  w^franly, 
and  the  tenant  maintained  that  he  was  bound  to  tl^e  war- 
ranty, because  he  or  his  ancestors  had  done,  s^h  an^ 
such  service  to  hii^  or  hi^  ancestors,  as  lords  of  thi^t 
iee;  and  he  could  produce  those  who  had  hei^rd  an4  ^GCfk. 
ibis,  or  a  proper  witness  to  dera^n  it,  or  other  fit  and  suf- 
ficient proof,  as  the  court  should  award :  if  tl^  ^tenant 
f  Ottid  say  this,  then  he  and  the  lord  might  int&rplin^  with 
each  other  (6).  If  the  demandant's  lord  entered  into  dip 
warranty,  and  they  failed  ip  the  suit,  the  lord  }^  lifc^*f  ]DQiaA- 
<ier  lost  hip  service*  But  the  fate  of  the  de^nd^t  wQfs 
different  from  that  of  the  tenant,  if  his  lord  would  not  ei^ 
ter  into  the  warranty ;  for  he  waa  ^mer^i^d  for  hji^  ^Ise 
claim  (f). 

Thus  has  the  reader  been  ^onductc^d  throu^  the  prQr 
needing  in  a  wril  of  right,  wi^h  all  its  incidents  an^  apjpext*' 
•dages,  when  prosecuted  for  the  recovery  of  land*  71?^ 
relation  ba»  be^n^o^^wbat  long  and  ^^ute ;  but  as  it  c<K^ 
iaina  i^it,  with  some  small  alteration,  the  scheme  of  proc<^ 
and  proceeding  in  mo^t  other  action^  it  was  indispensablj 
necessary  to  trace  it  with  soine  exac^iiess*  4ft«r  ^9  thp 
remainder  of  our  enquiry  into  the  course  of  judicial  reme- 
idies  will  be  more  easy,  and  the  matter  will  be  ^ore  various 
and  entertaining.    We  shall  now  prpoeed  to  speak  of  other 

(a)  QlanT.  Ub.  3;  c,  6.  (fi)  lh'4.  c.  '7.  ^         (c)  U»id.  c.  a. 
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methods  of  recovering  property:  and  first  of  advowsons. 
Wnt  of  right  An  action  for  the  advowson  of  a  church 
of  advowson.  n^jghj.  j,^  brought  either  while  the  church  was 
fall,  or  when  it  was  vacant  If  the  .church  was  vacant, 
tod  any  one  obstructed  the  person  who  thought  himself 
the  patronyin  presenting  a  clerk,  and  claimed  the  present- 
ation to  himself,,  there  was  a  difference  to  be  made,  whe- 
ther the  contest  was  for  the  advowson ;  that  is,  upon  the 
fight  of  presenting  ;  or  upon  the  loitt  presentation,  that  is, 
the  seism  of  the  rig|it  of  presenting.  If  it  was  upon  the  last 
presentation,  and  the  person  claiming  it  said,  that  he  or 
some  ancestor  of  his  made  the  last  donatiort  or  presenta- 
tion ;  then,  says  Glanville,  the  plea  is  to  be  conducted  ac- 
cording to  the  late' ordinance  (a)  about  the  advowsons  of 
churches ;  and  an  assise  was  summoned  to  make^recogni- 
tion  what  patron,  in  time  of  peace,  presented  the  last  de^ 
ceased  person  to  the  church:  of  which  assise  more  will  be 
said,  when  we  come  to  speak  of  other  recognitions.  For 
the  present  it  will  be  enough  to  remark,  that  he  who  re- 
covered by  such  an  assise,  recovered  seisin  of  the  presenta- 
tion so  as  to  present  a  proper  person,  with  a  saving  of  the 
demandant's  claim  as  to  the  right  of  the  advowson. 

If  the  right  of  advowson  only  was  demanded,  the  de* 
mandant  must  add  something  as  to  the  lasl  presentation, 
either  that  ^*  he  or  one  of  his  ancestors  had  it ;"  or  that  the 
tenant  or  one  of  his  ancestors  had  it,  or  that  some  stranger' 
had  'iX,OT  that  he  was  ignorant  who  had  it  Whichsoever 
of  these  allegations  it  might  be,  if  the  other  party  claimed 
the  last  presentation  as  his  own  or  his  ancestor's,  the  recog* 
nition  was,  notwithstanding,  to  proceed  upon  the  right  of 
presenting,  except  only  in  one  of  the  above-mentioned 

(a)  Perhaps  Glanville  herejilludes  to  the  famous  statute  about  assises  ; 
or,  from  the  expression,  it  seems  more  probable,  a  statute  had  been  or- 
dained since  that,  whioh  direeted  recognitions  to  be.  made  in  case  of  last 
presentations.  U  is  pot  unlikely,  tiiat  the  many  assises  which  grew  into 
use  in  the  time  of  Henry  ILwe^e  introduced  at  different  times,  according 
as  this  mode  of  proceeding  was  recommended  byezperienca  of  its  l^enefits. 
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cases ;  that  wa^f,  Mrhere.  the  demandant  admitted  that  the 
tenant,  or  one  of  his  ancestors,  had  the  last  presentation; 
for  then,  without  going  to  the  recognition,  he  was  to  pre- 
sent at  least  one  person.  When,  however,  the  last  pre- 
sentation had  been  decided  (a)  by  the  assise,  as  before 
mentioned',  or  in  any  other  lawful  way,  and  a  person  was 
presented  accordingly  by  the  successful  party ;  then  the 
party  who  was  resolved  to  try  the  right  of  advowson  noight 
go  on  with  the  suit,  and  have  the  following  writ  {b) :  Rex 
ticecomiti  salutem.  Pracipe  iV.  quidjusti  et  sine  dilon 
Hone  dimittat  R.  advocationem  ecclesia  in  vill&y  Sfc,  quam 
clamat  ad  se  pertinffre,  et  unde  queritur  quid  ipse  injusti 
ei  deforceat:  et  nisifecerit,  summone  per  bonos  summo^ 
nitores  eum  quid  sit  die,  8^c.  ibi  coram  nobis  'Oel  justitiis 
nostriSf  ostensvrusauare  nonfecerit,  S^c.  (c) 

The  person  summoned  had  the  same  essoins  as  were  be- 
fore mentioned  in  a  plea  of  land ;  and  if,  after  these,  he 
did  not  appear  at  the  fourth  appointed  day  in  person,  or  by 
attorney,  Glanville  thought  the  next  process  was  for  taking 
into  the  king's  hands  seisin  of  the  presentation.  The  she- 
riff was  ito  execute  his  writ  of  capias  in  manu  in  the  fol- 
lowing way :  he  was  to  go  to  the  church,  and  there  de- 
clare publicly,  in  the  presence  of  some  honest  men,  that  he 
seised  the  presentation  into  the  king's  hands :  the  seisin  re- 
mained in  the  king's  hands  fifteen  days,  with  a  libeity  to 
the  tenant  to  replevy  ft  within  the  fifteen  days,  as  was 
before  stated  {d).  In  short,  after  all  the  essoins  were  run 
out,  if  one  or  both  the  parties  absented  themselves,  the 
course  was  ordered  as  in  a  plea  of  land. 

When  both  parties  appeared  ih  court,  the  demandant 
propounded  his  right  in  these  words :  Feto,  &c.     *'  I  de-. 
**  mand  the  advowson  of  this  church  as  my  right,  and  ap- 
'*  peilaining  to  my  inheritance,  of  which  I  (or  one  of  my 
'*  ancestors)  was  seised  (in  the  time  of  Henry  I.  or)  since 

<€>  Dirationata.'  (6)  Giant,  lib.  4.  d.  1.  (c)  Ibid,  c.  2.  Vid. 

ant.  114.  (d)  Ibid.  c.  3,  4,  5. 
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''the  coFOQ^iof]  af  the  king;  aod  b€kig  ao  seisecl,  I-pre- 
"  seated  a  person  to  that  churcb  (at  Qoe  oif  the  befoi:er 
*'  mentioned  times) ;  and.  so  presented,  him,  that  he  wa^ 
''instituted  parson  according  to  my  p^-esentation:  and  if 
"  any  one  will  deny  this,  I  Ijave  her^  some  honest  naen  (flf) 
"  who  saw  and  heard  it,  and  are  ready  tp  prove  it  (6),  as 
"  the  court  shall  aw^rd ;  and  particularly  this  A,  and  this 

When  the  claim  of  the  demandant  was  thus  set  forth^ 
the  tenant  might  defend  himself  by  the  duel,  or  put  himself 
upon  the  assise ;  and  in  both  case9  it  would  be  ordered  as 
l>efore  mentioned  (d).  ^ 

This  was  the  manner  of  contesting  a  right,  of  ad  vow- 
son  when  the  church  was  vacant.  It  might  also  be  con* 
tested  when  the  church  was  full;  as  if  the  parson,  or  he 
who  called  himself  parson,  in  the  church  claimed  his  title 
by  one  patron,  ^nd  another  claimed  the  advpwson,  the 
latter  might  then  have  the  following  writ  against  the  parson  i 
Jlex  vicecomiti  mlutem.  Summorie per  bonos  summonitores 
cUricum  ilium  M.personam  ecchsia,  &c.  quhd^it  coram  me 
veljustiis  meis  apud  WestmonasUrium  addiem,%iQ*  ostensu^ 
ru$  quV  advocato  se  tenet  in  eccle&id  ilUyCujus  advocationem 
miles  ille  M.  ad  se  clamat  pertinere.  Summone  etiam  per 
bonos  summonitores  ipsum  N>  qui  adv  cationem  illi  deform 
ceat,  quod  tunc  sit  ibi,  ostehsurus  quare  advocationem 
ipsam  ei  deforceat,  ^c.  (e)  ^        * 

If  the  clerk  did  not  appear  accorc^ing  to  tlie  summons, 
nor  send  any  to  essoin  him ;  or  if  after  the  three  essoins  he 
did  not  come,  or  send  his  attorney;  Glanville  thought, 
that  having  no  lay  fee  by  which  he  might  be  distrained 
l;he  bishop  (or  his  official,  in  case  the  see  was  vacant) 
should  b^  commanded  to  distrain  hun,  or  punish  his  default 
by  taking  the  church  into  his  hands,  or  using  some  other 
lawful  means  of  compulsion  (f). 

(fl)  Prokos  homines,  (i)  Diratianar^  (c)  Glanv.  lib.  4.  c.  ^* 

(d)  Ibid.  c.  7.  (c)  Ibid,  c,  #.  f/J  Ibid.  c.  9. 
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.  Wheu  the  clerk  appeared  in  court,  he  would,  perbapii^ 
admit  the  demandant  to  be  the  patron,  and  would  say,  that 
he  was  instituted  upon  his  presentation,  or  that  of  some  of 
his  ancestors :  if  so,  the  plea  went  on  ^o  farther  in  the 
king's  court ;  for  if  the  demandant  denied  the  presentation^ 
he  was  to  maintain  this  controversy  with  the  clerk  before  the 
ecclesiastical  judge.  Perhaps  the  clerk  said  the  advowsoa 
belonged  to  the  party  summoned :  now  such  party  was  dealt 
with  in  this  manner :  If  he  came  at  none  of  the  three  sum* 
mouses,  nor  sent  any  essoin ;  or  having  essoined  himself^ 
neither  came  nor  sent  hi&  attorney  at  the  fourth  day ;  the 
advowson.of  the  church  in  question  was  seised  into  the 
king's  hand,  and  so  it  remained  for  fifteen  days;  and  if 
he  did  not  appear  in  those  fifteen  days,  then  seisin  thereof 
was  given  to  the  demandant.  In  the  mean  tyne,  it  was  a 
^uestioD,  what  was  to  be  done  with  the  clerk,  whether  h^ 
was  ipso  facto  to  lose  his  church,  or  not.  But  supposing 
the  party  summoned  appeared,  and  disclaimed  all  right  ii| 
die  church,  the  suit  in  theking's  court  ceased,  and  the  patron 
and  clerk  contested  their  claims  in  the  court  christian* 
Should  the  church  happen  to  become  v^csLiit pendente  lite, 
Glanville  thought,  if  there  was  no  question  but  that,  the 
person  against  whom  therightofadvowson  was  demanded, 
bad  the  last  presentation,,  either  in  himself  or  his  ancestors, 
that  he  should  be  allowed  to  present  a  clerk,  at  least  till  he 
had  lost  the  seisin :  consistently  with  which  he  thoughjt, 
that  should  a  vacancy  happen  while  the  advovvson  was  ii| 
tke  king's  hands  for  fifteen  days,  the  patron  did  not  lose 
(hat  presentation.  If  the  party  summoned  should  say  the 
right  of  advowsqn  was  his,  it  was  tried,  as  we  before  said  of 
}and. .  Xf  he  pfevailed,  he  and  his  clerk  were  freed  from 
the  claim  of  the  demandant;  if  he  failed,  he  and  his  lieiis 
lost  the  advovvson  for  ever  (a). 

When  the  right  of  advowson  was  in  this  manner  deter* 
loiiped;  it  became  a  question  what  was  to  be  done  with  the 

(a)  0  Ian V.  Jib,  4.  o,  9, 
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clerk,  who  admitted  in  court  that  he  had  the  incumbency 
of  the  church  by  presentation  of  the  unsuccessful  party. 
As  the  king's  court  could  proceed  no  further  than  the  right 
of  advowspn  between  the  two  patrons,  the  party  who  had 
now  recovered  the  advowson'was  to  pfoceed  against  the 
clerk  before- the  bishop,  or  his  official:  yet  after  all,  if  at 
the  time  of  the  presentation  the  person  presenting  was  be- 
lieved to  have  been  the  patron,  he  was  left  in  possession  of 
the  church  during  his  life ;  for  in  the  reign  of  this  king,  at 
the  Council  at  Clarendon,  a  statute  had  been  made  con- 
cerning clerks  who  had  enjoyed  churches  by  the  presenta- 
tion of  patrons  jpro  tempore,  which  ordained,  that  clerks 
who  had  violently  intruded  themselves  into  churches  during 
time  of  war,  should  not  lose  such  livings  during  their 
lives  (a).  This  provision  salved  the  titles  of  many  bene- 
ficed clerks  at  that  time.  Nevertheless,  in  such  case,  after 
the  incumbent's  death,  the  presentation  returned  to  the 
lawful  patron  (i). 

The  following  points  might  arise  upon  what  has  been 
said  concerning  the  right  of  advowson  and  the  last  present- 
ation. When  a  patron  had  recovered  an  advowson  by  de- 
raignment  in  court,  and  afterwards,  in  process  of  time,  the 
parson  died ;  it  might  be  asked,  whether  the  patron  against 
whom  the  advowson^  had  been  recovered,  could  maintain 
an  assise  d^  ultima  prasentatione;  and  what  answer  could, 
in  that  case,  be  given  to  it  by  the  adverse  party.  For  suppose 
the  person  bringing  the  assise  had  not,  but  some  of  his  an- 
cestors had  had  the  last  presentation ;  and  it  was  objected 
to  him,  that  he  ought  not  to  have  a  recognition,  because 
he  had  lost  the  advowson  to  the  tenant  in  the  assise,  by  a  so- 
lemn judgment  of  the  court,  whether  this  would  be  a  bar  to 
the  assise  f  It  should  seem,  says  Glanville,  that  it  would ; 
because,  as  he  had  not  the  last  presentation,  he  never  had 
seisin  of  the  advowson :  but,  it  should  seem,  says  he,  that 

(«)  Vid.  ant.  p.  M,  55.  (6)  Glapv,  lib.  4.  c.  1©. 
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,he  might  well  go  upon  the  seisin  of  his  father,  notwith- 
standing what  had  been.determined  respecting  the  right  of 
advowson.  And  yet  if  a  question  could  be  thus  started  up- 
on the  last  presentation,  it  looks  like  invalidating  the  judg- 
ment of  the  king's,  court,  before  given,  upon  the  right 
of  advowson ;  for  when  that  had  been  solemnly  adjudged^ 
it  should  hardly  seem  that  he  ought  by  law  to  recover  any 
seisin,  particularly  as  against  him  who  had  before  recovered 
the  advowson,  unless  some  new  c^use  had  arisen  which  would 
in  title  him  to  be  heard  again/  Indeed,  i£  an  assise  was  sum 
moned  for  that  purpose,  it  would  be  barred  by  this  answer 
to  it :  that  the  complainant  or  his  ancestors  had,  it  was 
true,  the  last  presentation;  but  if  he  or  his  ancestors  had  - 
any  right,  they  lost  it  by  a  solemn  judgment  in  court  t 
and  this  being  proved  by  the  record  of  the  court,  the  sui) 
would  be  lost,  and  the  complainant  amerced  (a). 

We  have  just  seen  that  questions  about  presentations 
belonged  to  the  bishop's  court,  though  the  right  of  advow- 
son was  cognizable  only  in  the  king's  court.  It  sometimes 
happened,  that  when  one  clerk  sued  another  clerk  in  the. 
court  christian,  they  claimed  a  church  by  two  diffierent  pa* 
.  trons.  One  of  these  patrons,  ndt  chusing  to  have  a  ques- 
tion upon  his  right  agitated  before  that  tribunal,  migh^ 
pray  a  writ  to  prohibit  the  court  from  proceeding,  till  the 
sight  of  advowson  was  decided  in  the  king's  Of  prohibition 
court.  As  this  is  the  first  mention  we  have  of  a  *?  V*® .  ®^^'^ 

.....  ,  1     •       •     t  sjastical  court. 

prohibition  to  the  ecclesiastical  court,  it  may 
be  proper  to  give  this  writat  length.  It  was  as  follows :  Jtex 
jitdicibus,  Sec.  eccle$iasticis  salutem.  In  bic avit  11062s  £. 
quldcinn  J.  clericussuus  teneat  ecclesianiy&ic.  invilla,  &c^ 
per  mam  prastntationeniy  qutede  sud  advocatione  est,  ut 
dicitf  N.  ciericuseandem  petens  ex  advocatione  M,  miiitis, 
ipmm^J*  coram  vobis  in  curia  christianitatis  inde  trahit 
inplaoitum.  Si  vethpr^efatus  N.  eccksiam  illam  dirationa* 
ret  ej^  advocatione  pradicti  M>  palim  est  quid  jam  dictuf 

(a)  OlanY.  lib.  4.  Q.  U. 
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R,  jacluram  inde  incur reret  de  udvoeotkme  tuu,  Et  -^we^- 
niam  lites  de  advocationibns  eccksiarumadcoronamtt  dig- 
nitatem meum  pertinent ^  vobis  prohibeo^  ne  in  camA  Ufa 
procedatisydonecdirationatumfuerit  in  curi^  mea^a^  quern 
illorum  advocatio  illins  ecclesia  pertineat,  8^c,  If  they  pro- 
ceeded in  the'cause  after  this  prufaibitioD,  then  the  judges 
were  summoned  to  appear  hi  the  king's  court  by  the  follow- 
ing writ  (a) :  Hex  vicecomiti  salntem.  Prohibejndicibns, 
&c.  ne  iefteant placitum  in  curiA  christianitatis  de  advoca- 
tione  ecclesicBy  &c.  unde  IL  advocatus  ilUus  ecclesiat  que-- 
ritur  quod  N,  inde  eum  traxerit  inplacilum  in  euriitkrii- 
tianitatis ;  quia  placita  de  -advocationibns  ecclesiarum  ad 
coronam  et  dignitatem  meam  pertinent.  'Et  sumrnonepir 
bones  summonitores  ipsos  jtidices,  quid  sint  coram  the  vel 
justiis  meis  die,  &c.  ostensuri  quare  placitum  iltttdtenne- 
runt  contra  dignitatem  meam  in  curii  christianitatis. 
Sumnione  etiam  per  bonos  summonitores  prafatnm  N, 
'  quid  tunc  sit  ibi  ostensurus  quare  prof atum  JR.  inde  traxe» 
'  rit  in  placitum  in  curii  christianitatis,  6^c, 

The  next  action  that  demands  our  attention^  is  tiiat  ih 
which  question^  concerning  a  man's  condition  or  stafte 
^  were  agitated ;  as  when  one  claimed  a  person  to  be  bis 
villain ;  or  when  one  in  a  state  of  yiUenage  claimed  to  fee  a 
free  man.  When  one  clainted  a  man  who  was  before  in 
*rhe  writ  de  na-  villcnage,  as  his  Tillain  naMvuSy  he  had  a  wrk  ' 
•  Hvis.  ^g  nativis  directed  to  the  sheriff;  and  so  cofltt- 

tested  before  the  sheriff  the  matter  with  the  otlier  who  wafei 
then  in  possession  of  the  villain.  If  the  question  of  vijleti- 
age  or  not  villenage  was  not.  moved  before  the  sheriff,  theft 
the  plea  de  nativis  went  on,  as  will  be  more  fully  shewn 
presently.  But  if  the  villain  said  he  watS  a  free  man,  and 
he  gave  pledged  to  the  sfaenff  that  he  would  demonstrate 
it,  then  the  suit  in  the  county  court  ceased,  because  tte 
sheriff  was  not  dlowed  to  determine  diat  poitit;  and  if  the 
sheriff  persisted  in  going  on  to  bear  the  cause,  the  vilkin  wae 

(a)  Glanv.  lib.  4.  c,  15. 
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to  make  his  claim  to  tte  jastices^  aiSd  ^oiikl  th^tl  obtain 
the  king's  writ>  as  follows :  Re3p  vie,  $c.  Questus  est  mihi 
JR.  quid  N.  trahit  eum  ad  villenagium  de  sicut  ipse  est  libet 
homOyUt  dicit.  Et  ideopr^ecipio  tibi,  quid  si  idem  R.fecerit 
iesecuruni  de  clamoresuoprosequendo,  tunc  po  n  a  s  loquelam 
illam  coram  me  vdjuMitiis  tneis  die,  S^c,  et  interim  eumpacem 
hide  habere  facias :  et  summone  per  boiios  ^mmonitores 
pr^dictum  N,  qvhd  tmic  sit  ibi  ostensurus  quare  trahit  eum 
ad  villenagium  injuste,  &€•  It  may  be  remarked,  ^^t  this 
^18  the  first  writ  of  pone  we  have  yet  met  with  (a). 

The  person  who  claimed  the  party  as  his  villain,  was 
also  summoned  by  the  same  writ,  and  a  day  was  fixed 
for  him  to  prosecute  his  claim.  At  the  day  appointed,!/ 
the  villain  did  not  come  nor  send  a  messenger  or  essoin^ 
they  then  proceeded  as  we  before  mentioned  in  pleas  (6) 
"where  attachment  lay.  If  he' who  claimed  the  party  to  be 
bis  villain  neither  came  nor  sent,  the  other  was  dismissed 
the  court  sine  die.  In  the  mean  while,  he  who  was  claimed 
by  both  parties  as  his  villain,  \<ras  put,  as  Glanville  ex- 
pi^e^seb  il,  into  seisin  of  his  freedom  (c) ;  that  is,  as  in  pleas 
of  land,  a  seisin  of  the  land  in  question  was  given  as  a  pro- 
cess of  cotitempt ;  so  in  ihis  instance,  an  inchoate  tempo- 
rary possession  of  his  freedom  was  given  to  the  villain,  till 
the  parties  could  appear  in  court,  and  the  question  of  right 
was  fairly  heard  and  determined* 

If  both  parties  appeared  itt  court,  the  freedom  was  to  be 
made  out  in  the  following  way.  The  person  who  claimed 
to  be  free^  was  to  bring  into  court  his  nearest  relations, 
descended  from  the  same  stock  with  himself;  and  if  their 
freedom  was  recognised  and  proved  in  court,  this  was  con- 
i^trued  in  Ills  favour,  so^as  to  free  him  from  the  yoke  of  ser- 
^tude.  But  if  the  free  state  of  those  who  were  produced 
Vw»  denied,  or  there  was  any  doubt  concerning  it,  recourse 
v^as  had  to  the  yicinagCj,  and  according  to  their  verdict  i( 
VmB  adjudged  by  the  courtr    In  sjKirt,  if  there  arose  any 

(a)  Qlmy.  lib.  5,  c.  1,  2.        {b)  Pfrplegios  aitacKiatis,   Vid.  ant.  1^1. 
{c)  Olinv.  lib.5.i;,8; 
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doubt  cooceniing  the  declarations  of  the  relations,  every 
doubt  or  difficulty  of  this  kind  was  to  be  solved  by  the  vi-. 
cinage  (a). 

When  the  freedom  of  the  party  was,  by  one  or  other  of 
these  ways,  fairly  made  out,  he  was  immediateljf  released 
from  the  claun,  and  was  adjudged  free  for  ever.  But  if  he 
failed  in  his  proof,  or  if  he  was  proved  by  the  adversary  to 
be  a  villain  nativus,  he  was  accordingly  adjudged  to  belong 
to  his  lord,  together  with  all  his  goods  and  chattels.  There 
was  the  same  form  and  course  of  proceeding  in  case  of  a  sup- 
posed villain  claiming  his  freedom,  and  a  freeman  being 
claimed  as  a  villain.  The  person  whose  freedom  was  iti 
question  applied  for  a  writ,  to  bring  the  suit  into  the  king's 
court,  and  then  it  went  on  as  has  just  been  stated.  It  must 
be  remarked,  that  the  duel  was  not  allowed  in  a  suit  to 
prove  a  man  free  i  nativilate  (b). 

Writ  of  right  The  next  action  that  comes  under  our  con- 
of  dower.  sideration,  is"  the  remedy  a  woman  had  to 
recover  her  dower.  On  the  death  of  the  husband,  the 
dower,  if  it  was  a  parcel  of  land  named  and  specified,  was 
either  vacant  or  not.  If  it  was  vacant,  the  widow,  vfith 
the  assent  of  the  heir,  might  take  possession  thereof,  and 
hold  herself  in  seisin.  If  part  of  it  only  was  vacant,  she 
might  take  possession  of  that,  and  for  the  remainder  she 
might  have  her  writ  of  light  directed .  to"*  her  warrantor^ 
that  is,  the  heir  of  the  husband.  The  writ ,  was  as 
follows :  Mex  M,  salutem.  Pr/ecipio  tibi  qnhd  sine  dilon 
tione  plenum  rectum  teneas  A.  qu(efuit  uxor  JB.  de  una 
hida  terras  in  vil/d,  ^c.  quavi  clamai  pertinen  ad  raHona- 
hilem  dotetn  suatn,  quam  tenet  de  te  in  eddem  vill4p^r  li^ 
berum  seroitium  decern  solidarum  perannum  pro  onaki  - 
servitioy  quam  N.  ei  deforceat.  Et  msijeceris,  vicecome§ 
facial^  ne  oporteai  earn  amplius  inde  conqueri  prO.d$Je0u 
recti,  8cc.  (c)  . 

In  pursuance  of  this  writ,  the  plea  Went  on  in  ih^  lor^A** 
court,  till  proof  was  made  of  that  court's  failure  in  doings 

(«)  Glauv.  lib.  5.  o.  4.        {b)  Ibia.  c.  4.        (c)  Ibid.  lib.  6.  4, 5. 
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justice;  upon  ^bich  it  was  removed  to  the  county  courf^ 
and  so  to  the  king'9  court,  if  it  seemed  proper  to  him  or  his 
chief  justice.  The  writ  to  remove  it  into  tlie  king's  couit 
was  a  pone^  and  was  as  follows :  Rex  viceeomiii  HiJuiem. 
Pone  coram  tne  veljustitiU  nms  die,  ifc.  logvelani  qu^  esf 
in  comitatu  tuo  inter  A.  et  tJ.  4^  und  hidi  terra  in  viild, 
Ifc.  qtmm  ipsa  A.  clamat  versus  prdedictum  N*  ad  rati^na-^ 
bilem  dotem  suam.  Et  summone  per  bonos  iummmitoies 
pradictum  N.qui  terrain  illaifk  tenet,  quid  tunc  sit  ibi  Cfsm 
loqueli,  Sfc.  (a)*  .    . 

Thijs  plea,  as  well  as  some  others,  might  be  removed 
from  the  county  court  to  the  curia  regis,  fpripany, causes) 
as  well  on  account  of  doubts  which  might  have  arisen  in 
the  county^  and  which  they  did  not  kno^  how  to  decide 
upon  (and  on  suc^  cause  of.  removitl  both  parties  were  to 
be  summoned)  as  at  the  prayer  of  one  of  the  parties;  and 
then  it  was  sufficient,  if  only  the  party  not  removing  it  was 
summoned.  I^  the  suit  was  removed  by  the  assent  and 
prayer  of  both  parties,  being  present  in  courts  then  there 
.«eeded  no  summons,  for  b.olh  of  them  must  know  the  day 
appointed. 

,  If  either,  or  both  parties  were  absent  at  the  day  appoint- 
ed, they  proceeded  as  before  mentioned.  .  When  both  par^ 
ties  appeared,  the  widow  set  forth  her  claliin  in  the  follow^ 
ing  words :  Peto,.iLc.  ^^  I  demand  that  land^  as  appertain^ 
^  ing  to  such  land  which  was  named  for  me  in  dower;  t>f 
'*  which  my  husband  endowed  me  ad  ostium  ecclmce^  on, 
''  the  day  he  espoused  me,  as  that  of  which  he  was  invested 
'^  and  seised  at  the  time  when  he  endowed  me.^'  To  this 
claim  the  adverse  party  might  make  various  auBwers :  he 
might  deuy  or  adinit  that,  shei  was  endowed  of  the  land. 
But  whatever  was  the  answer  given,  tbe  ^uit  ought  not 
to  proceed  without  the .  widow's  warrantor,  that  is, 
the  heir  of  the  husband ;  he  was  therefore  summoned  by 


,{a)  GlaDT.  lib.  6.  c.  6,  7. 
VOL.  I.  .       ' 
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the  following  writ :  Rex  viceeemiH  saluttm^  Summone 
per  bonos  summonitores  N.Jilium  et  haredem  JE).  quhd  sit 
coram  me  veljustitm  meis  ei  die,8^c.  adziparrantizandum 
A.  quafuit  uxor  ipsim  £.  patris  sui  unam  hidam  terr»  in 
'  vilU,  i^e.  qwim  clamat  pertinere  ad  ratianabilem  datem 
'^^^'^  iuam  de  dano  ipsim  E,  'mii  mi  versus  N-  et  m^de  placitum 
est  inter  eosin  curia  med  si terram iUam  ei  J^arrantizare 
voluerk,  velad  ostendendum  ei  quare  idfacere  non  debet, 
tfCi  If  the  heir  did  not  appear  nor  essoin  hiinself,  and  was 
in  contempt,  there  was  a  doubt  what  was  tfie  precise  waj 
for  compelling  him.  Some  thought,  he  was  to  be  distrain* 
cd  by  his  iee;  others  thought,  he  was  to  be  attached  by 
pledges(a). 

If  the  heir,  when  he  appeared,,  admitted  what  the  widow 
alleged,  he  was  bound  to  recover  the  land  against  the 
tenant  in  possession,  and  deliver  it  to  the  widow;  and  for 
this  purpose  the  suit  was  continued  between  him  and  the 
tenant.  If  he  declined  prosecuting  the  sait^  he  was  bound 
togive^her  an  equivalent  in  cecompence ;  for  i«  all  events 
ihe  widow  was  to  be  no  loser.  If  he  denied  what  wa» 
alleged  by  the  widow,  the  suit  went  on  between  him  and 
her;  and  if  sbs  could  produce  those  who  heard  and  saw 
the  endowment  at  the  church-door,  and  was  ready  to  de* 
raign  it  against  die  beif,  the  matter  might  be  decided  by 
the  duel :  and  if  she  prevailed,  he  must  in  that  case  also 
deliver  to  her  the  land  in  question,  or  a  sufficient  eqdva-' 
lent.  It  w^s  a  rule,  that  no  woman  could  maintain  any' 
suit  concemii^  her  dower  witboitt  her  v(^iantor(6). 
Dower  vndt  This  was  the  coui!!se  for  a  widow  to  take,* 
nikU.  ^  ^hen  ^e  was  obliged  to  sue  for  part  of  her 
dower:  but  whea  she  could  get  possession  of  no  part  ol 
it,  and  was  put  to  sue  for  the  whole,  die  suit  was  com^. 
menced  originally  in  the  c«m  regis,  and  dbe  person  who 
withheld  her  dower  was  summoned  by  the  following  writ, 
caDed  a  writ  of  dower  unde  nihil  kabet :  Rex  vicecomiti 

(a)  Glaav.  lib.  i.  c.  8,  9, 10.  (b)  Ibid.  c.  I K 
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ialutehi.  PrOtipe  N.  quhdjusti  et  sine  dilatiane  faciat 
habere  A.  qtuzfuit  uxor  jE.  rationabilem  dotem  suam  in 
villiy  S^c.  quam  clamat  habere  de  donojipsius  E.  viri  sui^ 
UNDE  NIHIL  HABET,  ut  dicit ;  et  unde  queritur  quid 
ipse  ti  injusti  deforceat :  et  nunfec^,  mimmone  euiti  per 
bonos  summonitores  quid  sit  die,  S^c.  coram  nobis  veljusti- 
tns  nostris,  osiensurus  quare  non  feemty  Sf€.  Whioe? et 
was  in  possesision  'of  the  land,  wlietfarer  the  hMf,  m  ftny 
other  person,  the  presence  of  die  har,  k$  wag  »beve  laid 
down,  was  al\¥ay9  necessary.  If  a 'stranger  wgs  in  posses- 
aioB,  he  was  sumtnoned  by  thisr  writj^  sad  the  kmr  by  the 
ab^ve  \vrit  of  summoiis  ad  WitrtantiMndtmiu).  The  suit 
between  the  heir  and  widow  n^ight  be  ▼aried,a«cOiiKtlg  as 
the  betr  pleased.  If  she  elaimed  ar  cett«iB  ai«i|[tie(l  dower, 
be  might  deny  ai^  assigntnient,  oir  detay  that  iio  be  die  lend 
assigned.  In  both  eases  the  proceedk^^  was  fis  above  de- 
scribed. If  only  a  reasonaUe  doxrer  wet  deMaiMM^  a 
third  part  waa  to  be  allotted  htr  by  the  heirtfr).^  If  more 
wais  assigned  to  h^  dian  a  third  part,  a  writ  mxfgttt  be  had 
directed  to  tbe  sheriff,  conunandaighiiiiteiidfldeastim  tt^c). 

•     (c)  Glanv.  lib.  6.  c.  U,  15,  16.      {b)  Ibid.  c.  17.     ^^  Ibid.  c.  \7,  18. 


Mil 


(    us   ) 

CHAP.  IV. 

WILLIAM  THE  CONQUEROR  TO  JOHN- 

Of  Fin^i — Of  Records— Writ  de  Homagio  recipiendiH^ 
Purpresture — De  Debitis  Laicarum — Of  Sureties — 
Mortgages — Debts  ex  empto  et  vendito — OfAttomies 
—Writ  of  Right  in  the  hordes  Court— Of  Writs  of 
Justicies — Writs  of  Replevin — und  ofProhibition-^Of 
Recognitions — Astisa  Mortis  Antecessoris — Exceptions 
to  the  Assise — Assisa  Ultimo  Prasentationis—^Astisd 
Nova  Diueisina-^Of  Terms  and  Vacations — The 
Criminal  Law — Of  Abjuration — Mode  of  Prosecution 
"-^Forfeiture — Hmnieide — Rape — Proceeding  before 
Justices  Itinerant — The  King  and  GorOernment—The 
Charters — The  Characters  of  these  Kings  as  Legisla-^ 
tors^^Laws  of  William  the  Conqueror — Of  the  Sta- 
tutes— Domesday  Book-^fSlanville-^  Miscellaneous 
Facts. 

Ofiiiitf  ▼▼^E  have  hitherto  been  speaking  of  compul- 
sory methods  of  recovering  and  confirming 
rights;  but  it  often  happened,  as  Glanville  expresses  it, 
that  pleas  moved  in  the  king^s  court  were  determined  bj 
an  amicable  composition  and  final  concord:  this  was  al- 
ways by  Ae  consent  and  licence  of  the  king  or  his  justices ; 
and  vfus  done  as  well  in  pleas  of  land  as  other  pkas.  Such  a 
concord  used  sometimes,  by  the  assent  of  parties,  to  be  re- 
duced into  a  writing  of  several  parts :  from  one  of  these  was 
the  agreement  rehearsed  before  the  justices  in  open  court ; 
sAd,  in  the  presence  of  the  justices,  there  was  given  to  each 
^^party  his  part,  eiacdy  agreeing  with  the  other's.  Tlie  fol- 
lowing is  a  specimen  of  such  an  instrument,  literally  translat- 
ed from  one  in  the  reign  of  Henry  II.  **  This  is  ii  final  con 
'^  cord  made  m  tfa<e  court  of  our  lord  the  king,  at  Westmin* 
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'^  fter,  oo  the  vigil  of  the  blessed  Peter  the  apostle,  in  the 
*^  thirty-third  year  of  the  reign  of  Henry  II.  before  Ranulph 
^'  de  Glanvill^,  justiciary  of  our  lord  th^  king,  and  before 
'^  H.  R.  W.  and  T.  and  other  faiUiful  and  triisty  persons  of 
**  our  lord  the  king,  then  there  present ;  between  the  prior 
**  and  brethren  of  the  hospital  of  St/ Jerusalem,  and  W.  T. 
**  the  son  of  Norman,  and  Alan  his  son,  whom  he  appoint- 
'^  ed  as  attorney  in  his  stead  in  the  court  of  our  lord  the  , 
^'  king,  ad  lucrandum  ^perdendum  respecting  all  the  land 
''  which  the  said  W.  held,  with  its  appurtenances,  except 
^  one  oxland  and  three  tofts.  Of  all  which  land  (except  the 
^*  said  oxland  and  three  tofts),  there  was  a  plea  between 
*^  them  in  the  court  of  our  lord  the  king ;  to  wit,  that  the 
*^  said  W.  and  Alan  concede  and  attest  and  quit-claim  all 
'^  that  land  from  them  and  their  heirs  to  the  hospital  ai|d 
^  aforesaid  prior  and  brethren  for  ever,  except  the  said  ox- 

. "  land  and  three  tofts,  which  remain  to  the  said  W.  and 
^'  Alan,  and  their  heirs,  to  be  held  of  the  said  hospital,  and 
^'  the  aforesaid  prior  and  brethren,  for  ever,  by  the  free 
^  service  of  four-pence  per  ann.  fo|p  all  service ;  and  for 
*^  this  concession  and  attestation  and  quit-claim,  the  afore- 
**  said  prior  and  brethren  of  the  hospital  h^ve  given  to  the 
^'  said  W.  and  Alan  an  hundred  shillings  sterling(a).'* 

A  concord  Or  agreement  of  this  kind  was  called^ii€z/(6), 
because  ^nem  imponit  negotifi;  so  that  nether  of  the 
parties  could  recede  from  it.  If  one  of  die  parties  did  not 
perform  what  he  was  thereby  bound  to  do,  and  the  other 
party  complained  of  it ;  the  sheriff  would  be  commanded 
to  put  him  by  safe,  pledges,  so  as  that  Be  appeared  before 
the  king's  justices,  to  answer  why  he  did  not  keep  the  fine ; 
that  is,  if  the  complainant  had  previously  given  security 
to  the  sheriff  for  prosecuting  his  claim.  The  writ  was  as 
follows :  Pnecipt  N.  quM  jmti  et  sine  dtlatione  teneat 

Jintn^  factum  in  curid  med  inter  ipmm  et  JR.  de  und  hidd 
terra  in  vUld,  Ifc.  unde  pladtumfuU  inter  illos  in  curid 

<«)  GUht.  lib.  S.  c.  ),  8.  (b)  Vid.  ant  99. 
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med:  et  nisifecerit,  eipntdktus  tt.fecerU  tt$ecHrum  de 
ciflm>re  9tto  prosequendo,  tunc  pone  turn  per  vadium  et 
mi'vos  plegios,  qubd  sit  coram  me  veijustitiis  meis,  osten* 
mrus  die,  8(c,  quare  nonfecerit^  8^e,  (a) 

If  he  did  not  appear,  nor  essoin  himself;  or  after  the 
three  essoins,  if  he  did  not  appear,  nor  send  Us  attorney, 
they  were  to  proceed  as  was  before  shewn  in  case  of  suits 
prosecuted  by  attachments.     When  they  both  appj^red  in 
court,  if  both  parties  acknowledged  the  writing  containing 
Ae  concord ;  or  if  the  concord  was  stated  to  be  such  by 
the  justices  before  wTiom  it  was  taken,  and  this  was  testi- 
fied by  their  record ;  then  the  party  \^ho  had  broke  it  was 
to  be  iti  the  king's  mercy,  and  t6  be  safely  attached  till 
he  gave  good  security  to  perform  the  concord  in  future ; 
that  is,  either  the  specific  thing  agreed  on,  if  it  was  possible ; 
or  otherwise,  in  somie  instances,  what  was  equivalent :  for 
It  was  invariably  fexpedted  of  every  one  who  had  acknow« 
iedged  or  undertaken  any  thing  in  the  king's  court,  in  pre- 
sence of  him  or  his  justices,  ever  after  to  observe  such  ac- 
knowledgment and  undertaking.    Moreover,  had  the  final 
concord  been  made  in  ^  plea  of  land,  then  he  who  was  con-' 
viewed  of  breach  of  the  fine,  if  tenant  of  the  Itmd^  was 
ipso  facto  to  lose  the  land.     If  one  or  both  the  patties  de- 
nied the  chirographum,  then  the  justices  were  to  be  sum^ 
moned  to  appeaf  and  record^  says  Glanville,  in  court  die 
reasons  why  such  a  plea,  between  sucb  parties  of  such  land, 
ceased;  and,  if  the  parties  came  to  a  concord  and  agree- 
ment by  their  assent,  what  the  form  of  that  concord  was* 
As  to  the  method  of  making  this  record,  there  was  this 
difierence  observed  between  a  concord  made  in  the  kmg's 
chief  court  and  that  before  the  justices  itinerant :  if  in  the 
latter,  then  the  justices  were  su^imoned,  that  they,  witb 
(pertain  discreet  knights  of  the  county  where  the  cOncord 
w^as  made,  who  were  present  at  making  the  concord,  and 

(aJOlanv.lib.  !•  e.  f,  4. 
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IcB^w  the  truth  of  Che.  matter,  should  appear  in  court,  there 
to  foake  a  record  of  the  plea.  Accordingly  a  writ  to  that 
effect  was  directed  to  the  sheriff  to  summon  the  justices 
and  knights  (a).  Besides  this,  the  sheriff  of  the  county 
wbere  the  plea  had  been,  was  commanded  to  have  dM 
record  of  the  j4ea  then  before  the  king  or  his  justices  by 
finir  discreet  kmghts  of  the  county.  This  is  the  first  men^ 
tion  we  have  of  the  writ  of  recordari,  so  named  from  the 
words  of  it:  Pracipio  tibi  quid  facias  rscobdari  m 
comitatu  tuo  loqt^lam,  S^c.  (b)  When  the  justices  ap« 
peared,  an4  had  agreed  upon  the  l^cord^  that  record  was 
to  be  aUded  by,  neither  party  being  allowed  to  make  any 
exception  to  it;  onIy>  if  such  doubts  should  arise,  which, 
there  vf9»  no  possibility  of  removing,  ttien  the  ^plea  might 
be  recommenced,  and  proceeded  in  afresh  (c)«  ^ 

Having  said  thus  much  of  recojtU  of  courtSi  ^  roeords. 
it  may  be  proper  on  this  occasion  to  inquire  a 
little  further  coocernitig  these  muniments  of  judicial  pro- 
ceedings. No  ^ourt  had,  generally  and  regularly,  mich 
remembrances  of  its  proceedings  as  were  called  and  es- 
teeao^d  records^ ei^cf^ the  king's  court,  that  is,  as  it  should 
se&im^  the  court  where  the  king's  justices  sat ;  though,  by 
what  WQ  have  just  related,  it  should  seem  that  the  justices 
itijieir^Ot  had , not  regularly  a  court  of  record.  In  other 
courts,  if  anyone  hf^d^aid  that  which  he  would  not  willin^y 
owHi,  he  mjigiht  be  permitted  to  dei^y  it,  in  opposition  to 
the  wbdl^  court,  by  the  oaths  of  three  persons,  affirming 
that  be  pever  siiid  it ;  or  by  more  or  less,  according  to  the 
cQstQim  of  differ^t  conrts^ 

In  some  special  instances,  however,  county  and  other 
ioferipr  cruris  had  records ;  and  that,  as  we  are  informed 
by  e^ur  grpa([  audiority  Qlanvili^,  by  virtue  of  a  law  made 
1^.  tl|e  council  of  the  realm  (dD«    Thus,  if  in  any  inferior 

(a)  Glanv.  lib.  8.  c.  5,  6.  {b)  Ibid.  c.  6^7,  (c)  Ibid.  c.  8. 

{d)  When  this  law  was  made,  we  do  not  know;  nor  is  it  mentioned 
^ny  where,  that  I  know  of,  but  in  this  passage  of  GlanTiiI«. 
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court  duel  was  wage  d,  and  afterwards  the  plea  was  re- 
moved into  the  king's  court,  then  the  claim  of  the  demand- 
ant, the  defence  of  the  tenant,  the  form  of  words  in  which 
die  duel  was  awarded  and  waged ;  of  all  these  the  court 
had  a  rec9rd,  which  was  acknowledged  as  such  by  the 
king's  court.  But  it  had  a  record  of  nothing  else,  except 
only  of  the  change  of  a  champion :  for  if,  after  the  removal 
of  the  plea  into  the  king's  court,  another  champion  than  be 
who  had  waged  duel  in  the  inferior  court  was  produced, 
and  a  question  arose  upon  it;  in  this  case  also  it  was  de- 
cided by  the  record  of  the  inferior  court,  according  to  the 
direction  of  the  statute  before  alluded  to.  Beades,  any 
one  might  object  to  tlie  record  of  an  inferior  court,  de- 
claring that  hf  had  said  more  than  was  now  to  be  found  in 
the  record;  and  that  what  he  had  so  said  he  would  prove 
against  the  whole  court  by  the  oaths  of  two  or  more  law- 
ful men,  according  as  the  usage  of  the  court  required ;  for 
no  court  was  bound  either  to  maintain  or  defend  its  record 
by  duel ;  this,  therefore,  was  the  only  proof  that  c^mld  be 
had.  We  are  informed  by  GlanviUe,  that  a  paiticyilar 
law  (a)  huA  been  made,  ordaining,  that  no  one  should  ex- 
cept to  a  record  in  part,  and  admit  the  remainder^  though 
he  might  deny  the  rchole  by  oath,  as  just  stated  (&). 

The  king  might  occasionally  confer  on  any  court  the 
privilege  to  have  a  record.  Thus,  upon  some  reasonable 
cause  being  shewn,  he  might,  as  has  just  been^observed^ 
direct  a  court  to  be  summoned  to  make  a  record  of  a  mat- 
ter for  the  inspection  of  his  own- court ;  so  that,  if  the  king 
pleased,  there  could  be  no  contradiction  admitted  to  such 
record.  It  often  happened  that  a  court  was  summoned  to 
have  the  record  of  some  plea  before  the  king  or  his  justices, 
although  it  had,  in  truth,  no  such  record.  In  this  case^ 
the  parties,  by  admisnon  and  consent,  might  settle  a  re- 

(a)  Of  this  lanr  also,  an4  the  time  vrhen  it  was  made,  there  if  no  re* 
membrance  but  t^\»  slight  intimation. 

t^)  GlsBT,  lib.  S.  c.  9. 
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cord  of  the  matter  between  them.  The  writ  on  this  occa^^ 
sion  used  to.be  of  the  following  kind :  Rex  vicecomiti  salu^ 
tern.  Pracipiotibi quid ¥AC\ AS  rbcohdahi  in comitatu 
tuo  loquelam  qua  est  inter  A*  et  B,  de  terr4,  Sfc.  in  vilid,. 
S^c.  et  habeas  recordum  illius  loquela  coram  me  vel  jtis* 
titii$  meis  ad  terminum,  S^c.  per  quatuor  legaksrmilites, 
qui  interjfuerunt,  adrecordum  id  faciendum.  Et  summone 
per  bonos  summonitoresA.  qui  terram  illam  clamat,  quid 
tunc  sit  ibi  cum  loquelA  suA^  et  JB.  qui  terram  illam  tenet, 
quid  /u/ic  sit  ibi  ad  audiendum  illud,  S^c.  (a) 

.Again^  inferior  courts  had  occasionally  records  of  what 
was  done  tbere^  which  were  transmitted  to  the  king's 
court :  as  when  a  lord  bad  'a  plea  in  his  court  of  soine 
doubt  and  difficulty^  which,  could  not  be  well  determined 
diere,  then  he  m^t  curiam  suam  yonef'e  in  curiam  do- 
niitti  regis,  as  they  called  it,  or  adjourn  the  matter  into  the 
king's  court,  to  have  the  advice  of  that  tribunal,  what  was 
proper  to  be  done;  an  assistance  which  the  king  owed  to 
all  his  barons.  When  a  lord  was  in  this  manner  certified 
what  was  adviseable  to  be  done,  he  returned  witli  the  plea, 
and  proceeded  to  determine  upon  it  in  his  own  court, 
C^ouBty  courts  had  a  record  of  pledges,  or  sureties  taken 
^ere,  and  of  some  few  other  matters  (6). 

We  before  said,'  that  courts  were  not  bound  to  defend 
their  records  by  duel ;  but  they  were  obliged  to  defend 
ikeirjudgfnenis  in  that  manner:  as  if  any  one  should  de- 
clare against  a  court  for  passing  a  false  judgment  ag«nst 
him,  and  should  state  it  to  be  therefore  falser  because  when 
one  party  said  thus,  and  the  other  answered  thus,  the  court 
gave  a  false  judgment  thereon  in  such  and  such  words, 
and  passed  that  judgment  by  the  moutth  <^  N.  and  should 
conclude,  that  if  it  was  denied,  he  was  ready  to  prove  it 
by  a  lawful  witness  there  ready  to  deraign  it ;  in  this  case, 
die  question  might  be>  decided  by  the  duel.  But  there 
were  some  doubts  whether  the  court  was  to  defend  its 

(c)  GlanT.  lib.  6.  q»  9»  10.  H)  Ibid.  ell. 
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judginent  by  one  of  its  own  nicmbei  s,  or  by  some  stronger. 
GlanviUe  seems  to  have  beea  of  the  former  opinion ;  for 
lie  feys>  the  defence  was  to  be  by  the  person  who  passed 
the  judgment.  If  the  court  was  convicted  in  this  manner, 
the  lord  of  the  court  was  in  the  king's  mercy,  and  lost  his 
court  for  ever;  and  besides  this^  the  whole  court  was  in 
^  king's  mercy  (a). 

Writ  tf^r  )4omar  We  shall  uow  spcak  of  the  remedy  the  law 
gioredjnindo.  allowed  to  compel  a  lord  to  receive  the  ho- 
mage of  his  tenant,  and  so  liable  him  to  claim  the  protec- 
tion consequent  thereon  (b).  If  a  lord  would  not  receive 
the  homage  of  the  heir,  nor  a  reasonable  relief;  then  the 
re&f  was  to  be  kept  ready,  and  to  be  repeatedly  tendered 
to  the  lord  by  good  men :  and  if  he  would  not  at  any  rate 
acpept  it,  the  fttir  might  complain  of  him  to  the  kipg  or 
Us  justices,  ttpcm  which  he  would  have  this  writ:  Pr^s^ipe 
N*  qnhdjusta  ei  sine  dilatione  recipiat  homagium  et  ra^ 
t4^fiabile  rdevium.K,  de  liiero  temmmto  quod  iemt  t» 
triU£,  4r^.  et  quhi  de  eo  tenere  clamat.  Et  nm/ec^tp. 
summoney  S^c.  ^ 

The  process  against  the  defendant  was  the  same  as  has 
often  been  mentioned  before  in  cases  of  summons.  If  he 
appeared  and  acknowledged  the  complainant  to  be  the  heir, 
andconfessied  he  had  tendered  his  homage  and  relief,,  he  was 
to  receive  it  instantly,  or  appoint  a  day.for  doing  it.  The 
iunue  was  to  be  done,  if  he  deiiied  the  tender,  but  admitted 
ii»  complainant  to  be  the  heir;  but  if  he  denied  hexwas 
the  faeir,  then  the  heir,  if  be  was  out  of  seiain,  nngbt  have^ 
an  assise  against  the  lord  de  mortt  atUecessoris;  if  be  wi|s. 
in  seisin,  he  might  bold  hiintelf  in,  till  it  pleased  the  lofd 
to:  accept  his.hoMage ;  for  the  lord  was  not  to  have  the  re- 
lief, till  he  had  jaccqited  homage.  But  if  the  lord  doubted 
whether  he  was  the  lawful  heir  or  not,  and  it  had  appeared 

(«)  GlaBv.  lib.  S.  c.  9u 
(&)  We  have  before  seen  how  important  it  was  for  the  heir  that  the 
lord  should '  receive  his  homase.    Vid.  «nt.  1 23. 
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to  Ih^  'vickn^e,  that  he  waB  not^  the  lord  mght  then  take 
ihe  kmd  into  his  own  hands,  till  it  was  made  appear  whe« 
llier  he  wad  the  heir.  And  this  was  the  way  in  which  the 
kiog  always  dealt  with  hip  baroos :  for  the  king,  upon  the 
death  of  a  baron  holding  of  him  in  chief,  immediately  re* 
tained  the  barony  in  his  own  hands,  till  the  hw  gave  ( 
rity  for  the  relief;  and  this,  notwithstanding  ihe  heir  ^ 
offuH^e(a). 

Lords  might  defer  recdinog  homage  and  relief,  upon 
reasonahie  cause  shews ;  as  suppose  some  other  person 
than  the  heir  pretended  a  right  to  the  inbmtaoce,  or  naj 
part  of  it;  for  while  that  suit  depended,  he  could  not  re- 
ceive homage  or  relief,  ilnother  cause  was,  when  the  loid 
thought  he  had  a  right  to  hold  the  inheritance  in  demesne. 
In  s«ch  case,  if  he  commenced  a  suit  by  die  king's  wril^  or. 
that  of  his  justsces,  against  the  person  in  seisin  of  tbetan^ 
the  tenant  might  put  hiouielf  upon  the  king's  great  assis^ 
which  proceeded  much  in  the  way  we  before  stated,  as 
M'ill  appear  by  the  following  writ:  Rex  vicecofrtiti  $abaem. 
Summone  per  bomoe  sununonitores  quatuor  legales  milites 
de  vicimlo  vUUy  ifc.  fubd  tint  coram  me  velJustUiis  meis 
die,  Sfc.  t'M,  ad  tUgendwn  tufer  mcnmentum  $tM$K\daQ^ 
deawj  tfc.  qui  melius  ret  veritatem  9€$mt,  et  dkere  veUnt, 
adfadendam  reeogniti&nem^  tUfitm  N»  majmjm  habei 
ttnendi  UM4m  hidam  terre  t^  vUlAf  Sfc.  de  I.  vel  ipse  J2. 
Uttendi  earn  in  deminico  mo,  qmm  ipse  R.  petit  per  breve 
meum  versus  pr^tdi^tum  N.  ef  tmde  N.  qui  termm  iilam 
tenet,p&suiteem4Msisam  me0m,et  petit  recogniiumemjkri, 
lUfitm  iUe  wwjus  jm  haieat  temndi  terram  illam  m  do* 
raimco^  velpradicius  N*  tenendi  de  eo#  Etsuimmoneper 
bonos  etummonitares  ptdtdictnm  N.  qm  terram  iUam  tenei^, 
quid  tunc  ibi  sit  auditurm  tUam  eleciionem,  4rc  (b)  - 
^If  a  lord  could  not,  by  distivss  or  otherwise,  compel 
his  tenant  to  reoder  his  aervices  and  cii8to»i  kgally  due; 
^recourse  was  then  had  to  the  kmg  or  hia^cbief-justtee, 

(a)  Glany.  lib.  9.  c.  4,  5,  S.  (6)  Ibid.  o.  6, 7. 
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from  whom  he  might  obtain  the  following  writ  to  the  she* 
riff^  directing  that  he  himself  should  see  justice  done  to  the 
complainant ;  which  is  the  first  instance  we  have  yet  men* 
tioned  of  the  •  form  of  a  writ  of  justicies.  Pmcipio  tibi 
fuhd  JUSTICIES  N.  quldjusti  et  sine  dilatione  faciat  R. 
consuetudines  et  recta  servitia  qua  eifacere  debet  de  tene- 
mento  suo  quod  de  eo  tenet  in  mlliy  S^c.  sicut  rationabilifer 
monstrare  poterit  eum  sibi  deberi,  ne  oporteat  eum  am- 
plius  inde  conqueri  pro  defectu  recti,  8^c.  In  pursuance  of 
this  writ^  the  sheriff^  in  his  county  court,  held  a  plea  of  (be 
matter  in  question,  and  the  party  complaining  might  there- 
in recover  bis  services  and  dues,  according  to  the  custom 
of  the  county.  If  he  made  out  bis  right,*  the  other  party, 
besides  rendering  what  was  due,  was  in  the  mercy  of  the 
sfaerifF;  for  the  misericordia  or  amercement  which  arose  oat 
pf  any  suit  in  the  county  court,  always  went  to  the  sheriff. 
The  quantum  of  this  was  ascertained  by  no  general  law,  but 
depended  on  the  custom  of  different  counties,  and  the 
opinion  of  the  persons  who  assessed  it  (^r). 
Pur  rest  r  Next,  as  to  the  remedy  to  be  pursued  in  case 
*  of  purprestures.  Purpresture,  or  according 
to  Glanville  porpresture,  was,  when  any  unlawful  en- 
croachment was  made  upon  the  king ;  as  intruding  on  his 
demesnes,  obstructing  the  public  ways,  turning  public 
waters  from  tbeir  course,  or  building  upon  the  king's 
highway  (6):  in  short,  whenever  a  nuisance  was  com- 
mitted upon  the  king's  freehold,  or  the  king's  highway, 
a  suit  concerning  such  nuisance  belonged  to  the  king's 
crown  and  dignity*  These  purprestures  were  inquired 
of  either  in  the  chief  court  of  the  king,  or  before  the 
king's  justices,  who  were  sent  into  different  parts  of  the 
kingdom  for  the  purpose  of  making  such  inquiritions, 
by  a  jury  of  the  country,  or  of  the  vicinage  (c)s  Who- 
soever was  convicted  by  a  jury  of  having  committed,  such 
purprestures,  was  in  the  king's  mercy  for  the  whole  fee  he 

(o)  GlAOT.  lib.  9.  c.  8,  9,  10.  (i)  lUgiam  flateam,  (c)  Ar 

juniam  p^iri^B  she  vkmeH^  ' 
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held  of  the  king^  and  was  obliged  to  restore  what  he  had 
incroached  upon.  If  the  purpresture  consbted  in  building 
in  some  city  upon  the  king's  street,  the  edifice^  says  Glan^ 
yille,  so  built,  was  forfeited  to  the  king,  and  the  party  re- 
mained  in  the  king's  mercy.  The  misericordia  domini 
regis,  which  has  been  so  often  mentioned^  is  explained  in 
this  passage  by  Glanville  to  be,  when  any  on6  is  to  be 
'  amerced  by  the  oaths  of  twelve  lawful  men  of  the  vicinage ; 
so,  however,  ne  aliquid  de  iuo  honorahili  eontenemento  amiU 
tat,  as  not  to  lose  hiscountenancey  or  appearance  in  the  world. 
When  any  purpresture  was  committed  against  a  p^vate 
person,  it  was  considered  in  a  different  way.  If  it  was 
against  the  lord  of  the  fee,  and  not  within  ^e  provisions  of 
the  statute  about  assises,  then  the  transgressor  was  made 
to  appear  in  the  lord's  court,  provided  he  held  any  tenement 
of  him.  This  was^  by  the  following  writ :  Rex  vicecomiti 
salutem.  Pradpio  tibi  quhdjmticies  JV.  quid  sine  dHatione 
veniut  in  curii  /.  domini  sui,  et  ibi  stet  ei  ad  recium  de  li-^ 
bero  tenemento  sua  quod  super  eum  occupavit,  ut  dicit,  ne 
oporteat,  S^c.  (a)  If,  upon  this  writ,  he  was  convicted  of 
the  purpresture  in  the  lord's  court;  he  lost,  without 
recovery,  the  freehold  he  held  of  the  lord. 

If  he  held  no  freehold  of  Ae  lord,  then  the  lord  might 
implead  him  by  a  writ  of  right  in  the  court  of  the  chief 
lord.  '  In  like  manner,  if  any  one  committed  a  purpre- 
sture upon  a  person  not  his  lord,  and  the  fact  did  not  come 
within  die  provision  about  assises,  he  might  be  impleaded 
in  ajevrit  of  right.  But  if  it  was  within  that  law,  then  there  ^ 
should  be  a  recognition  upon  the  novel  disseuin  to  recover 
^seisin;  of  which  proceeding  we  shall  have  occasion  to 
speak  more  hereafter.  In  these  purprestures  it  ususiUy 
happened,  that  the  boundaries  of  lands  were  broke  in 
upon  and  confounded ;  upon  which,  at  the  prayer  of  any 
of  the  neighbours,  the  following  writ  might  be  issued: 
Rex  vicecomiti  salutem.    Pracipio  tibi  quldjusti  et  sine 

(a)  OlanT.  lib.  9.  c.  11,12. 
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dUatufytfaciat  esH  rttthnabiles  ^viias  inter  termmMn  ut 
vilfdySfC,  et  terrain  Ade  de  Byri  sicut  esse  debenty  et  es$a 
Solent,  et  dcutfiurunt  tempore  regis  Henriei  avi  meij  uvide 
,  JR.  qmritur  qvAd  Adam  injuste,  et  simjtidieio,  oceup4p$i^ 
plus  inde  ^im  pertiqtt  ed  lH^emm  teBemesUum  snum  ds 
Byrii,  ne  amplHts  inde  cUmoremaudi^wi  pro  dtf^aajikati'^ 
tiit,S^c.{a) 

We  have  hidierta  treated  of  the  reiaedies  in  uae  for  via* 
dictttiBg  a  right  to  land,  and  ito  appeiKtaat  serviced  and 
profits.  We  shall  now  t^e  leave  of  this  avibj^ftt  (qt  a 
while,  and  consider  the  Batuse  of  personal  eoi^traets  i  such 
as  buying,  selling,  givii^,  Jendhig,  and  the  like ;  np^n 
which  there  arpse  debts  and  oUigalions  to  pay.  This  aub- 
Ded^Utsim-  j^t  18  latided,  in  Ae  laagoage  of  this  period, 

^''*'^**^  de  debitis  laicorum,  to  cUstinguish  it  from  these 
debts' and  di»s  that  were  recoverable  in  tbe  ecclesiastical 
courts,  as  bein^  things  of  a  supposed  Spiiitual  natune  ;si»sh 
as  money  due  by  legacy,  or  upon  promise  of  marriage  (&)« 

Pkas,  therefore,  de  debitis  laieorum  belt>uged  to  the 
king's  croWA  and  dignity.  If  any  one  complained  to  ^m 
curia  regis  of  a  debt  owning  to  him,  wliich  he  was  desirous 
should  be  inquired  of  in  th^t  Gonrft,.  he  had  the  fdUowif^ 
writ  of  summons :  Bex  viateomiti  saluUm,  Frmeipe  N. 
qubd  juste  et  sine  dilatione  r^ddai  R.eentmn  nusraas  gua^ 
ei  debet,  u^  dicitp  et.unde  qmritar  guhd  ei  drforcasit.  JEt 
nisifecerit,  summone  mm  per  bancs  sunsmomtores^qM^d  sit 
coram  9^  veljustitiis  meis  apud  Westnionststeriumyi  elauit^ 
Pmcha  in  quindeeim  dies,  osiensurus  quare  nonfeosrH,  £^c 
This  was  die  form  of  the  writ  of  debt. 

The  mann^.  of  enforcing  an  appearaiice  to  this  writ, 
was  as  in  otbec  cases. of  summons.  It  should  be  obseb«d 
here,  that  it  was  not  usunl  for  the  csiria  rqgia'm  aaycaar 
to  compel  obedience  to  a  writ  by  distrauiniig  the  chatteb; 
therefore,  even  in  a  plea  like  this,  the  defoidaat  might  bir 

(a)  Glanv.  lib.  9.  c  13,  14,        (^)  For  this  Tide  Fleta,  p.  131. 
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dutniiiied  bj  his  fee  and  freehold,  or,  as  in  some  other  suits, 
by  attachment  of  pledges  (a). 

When  the  J  were  both  in  court,  then  it  was  to  be  oook 
sidered  how  the  demand  arose.  This  might  be  of  Tarious 
kinds;  as  £Xciiti«aim<^2it,upoi^ a  borrowing ;  eraz1ifiifvel^-  > 
ditianid,  upon  a  sale;  e^y  comtnodatOf  upon  a  lewUng;  ex  . 
loeato,  upon  a  hiring ;  ex  deposUo  (b),  upon  a  deposit ;  or 
by  s<nne  other  cause  by  which  a  dtbt  arose :  for,  at  this 
time,  all  matters  of  personal  contract  were  considered  as 
binding,  only  in  the  light  of  debts  y  wad  the  only  means  of 
recovery,  in  a  court,  was  by  thb  acti<Mi  of  ddbt. 

A  debt  arose  ex  mutuoj  when  j^e  lent  another  any 
thing  which  consisted  in  number,  we^t,  or  measure.  If 
a  person,  upon  such  a  lending,  received  back  again  more 
than  he  lent,  it  was  usury  y  and  if  he  died  under  the  repu- 
tation of  an  usurer,  we  have  seen  the  infamy  with  which 
his  memory  was  stained.  A  thing  was  som^imes  lent 
sub  plegiorum  datione ;  that  is,  some  one  was.  surety  for 
the  restoration  of  it;  sometimes,  sub  vadii  positiane, 
thftt  is,  a  pledge  was  given ;  sometimes,  sub^fitlei  interpo* 
sstiontf  ^hen  a  bare  promise  was  made  for  the  retum ; 
sometimes,  »ub  charted  ejrpo4i^ioiie,«wben  a  charter  was 
made  acknowledging  such  lending ;  and  sometimes  with 
aU  these  securities  together* 

When  any  thing.was  owing  ^^p&giorzifii  c2a« 
Uo9ie  only,  if  the  principal  debtor  had  not  where-       *^  «^>^'' 
withal.to  pay,  recourse  was  had  to  the  siireties  by  the  follow* 
ing  writ :  Rex  vicecomiti  salutem^  Precipe  N.  quidjustit  ei 
Wifi  dUatione  acquietet  R^de  centum  marcis  versus  iV.  unde 

(a)  Glanr.  lib.  10.  c.  1, «,  3. 
^y  It  is  abnost  ntinecefiswy  to  remark,  that  these  expressions  are  ai^ 
bonoved  from  t)ie  civil  law :  the  same  may  be  said  of  ibe  defioitioa* 
hereafter  given  of  these  different  obligations  ;  but,  notwithstanding  this, 
the  matter  of  Olanyille's  discourse  upon  the  subject  of  debts  and  obliga- 
tions bears  no  resemblance  to  the  imperial  jurisprudence.  This  is  one 
atroBg  and  very  remarJcable  circumstance  to  shew,  that  the  use  made  of 
the  Roman  law  by  our  old  writers  was  not  to  corrupt,  but  to  adoco  and  eliv- 
oidate  our  municipal  customs.    Vide  Iiist.  lib.  3.  tit.  15. 
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turn  applegiavitf  ut  didi,  ei  unde  queritur  ^uhd  eum  turn 
acquietavit  inde,  Et  nisifeceritj  summone  eum  per  bimos 
summomtores,  i^c.  (a)  If  the  sureties  appeared  in  court, 
and  confessed  the  suretyship,  they  were  then  obliged  to  pay 
the  debt  at  certain  times  affixed  in  court^.  unless  they  could 
shew  that  they  were  released  from  their  engagement,  or 
had  in  some  way  satisfied  the  demand.  Sureties,  if  more 
than  one,  were  held  to  be  severally  bound  for  the  whole 
(unless  there  had  been  some  special  agreement  to  the  con- 
trary), and  they  were  both  to  be  proceeded  against  for  sa- 
tisfaction :  therefore,  should  any  of  them  be  insufficient^ 
the  remainder  were  to  be  answerable  for  the  deficiency. 
If  the  sureties,  however,  had  specially  engaged  for  particu- 
lar parts  of  the  payment,  it  was  otherwise.  There  might 
arise  a  dispiite  between  the  creditor  and  the  8uretie8,'or  be- 
tween the  sureties,  upon  this  poiut«  In  like  manner,  if 
some  of  the  sureties  engaged  for  the  whole,  and  some  for 
parts  only,  then  the  former  would  have  a  qaestiotf  to  de- 
bate with  the  latter.  In  what  manner  all  these  pobte 
were  to  be  proved,  will  be  seen  presently.  When  the 
snrieties  had  paid  what  was  due,  they  might  resort  to  the 
principal  by  a  new  action  of  debt,  as  will  be  shewn  here^ 
after.  However,  it  should  be  remarked,  if  any  one  had 
become  surety  for  a  person^s  appearance  in  a  suit,  and  he 
had  fallen  into  the  king's  mercy  for  the  default  of  the  prin* 
cipal,  he  could  not  recover  by  action  of  debt  against  the 
principal  what  he  had  so  paid;  for  it  Mas  a  rule,  thaft 
dliould  any  one  become  surety,  for  a  person's  answering  in 
the  kuig's  court,  in  any  "suit  belonging  to  the  king's  crown 
^nd  dignity,  as  for  breach  of  the  peace,  or  the  like,  he  fell 
into  the  king's  mercy,  if  he  did  not  produce  the  principal ; 
but  he  was  thereby,  notwithstanding,  released  from  the  en- 

(«)  This  writ  was,  in  after-times,  called  de  pUgiu  aequietancStf  and  used 

to  be  brought  by  the  sureties  against  the  principal  debtor ;  tliough  in  the 

time  of  Olanvilic  we  find  it  lay  for  the  creditor  against  the  surety.  F.  K.  B. 

It  mutt  be  confessed,tbe  wording  of  it  in  Glanvine  seems  more  adapted 

'  to  the  modem  than  the  ancient  application  of  the  writ.  ^ 
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gagement,  as  a  surety,  and  therefore  there  could  be  tio 
further  proceeding  instituted  tliereou  (a). 

If  some  of*  the  sureties  denied  they  were  sureties,  arid 
some  confessed  it,  then  the  question  would  be,  as  well  be- 
tween the  creditor  arid  the  sureties,  as  between  the  sureties 
diemselves.  There  was  a  doubt  what  should,  in  this  case, 
be  the  mpde  of  proof;  whether  by  duel,  or  whether  the 
sureties  were  to  deny  their  engagement  by  the  oaths  of 
such  number  of  persons  as  the  court  should  require.  Some 
thought  that  the  creditor  himself,  by  his  own  oath,  and 
that  of  lawful  witnesses,  might  make  proof  of  it  against 
the  sureties,  unless  the  sureties  could  avoid  his  oath  by 
any  lawful  objection :  and  if  so,  says  Glanville,  they  must 
resort  to  the  duel(i).  ^ 

Things  were  lent  soiiietimes  suh  vadii  positione;  and 
then  ^her  moveables,  as  chattels^  or  immoveables,  as 
land,  tenement^  and  rents,  were  given  in  pledge.  A 
pledge  was  give  either  at  the  time  of  lending,  or 'not. 
It  was  given,  sometimes  for  a  certain  term,  sometimes 
without  any  fixed  term,  sometimes  in  mortuo  vadio^ 
soinetimes  not.  Mortuum  vadium^  or  morjgage,  was, 
when  the  fruits,  or  rent  arising  therefrom,  did  not  go  to- 
wards paying  off  the  demand  for  which  it  was  pledged. 
When  moveables  were  pledged,  and  sersin  thereof,  as  it  is 
called,  given  Jo  the  creditor  for  a  certain  term,  the  law 
required  that  he  should  safely  keep  it,  without  using  it  so 
as  to  cause  any  detriment  thereto ;  and  if  any  detriment 
happened  to  it  within  the  term  appointed,  it  was  to  be  set 
off  against  the  debt,  according  to  the  damage  sustained.  If 
the  thing  pledged  was  siUch  as  tiecessarily  required  some 
expense  and  cost,  as  to  be  fed  or  repaired,  perhaps  there 
would  be  somfe  agreement  between  the  parties  about  it, 
and  that  agreement  was  to  be  the  rule  of  such  contingent 
expenses.     It  was  sometimes  agreed^  that  if  the  pledge 

(a)  Glany.  lib.  10.  c.  S,  4,  5.  (6)  Ibid,  c.  «•  ^ 
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Was  not  redeemed  at  the  term  fixed,  it  should  remain  to 
the  creditor,  and  become  his  property.  If  there,  was  no 
such  agreement,  the  creditor  might  quicken  the  redemp- 
tion by  the  following  writ :  'Rex  vicecomiH  salutem.  Pr^ 
cipe  N.  quhd  justi  et  sine  dilatione  acguietet,  S^c.  quam 
invadiavit  R^pro  centummarch  usque  ad  terminum  qui 
priBteriity  ut  dicit,  et  unde  queritur  quid  earn  nondum 
acquietavit:  et  nisifecerit,  4fc.  (a) 

It  was  doubted  b^  Glanville,  in  what  manner  the  de- 
fendant was  to  be  compelled  to  appear  to  this  writ ;  whe- 
ther he  was  to  be  distrained  by  the  pledge  itself,  or  in  what 
other  way.  •  This,  it  seems,  was. left  to  the  discretion  of 
the  court;  and  might  be  effected,  either  by  that  or  some 
other  method.    He  ought,  howfever,  to  be  present  in  court 
before  the  pledge  was  quit-claimed  to  the  creditor,  for  he 
might  be  able,  perhaps,  to  shew  some  reason  whyijj^should 
not.     If  he  then  confessed  his  having  pledged  the  thing,  as 
he  thereby  in  etkct  confessed  the  debt,  he  was  commanded 
to  redeem  it  in  some  reasonable  time ;  and  if  he  did  not, 
the  creditor  had  Jicence  to  treat  the  pledge  as  his  own 
property.     If  he  denied  the  pledging,  he  must  either  say 
the  thing  was  his  own,  and  account  for  its  being  trans- 
.  ferred  out  of  his  possession,  as  lent  or  intrusted  to  him ; 
or  deny  it  to  be  his ;  and  then  the  creditor  had  licence  to 
"^consider  it  as  his  own  property.     If^he  acknowledged  it 
was  his,  but  denied  the  pledge  and  debt  both ;  then  the 
creditor  was  bound  to  prove  both:  and  the  manner  of 
proof,  where   pledges  denied  their  suretyship,  we  have 
before  mentioned.     But  the  debt  could  not  be  demanded 
^fore  the  expiration  of  the  term  agreed  upon  (6). 

If  the  pledge  was  made  without  mention  of  any  parti- 
cular ternf,  the  creditor  might  demand  his  debt  at  suny 
time.  When  the  debt  was  paid,  the  creditor  was  bound 
to  restore  the  pledge  in  the  condition  he  received  it,  or 

(•)  Olany,  lib,  10.  c.  8.  (»)  Ibid,  c,  8. 
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make  satisfaction  for  any  injury  that  it  had  received :  forTt 
was  a  rule,  that  a  creditor  was  to  restore  the  pledge/  or 
make  satisfaction  for  it;  if  not,  he  was  to  lose  his  debt(A). 

When  it  happened,  that  a  debtor  did  not  make  delivery 
of  the  pledge  af  the  time  of  receiving  the  thing  lent,  Glan- 
ville  doubts  what  remedy  there  Was  for  the  creditor,  as  the 
same  thing  might  be  pledged,  both  before  and  after,  to 
several  persons ;  for  it  must  be  observed,  says  our  author, 
that  it  was  not  usual  for  the  court  of  our  lord  the  king  to 
give  protection  to,  or  warrant  private,  agreements  about 
giving  or  receiving  things  in  pledge,  or  about  other  mat- 
te1"s,  if  made  out  of  cotirt,  or  if  made  in  other  courts  than 
that  of  our  lord  the  king :  and  therefore,  when  such  con* 
ventions  were  not  observed,  the  curia  regis  would  not  en- 
tertain any  suit  for  the  establishment  gf  them.  The  debtor, 
therefore,  could  not  be  put  to  answer  about  the  priority 
of  pledging ;  and  (5)  the  person  who  was  the  loser  by  it, 
must  content  himself  with  the  consequence  of  his  own  « 
negligence* 

When  a  thing  immoveable  was  put  in  pledge,  1^0^^'     es 
and  Seisin  thereof  given  to  the  creditor  for  a 
certain  term,  it  was  generally  agreed  between  them  whe- 
ther the  rents  and  profits  shouM,  in  the  mean  time,  go 
towards  the  discharge  of  the  debt,  or  not.     An  agreement 
-  of  the  first  kind  was  considered  as  just  and  binding;  th# 
latter  as  unjust  and  dishonest,  and  was  the  mortuum  va* 
dium,  or  mort-gage  before  mentioned.     Though  this  wat 
not  wholly  prohibited  by  the  king's  court,  yet  it  was  re- 
puted as  a  species  of  usury,  and  punishable  in  the  way 
before  mentioned.     In  other  respects,  the  rules  of  law 
respecting  thb  pledge  were  the  same  as  those  before  stated 
in  the  case  of  a  moveable,  when  pledged.     It  must  be^ 
added^  that  should  the  debtor  pay  the  debt,  and  the  ere* 
ditor  still  detain  the  pledge,  the  debtor  might  have  the 
following  writ  to  the  sheriflf:  Pracipe  N,  quMjU9ti  et 

(a)  GteDV.  lib,  10.G.  8.  (i)  Ibid.  c.  8. 
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sine  dilatione  reddat  R.  totam  terrain  illam  in  villas  S^t^ 
quam  ei  invadiavit  pro  centum  marcis  ad  terminum  qui 
prateriit,  ut  dicit,  et  denarios  suos  inde  recipiat;  or, 
qtuim  ei  acquietavit,  ut  dicit :  einisifecerit,  summone  eum 
per  bonos^  S^c.(a)  The  creditor,  upon  his  appearance 
in  court,  would  either  acknowledge  the  land  to  be  given  in 
pledge,  dr  would  claim  to  hold  it  in  fee.  In  the  first  in- . 
stance,  he  ought  t»  restore  it,  or  shew  a  reasonable  cause 
why  he  should  not.  In  the  second,  it  was  put  either  at  the 
prayer  of  the  creditor  or  debtor,  upon  the  recognition  of 
the  country,  whether  the  creditor  had  the  land  in  fee,  or  in 
pledge ;  or  whether  his  father  or  any  of  his  ancestors  was 
seised  thereof^  as  in  fee  or  in  pledge,  on  the  day  he  died ; . 
and  so  the  recognition  might  be  varied  many  ways,  accord- 
ing as  the  demandant  claimed,  or  the  tenant  answered  to 
that  claim.  But  if  a  recognition  was  prayed  by  neither 
party,  the  plea  went  orf  upon  the  right  only  (6). 

If  the  creditor  by  any  mean^  lost  hfe  seisin,  whether 
through  the  debtor  or  through  any  one  else,  he  could  not . 
recover  seisin  by  any  judgment  of  the  court,  nor  by  a  re- 
cognition of  novel  disseisin;  but  if  he  was  disseised  of  his 
pledge  unlawfully,  and  without  judgment  of  any  court,  the 
debtor  himself  might  have  an  assise  of  novel  disseisin :  and 
should  he  have  been  disseised  by  the  debtor  himseli^  he  had 
no  \<ray  of  getting  possession  again  but  through  the  debtor; 
for  he  must  resort  to  the  principal  plea  of  debt,  to  com- 
pel the  debtor  to  make  him  satisfaction  (c). 

Thus  far  of  proving  a  debt  by  sureties  and  by  pledge ; 
but  where  the  creditor  had  neither  of  these  to  prove  his 
demand,  nor  any  other  proof,  but  only  the  faith  or  promise 
of  the  debtor,  this  was  held  no  sufficient  proof  in  the 
king's  court ;  but  he  was  left,  say-s  Glanville,  to  his  suit  in 
the  court  christian  de  fidei  lasione  vel  transgressione,  for 
breach  of  promise.  Though  the  ecclesiastical  judge  might 
take  cognizance  of  this  as  a  criminal  matter,  and  inflict  a 

(«)  Glanv.  Ub»  iO.  c.  8,  9.  (£)  Ibid.  c.  10.  (c)  Ibid.  c.  1 1. 
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penance  upon  Ae  party^or  enjoin  him  to  make  satisfaction;  , 
yet  we  have  seen,  that  he  was  prohibfted  by  one  of  the 
Constitutions  of  Clarendon,  to  draw  into  that  jurisdiction,  ^ 
and  determine  question^  concerning  lay-debts  or  tene«  ; 
ments,  upon  pretence  of  any  promise  having  been  made  ; 
respecting  them  (a). 

If  then  the  creditor  had  neither  sureties  nor  pledge,  he 
was  driven  to  find  some  other  proof.  He  might  make  out 
the  matter  either  per  testem  idoneum,per  duellum,  or  per 
cartanif  i.  e.  by  a  fit  witness,  or  by  the  ^uel,  or  by  a  char- 
ter. If  the  debtor's  charter  or  that  of  hie  ancestor  was 
produced,  and  he  did  not  acknowledge  it,  he  might  con* 
trovert  it  several  ways.  Perhaps  he  might  admit  it  to  be 
his  seal,  but  deny  that  the  charter  was  made  by  him  or  with 
Us  assent ;  or  he  might  deny  the  cj^arter  and  seal  both.  In 
the  first  case,  if  he  acknowledged  publicly  in  court  the  seal 
to  be  his,  so  great  regard  was  had  to  a  seal,  that  he  was 
thereby  tronsidered  as  having  acknowledged  the  charter 
itself,  and  was  bound  to  observe  the  covenants  therein  con* 
tained ;  it  being  his  oWn  fault,  if  he  suffered  any  injury  for 
want  of  taking  care  of  his  own  seal.  In  the  latter  case,  the 
charter  might  be  proved  in  the  duel  by  a  fit  witness,  parti- 
cularly by  one  whose  name  was  inserted  as  a  witness  in  the 
charter.  There  were  other  ways  of  establishing  the  credit 
of  a  charter;  as  by  shewing  other  charters  signed  with  the 
same  seal,  which  were  known  to  be  the  deeds  of  the  person 
who  4^nied  this;  and  if  the  seals,  upon  comparison,  ap- 
peared exactly  the  same,  it  was  held  as  a  clear  proof;  and 
the  party*against  whom  it  was  to  operate  lost  his  suit,  whe* 
thei*  it  related  to  debts,  land,  or  any  other  matter :  *and  he 
was  moreover  to  be  in  misericordid  to  the  king ;  for  it  was 
a  general  rule,  that  when  a  person  had  said  any  thing  ia 
court  or  in  a  plea  which  he  again  denied,  or  which  he  could 
not  warrant,  or  bring  proof  of,  or  which  he  was  compelled 
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to  gainsay  by  contrary  proof,  he  always  remained  in  mise^ 
rico^'dia.  If  a  person  had  given  more  securities  than  one 
for  a  debt,  they  might  all  be  resorted  to  at  once ;  otherwise 
many,  securities  would  not  be  of  more  benefit  than  one  (a). 

We  have  hitherto  been  speaking  of  lending  and  borrow- 
ing; we  come  now  to  a  debt  arising  ex  commodato:  as  if 
one  lent  another  a  thing  without  any  gratuitt/f  to^se,  and 
derive  a  benefit  from  it;  when  that  use  and  benefit  was  at- 
tained, the  thing  was  to  be  restored  without  detriment;  but 
if  the  thing  perished,  or  was  damaged  in  his  keeping,  a 
recompence  :«i'as  to  be  made  for  the  damage  sustained :  but 
how  this  damage  was  to  be  valued,  and  if  the  thing  was 
lent  for  a  certain  term,  or  to  be  used  in  a  certain  place, 
I^w  a  recompence  was  to  be  made,  should  he  exceed  that' 
term  and  deviate  from  that  place ;  or  how  that  excess  was 
to  be  proved,  or -whose  property  the  thing  was  to  be  con- 
4dered>  Glanville  signifies  his  doubts ;  only  as  to  the  pro- 
perty, he  thought  that  retaining  die  thing  beyond  the  stated 
time^^nd  place  could  not  well  be  cBl]edfurtum,  or  steal- 
ifig;  because  he  bad  possession  of  it  originally  through  the 
right  owner.  Glanville  also  doubted,  whether  the  owner, 
if  he  had  any  use  for  it  himself,  might  demand  his  thing  so 
If^nt  before  the  time  was  expired,  or  before  any  breach  of 
the.  i^reement  as  to  the  place  (b), 

Next  as  to  debts  ansing  ex  empto  et  vendito.  A  sale 
was  considered  as  efiectually  completed  when  the  price  was 
agreed  uj>on,  so  as  there  was  a  delivery  of  the  thing  sold, 
or  the  price  paid,  in  part  or  in  the  whole,  or  that  at  least 
eam/Bst  was  given  and  received.  In  the  first  two  cases^ 
urither  qf  the  contracting  parties  could  recede  from  the 
bafga»i>  unless  on  a  just  and  reasonable  cause  ;  as  if  there 
I)a4  been  an  agreement  at  first  that  either  might  declare 
q£f.]within  a  certain  time;  for  in  this  case,  the  rule  of  law 
operated,  that  conventio  vincit  kgtm.    Again,  if  the  thing 

(a)  Olanv.  lib.  ID.  c.  1  J.  (1)  Ibid.  c.  19. 
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was  sold  as  sound  and  without  fault,  and  afterwards  the 
buyer  could  prove  the  contrary,  the  seller  was  bound  to 
take  it  back ;  however,  it  would  be  sufficient  if  it  was  sound 
at  the  time  of  the  contract,  whatever  might  afterwards 
happen  :  but  Glanville  had  a  doubt  within  what  time  com- 
plaint Was  to  be  made  of  this,  particularly  where  there  was 
no  special  agreement  about  it.  Where  earnest  was  given, 
the  purchaser  might  be  off  his  bargain,  upon  forfeiting  his 
earnest"  but  if  the  seller,  in  this  case,  wanted  to  be  off, 
Glanville  doubted  whether  he  might,  without  .paying  some 
penalty,  for  otherwise  he  would  be  in  a  better  condition 
than  the  pin-chaser ;  though  it  was  not  easy  to  say  what 
penalty  he  was  to  pay.  In  general,  all  hazard  respecting 
the  thing  sold  was  to  rest  with  him  who  was  in  possession 
of  it  at  the  time,  unless  there  was  some  special  agreement 
to  the  contrary  (a). 

In  all  sales  of  immoveables,  the.  seller  and  his  heirs  were 
bound  to  warrant  the  thing  sold  to  the  purchaser  and  his 
'heirs,  and  upon  that  warranty  he  or  his  heirs  were  to  be 
impleaded,  in  manner  as  we  before  stated.  And  if  any 
moveable  was  demanded  by  action  against  the  purchaser,  as 
being  before  sold  or  given,  or  by  some  other  mode  of  trans^ 
fer  conveyed  to  another  (S9  as  iio  felony  was  charged  to 
have  been  committed  of  it),  the  same  course  was  observed, 
says  Glanville,  as  in  case  of  immoveables :  but  if  it  was  de- 
manded of  the  purchaser  ex  causdfurtivd,  he  was  obliged 
to  clear  himself  of  all  charge  of  felony,  or  call  a  person  to 
warrant  the  thing  bought.  If  he  vouched  a  tertain  war- 
rantor to  appear  within  a  reasonable  time,  a  day  was  to  be 
fixed  in  court.  If  the  warrantor  appeared,  but  denied 
his  warranty,  then  the  plea  went  on  between  him  and  the 
purchaser,  and  they  might  come  to  the  decision  of  the  dueL 
Gilanville  made  a  question,  whether  such  a  warrantor  might 
call  another  warrantor ;  and  if  so,  what  limit  was  to  be 
set  to  this  vouching  to  warranty.    In  this  case  of  callmg  a 

(«]  QlaoY.lib.  10.C.14. 
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certain  warraptor^  ^heti  a  thing  was  demaDded  ex  caus$ 
furtita^  the  warraDfor  used  not  to  be  summoned,  as  mother 
cases  of  warranty;  but  on  account  of  the  particular  nature 
of  this  charge,  he  was  attached  by  the  following  writ  to  the 
sheriff:  Pracipio  tibi,  quid  sine  dilatione  attachiari facias 
per  salvos  et  secures  plegios  N.  quod  sit  coram  me  veljus^ 
titiis  meis  die,S^c.  ad  rcarrantiznndum,  R,  illam  rem  quam 
H.clamat  adversus  R.  utfurtivamy  et  Uf  de  prtsdictus  iJ. 
eum  traxit  ad  xcarrantum  in  curim  tned,  vel  ad  ostenden'* 
dum  quare  ei  warrantizare  non  debeaty  S^c.  (u) 

This  was  the  proceeding  if  he  called  a  certain  warran- 
tor, whom  he  could  name.  But  if,  in  the  phrase  of  that 
time,  he  called  an  uncertain  warrantor;  that  is,  if  he 
merely  declared  that  he  bojught  the  thing  de  l^gitimomer^ 
catu  suOy  fairly  and  honestly,  and  icould  produce  sufficient 
proof  thereof,  he  was  cleared  of  the  charge  pf  felony,  as  far 
as  he  might  b^  affected  criminally ;  not  so,  however,  but 
that  he  might  lose  the  thing  in  question;  if  it  was  really 
stolen;  though  not  by  the  defendant.  This  was  the  method 
of  proceeding,  if  any  of  these  special  circumstances  arose; 
but  if  it  rested  upon  the  mere  debt,  that  is,  whether  ex 
empto,  or  ex  commodato,  it  was  made  out  by  the  general 
mode  of  proof  used  in  court,  namely,  says  Gl^nville,  that 
by  writing  or  by  duel  (6), 

A  debt  ex  locato  ancl  ex  conducto  accrued,  when  one  lett 
o^t  a  thing  to  another  for  a  certain  time,  at  a  certain  re<* 
ward :  here  the  person  letting  was  bpuqd  to  impart  the  use 
of  the  thmg  letten^  and  the  hirier  to  pay  the  price.  In  this 
case,  the  forn^er  might,  at  the  expiration  of^he  time,  take 
possession  of  the  thing  lettCQ  by  his  own  authority  solely : 
but  GUnville  made  it  a  question,  whether,  if  the  price  was 
not  paid  according  to  the  agreement,  he  might  deprive  the 
hirer  of  possession  by  his  own  authority  ?  Butall  thesebeing 
iv^at  were  then  called  private  contracts,  lying  in  the  know- 
ledge of  the  parties  only^  without  any  evidence  to  testify 

(«}  OlariT.  lib.  \0.  c.  15,  16.  (>)  Ibid,  c,  17, 
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ihmr  existence,  w^re  such,  as  was  before  ojbserved  (a),  of 
which  the  king's  court  did  not  usually  take  cognizance : 
others,  which  were  quasi  piivata,  hardly  met  with  more 
iconsideration  from  the  king's  QOurt(6).  This  seems  to 
have  been  a  remarkable  part  of  the  jurisprudence  of  these 
times ;  and  to  have  stood  in  need  of-  the  improvement 
afterwards,  though  veiy  slowly,  adopted,  in  actions  upon 
promises.  .     '  , 

Thus  have  we  gone  through  those  actions  which  were 
comme;iced  originally  in  the  curia  regis ;  all  which  were 
called  actions  de  proprietate.  As  tliese  might  be  attended 
by  the  parties  themselves,  or  by  their  attornies,  it  seems 
proper  in  this  place  to  say  something  upon  the  law  respect- 
ing attornies.  These  pleas,  as  well  as  some 
otEer  civil  pleas,  might  be  prosecuted  by  an  **  or«»es. 
'  attorney ;  or,  as  he  was  called  in  those  times^  respomalis 
ad  lucrandum  vel  perdendum,  A  person,  Wfcen  he  ap- 
pointed such  responsalis,  or  attorney,  ought  tp  be  present, 
and  make  the  appointment  in  open  court  before  the  justices 
sitting  there  upon  the  bench ;  and  no  attorney  ought  to  be 
received  otherwise  than  from  the  principal  then  in  court ; 
thpugh  it  was  not  necessary  that  the  adverse  party  should 
be  present  at  the  time,  nor  even  the  attorney,  provided  he 
was  known  to  the  court.  One  person  might  be  appointed 
atjprney,  pr  two,  jointl^^  or  severally ;  so  ^s  if  one  was  not 
present  to  act,  another  mighty  nnd  by  such  an  attorney,  a 
plea  might  be  commenced  and  determined,  whether  by 
judgment  or'by  final  concord,  as  eflfectually  as  by  the  prin- 
cipal himself.  It  was  not  enough  that  an^  one  was  ap- 
pointed bailiff  or  steward  for  the  management  of  another's 
estate  and  affairs,  to  intitle  him  to  be  received  as  his  attor- 
ney in  court ;  but  be  must  have  a  specia)  authority  for  that 
particular  purpose,  to  act  in  that  particular  cause,  ad  lu^ 
crqiulum  vel  perdendum  for  him  in  his  stead.  It  was  the 
pracldce  to  appoint  in  the  curia  regis  an  attorney  to  act  iti 

(«^  Vid.  ant.  163,  <^)  Glany.  lib.  10.  c.  13. 
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a  caui^e  depending  in  some  other  court ;  and  there  then 
issued  a  writ  of  the  following  kind,  commanding  the  person 
^pointed  to  be  received  as  such :  Rex  vicecomiti  (or  who- 
ever presided  in  the  court)  salutem :  Scias  quid  N.posuit 
coram  me  {or,  just^tiis  meis)  JR.  loco  suo  adlucrandum  vel 
perdendum  pro  eo  in  placito,  S^c.  quod  est  inter  eum  et  JR. 
de  una  carucata  terra  in  villa,  S^c, ;  et  ideh  tibi  pracipio 
quid  pradictum  R,  loco  ipsius  N.  in  placito  illo  recipias 
ad  lucrandum  vel  perdendum  pro  eo,  ifc.  {a) 

When  a  person  was  appointed  attomeji,  he  might  cast 
essoins  for  the  principal  (and  for  him  only,  not  for  himself) 
till  his  appointment  was  vacated.  When  an  attorney  was 
appointed,  and  bad  acted  in  a  cause,  Glanville  puts  a  ques- 
tion,  whether  his  principal  could  remove  him  at  Kis  plea- 
sure and  appoint  another,  particularly  if  there  had  arisen 
any  great  disagreement  between  them?  And  he  thought 
that  the  principal  had  that  power  ;  an  attorney  being  put 
in  the  place. of  another^  only  in  his  absence :  •and  the  prac- 
tice was  to  remove  an  attorney  at  any  part  of  a  cause,  and 
appoint  another  in  court,  in  the  form  above-mentioned  (&)• 

A  father  might  appoint  his  son  his  attorney,  an  instance 
of  w  hich  we  saw  in  the  fine  above  stated,  and  so  vice  versd; 
and  a  wife  might  appoint  a  husband.  When  a  husband 
acted  as  attorney  to  his  wife,  and  lost  any  thing  in  a  plea  of 
maritagium  or  dower,  or  gave  up  any  right  of  the  wife's, 
whether  by  judgment  or  final  concord;  it  was  made  a. 
question  by  Glanville,  whether  the  wife  could  afterwards 
institute  any  suit  for  it,  or  was  bound,  after  her  husband's 
death,  to  abide  by  what  he  had  done  ?  And  it  should  seem, 
says  he,  tliat  she  ought  not,  in  such  case,  to  lose  any  thing 
by  the  act  of  her  husband ;  because,  while  she  was  in  po- 
tcstate  viriy  she  could  not  contradict  him,  or  contravene 
hid  acts ;  and  therefore  could  not,  unless  he  pleased,  at- 
tend to  her  own  property  and  concerns:  and  yet, 'adds 

(«)  Glanv.  life,  11.  c    1,  2.  .   (4)  Ibid.  c.  3. 
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our  author,  it  might  be  said  on  the  other  side,  that  what- 
ever is  transacted  in  the  king's  court  ought  to  be  held  firm 
and  inviolable  (a),  y  Abbots  and  priors  of  capons  regular 
used  to  be,  received  as  attornies  for  their  societies,  of 
course,  without  letters  from  their  convent :  other  priors, 
whether  of  canons  or  monks,  if  they  were  cloistered,  even 
though  they  were  aliens,  were  never  received  in  court  with- 
out letters-  from  their  abbot  or  chief  prior.  The  master 
of  the  Temple  and  the  chief  prior  of  the  hospital  of  St. ' 
John  of  Jerusalem  were  received  of  themselves ;  but  no 
inferior  persons  of  their  order.  When  one  or  more  were 
appointed  attornies  in  the  above  manner,  it  was  made  a 
question  by  Glanville,  whether  one  might  appoint  his  col* 
league  to  act  for  him,  or  some  third  person,  ad  lucrandum 
vel  perd€ndvm(b). 

The  principal  might  be  compelled  to  fulfil  every  thing 
that  wais  done  by  his  attorney,  whether  by  judgment  or 
final  concord  ;*  though  it  was  settled,  beyond  a  question  or 
doubt,  that  upon  the  default  or  inability  of  the  principal, 
the  attorney  was  not  liable  (c).  When  it  is  said,  that  the 
principal  must  be  present  in  court  to  appoint  his  attorney, 
it  must  be  remembered  what  was  before  laid  down ;  name- 
ly, that  if  a  tenant  did  not  appear  after  the  third  essoin, 
but  sent  ah  attorney,  such  attprney  should  be  received: 
but  this  was  allowed  for  the  necessity  of  the  thing,  as  he 
was  compelled  by  the  judgment  of  the  court,  or  by  pro- 
cess of  distress,  to  put  some  one  in  his  place  ad  lucran-' 
dam  vel  perdendum. 

The  foregoing  writs  of  right  were  commenced  directly 
and  originally  in  the  curia  regisy  and  were  there  determined. 
There  were  some  writs  of  right  which  were  not  brought 
there  originally,  but  were  removed  thither,  when  it  had 
been  proved  that  the  court  of  the  lord  whfere  they  were 
brought,  had  de  recto  defecisse,  as  it  was  called,  or  failed 
in  doing  justice  between  the  parties ;  and,  in  that  case, 

(a)  Glanv.  lib.  11,  c.  3.  (/•)  Jbia.  y.  5.  (c)  Ibid.  c.  4. 
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such  causes  might  be  removed  into  the  county  court,  and 
from  thence  into  the  curia  regis,  for  the  above  reason  (rt). 
Writof  right  in  When,  therefore,  any  one  claimed  freehold 
the  lord's  court.  J  j^nj^  or  service,  held  of  some  other  person 
than  the  king,  he  had  a  writ  of  right  directed  to  his  lord, 
of  whom  he  claimed  to  hold  the  land,  to  the  following 
effect :  Rex  comiti  W.  salutem,  Pracipio  tibi,  quid  sine 
dilatione  teneas  plenum  rectum  N.  de  decern  hidis  terrm 
in  Middlelon^  quam  clamat  tenere  de  te  per  liberum  ser^ 
vitiumfadi  unius  militis  pro  omni  servitio,  Et  nisifece- 
ris,  vicecomes  de  Northamptone  Jaciat,  ne  amplius  inde 
clnmjorem  audiam  pro  defectujustitia,  ^c.  The  form  of 
these  writs  was  capable  of  infinite  variety,  according  to 
the  subject  and  circumstances  of  the  demand  (6).  Glan- 
ville  says  nothing  upon  the  order  and  course  of  conducting 
these  pleas  in  the  lord's  court,  except  intimating  that  they 
depended  on  the  custom  of  the  particular  court  (c)  where 
they  were  brought. 

The  way  of  proving  a  court  de  recto  de/ecisse,  to  have 
failed  in  doing  justice,  was  this :  The  demandant  made 
his  complaint  to  the  sheriff  in  his  county  court,  and  there 
shewed  the  ling's  writ :  upon  this  the  sheriff  sent  some 
officer  of  bis  to  the  lord's  court,  on  the  day  appointed  by 
the  lord  for  the  parties  to  appear,  that  he,  in  the  preseuj^e 
of  four  or  more  lawful  knights,  w  ho  were  to  be  present 
by  the  sherifTs  command,  might  hear  and  see  the  demand- 
ant make  proof  that  the  court  de  recto  defecisse:  this 
proof  was  to  be  by  his  own  oath,  and  the  oaths  of  two 
others  swearing  with  him  to  the  fact.  By  this  solemnity 
were  causes  removed  out  of  many  courts  into  the  county 
court,  and  were  there  heard  over  again,  and  finally  de- 
termined, without  the  lord  or  his  heirs  being  allowed  to 
make  any  claim  for  recovery  of  their  judicature,  as  far  as 
concerned  that  cause.  Should  a  cause  be  removed  before 
it  had  beep  proved  in  the  above  manner  that  there  was  a 

(a)  Glanv.  lib.  If.  c.  1.         "  (h)  Ibid.  c.  3,4, 5.  (c)  Ibid.  c.  6, 
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failure  of  justice,  the  lord  might,  on  the  day  appointed  for 
hearing  the  cause,  make  claim  of  cognizance,  and  for  re- 
storation of  his  court;  but  this  was  never  done  in  the 
curia  regis,  unless  he  had  claimed  it  three  days  before,  in 
the  presence  of  lawful  men ;  it  not  being  suitable  to  the ; 
dignity  of  that  court  to  be  ousted,  upon  slight  grounds,  of 
the  cognizance  of  a  cause  once  entertained  there.  If  no 
day  wa^ppointed  in  the  lord's  court,  and  therefore  proof 
of  failure  of  justice  could  not  be  made  in  the  above  way, 
the  complainant  mightjitlsare  curiam,  falsify  the  court,  or 
deprive  it  of  its  cognizance,  by  making  that  proof  any 
where  within  the  lord's  fee,  if  the  lord  did  not  reside 
usuallythere ;  for  though  a  lord  could  not  hold  his  court 
without  big  fee,  he  might  by  law  have  it  any  where  within 
it;  if  he  did  reside  there,  it  was,  probably,  to  be  made  at 
his  mansion-house  (a). 

The  writ  of  right,  of  which  we  have  just  spoken,  was  to 
be  directed  to  the  lord,  of  whom  the  demandant  claimed  to 
hold  immediately;  not  to  the  chief  lord.  But  it  might 
sometimes  happen  that  the  demandant  claimed  to  hold  the 
thing  in  question  of  one  lord,  and  the  tenant  claimed  to 
hold  of  another :  in  this  case,  because  one  lord  should  not 
be  enabled  to  dispossess  another  of  his  court  and  franchise, 
the  suit  of  necessity  belonged  to  the  county  court ;  and 
from  thence  it  might  be  Femoved  to  the  curia  regis,  where 
both  lords  might  be  summoned,  and  their  several  rights  dis- 
cussed in  their  presence,  as  we  before  mentioned  in  ca^es 
of  warranty  (b). 

We  have  said,  that  the  above-mentioned     of  writs  of 
writs  of  right  belonged  to  the  sheriff,  upon     J"strcies. 
failure  of  the  lord's  court.     To  the  sheriff  alsoTjelonged 
several  other  suits,  one  of  which,  namely,  that  de  nativis 
(c>,  we   have   already  mentioned.     In  short,  all   causes 
where  the  writ  of  the  king  or  his  justices  directed  hiol 

f 

(m)  Glanv.  lib.  \%  c.  7.  (h)  Ibrd.  c.  8.  (c)  Vid.  ai^t.  U%r 


174      WILLIAM  THE  CONQUEROR  chap.iv. 

to  do  right  between  the  parties  (called  since  writs  of 
justicies),  and  such  as  contained  the  provisional  clause 
quhd  si  non  rectum  fecerit,  tunc  ipse  facias,  Sfc,  all  these 
gave  the  sheriff  a  judicial  authority  to  hear  and  deter- 
mine (a).  These  writs  were  very  numerous:  somp  of  them 
are  mentioned  by  Glanville,  from  whom  may  be  extract- 
ed a  short  account,  that  will  give  an  idea  of  thiff  provincial 
judicature.  There  was  a  writ  directed  to  a  lord,  com- 
manding him  ne  injuste  vexes,  by  demanding  more  ser* 
vices  than  were  due ;  and  unless  he  desisted,  the  sheriff ' 
was  commanded  to  see  right  done  (6).  This  is  the  only 
provisional  writ ;  thQ  rest  are  all  peremptory,  directed  to 
the  sheriff  solely.  One  was  to  give  possession  of  a  fugi- 
tive villain  and  his  chattels  (c) ;  for  admeasurement  of  pas« 
ture  which  was  superonerated  (rf);  quhd  permittat  habere 
certain  easements  (e) ;  to  'make,  rationabiks  divisas  (f) ;  to 
observe  a  rationabilem  divisam  of  chattels,  that  had  before 
been  made  (g);  to  respite  a  recognition  directed  to  betaken 
by  the  justices  (A);  3,  facias  habere  rationabilem  dotem ; 
to  take  care  of  a  deceased  man's  chattels  for  payment  of  his 
debts  (0 ;  and  to  give  possession  of  chattels  that  had  beea 
taken  at  a  disseisin  of  the  land,  after  the  land  had  been  re** 
covered  in  anassise  of  novel  disseisin  (A).  To  these  we  must 
add  writs  of  replevin,  and  two  of  prohibition  to  the  ecclesi-  - 
astical  court,  which  deserve  to  be  mentioned  more  at  length. 
In  the  former  part  of  this  inquiry  into  judicial  proceed- 
ings, we  have  seen  that  when,  land  was  seised  into  the 
king^s  hand  for  default  or  contempt  of  the  tenan^  he 
might  within  a  certain  time  replevy  his  land,  upon  per- 
forming what  was  required  of  him  by  the  court.  The 
power  of  distraining,  which  lords  exercised  over  their  te« 
nants,  required  a  similar  qualification ;  either  that  the 
tenant  should  perform  what  was  dye ;  or,  at  least,  till  it 

(a)  Glanv.  lib.  13.  c.  ^.  (b)  Ibid.  c.  10.  (c)  Ibid.  c.  11. 

(d)  Ibid.  c.  13.        (e)  Ibid.  c.  14.        f/;  Ibid.  c.  16.        (g)  Ibid.  c.  17. 
(h)  Ibid.  0.  19.  (0  Ibid.  c.  20.  (k)  Ibid.  c.  18. 


CHAP.  IV.  To  JOHN.  175 

Mi^as  ascertained  by  judgment,  whether  any  thing,  or  what 
was  due,  he  should  replevy  ^  that  is,  have  a  return  of  his 
goods  upon  pledges  given  as  a  security  to  stand  to  the 
award  of  justice  in  the  matter.     In  order  to  effect  this, 
several  writs  of  replegiare  or  replevin  were  devised.   One 
was  in  this  form,  and  seems  to  approach  nearest  to  the 
modern  writ  of  replevin.  Rex  vicecomiti  salutem.  Pracipio 
tibiyquhd jusie et sine dilatione  facias  habere  G.  ave- 
KiA  SUA  PER  VADIUM  Et  PLEGiuM;  Wide  quiHtur,  quod 
R.  EA  CEPiT  ET  DETiNET  js  JUSTE  pro  coiisuetudinibus 
quas  ah  eo  exigity  quas  ipse  non  cognoscit  se  debere'^  et 
ipsum  pmterea  inde  juste  dedjici  facias f  ne  oporteat  eunij 
S^c.  {a)    Thenext  is  in  the  nature  of  a  prohibition,  as.  well 
as  a  writ  of  replevin ;  though  it  is  not  properly  a  prohibi- 
tion, which  was  always  to  prohibit  a  judicial  proceeding.  It 
is  as  follows :  Rex  vicccomiti  salutem,  Prohibeo  iibi  neper- 
mittas  quid  R.  injuste  epcigat  ab  S.  de  libero  tenemento 
suo  quod  tenet  de  N.  de  fxdo  ipsius  R.  in  villa,  8^c.  plus 
servitii  quim  pertinet  ad  illud  liberum  tenement  urn  quod 
tenet;  et  averia  sua  QUiE  capta  svnt  j^ro  ilia  de- 
mandij  quam  ille  non  cognoscit  ad  liberum  tenementum 
suunij  quod  tenet,  pertinere,  eiiiEPLEGiARi    facias 
donee  loquela  ilia  coram  nobis  audiatur,  et  sciatur  utiurn 
illud  servitiumdebeat  vel  non,  tfc.  {b) 

To  these  may  be  added  the  two  writs  of  and  of  proiii- 
prohibition  to  the  ecclesiastical  court,  just  bition. 
alluded  to.  Rex,  8^c.  judicibus  ecclesiasticis  salutem, 
Prohibeo  vobis  ne  teneatis  placitum  in  curia  christiani- 
tatis  quod  est  inter  N.  et  R.  de  laico  fxdo  pncdicti  R, 
-  unde  ipse  queritur  quid  N.  eum  trahit  in  placitum  in  curid 
chtistianitatis  coram  vobis,  quia  placitum  illud  spectat  ad 
cororuim  et  dignitatem  meam,  8^c.  (c)  Besides  this  writ 
to  the  judges,  there  went  also  an  attachment  against  the 
party,  suing  in  the  <  court  christian,  to.  the  following  ef- 
fect :  Rex  vicecomiti  saltUem.    Prohibe  R,  ne  sequa- 

'  (•)  GUnv.  lib.  12.  e.  12.  (i)  Ibid.  c.  15.  (c)  Ibid.  c.  «. 
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iur  placitum  in  curid  ckristianitatis  quod-  est  inter  N, 
et  ipsum  de  laicofado  ipsius  pnedicti  N.  in  villi,  S^c.  unde 
ipse  queriturj  quid  pra^atus  K.  inde  earn  traxit  in  placid 
turn  in  curid  ckristianitatis  cor  dm  judicibus  ilfis.  Et  si 
prafatus  N.fecerit  te  securum  de  clamore  suo  prosequin- 

do,  tunc  PONE  PER  VADIUM  ET  SALVOS  PLEGIOS />;<e- 

dictum  R.  qvhd  sit  coram  me  veljustitiis  mei>  die,  S^c,  os- 
tensurus  quare  traxit  eum  in  placitum  in  curid  ckristiani- 
tatis de  laicofado  suo,  in  villa,  S^c.  de  sicut  illud  placitum 
spectat  ad  coronam  et  dignitatem  meam,  8fc.  {a)  The  man- 
ned of  ordering  the  before-mentioned  suits  in  the  county* 
court,  depended  on  the  customs  of  diflerent  counties;  for 
which  reasons,  as  well  as  because  it  was  not  strictly  witfaia 
the  design  of  his  work,  there  is  no  notice  in  Glanvill^  (A), 
Before  we  leave  the  subject  of  writs  of  right,  it  will 
be  proper  to  add  some  observation  respecting  the  form  of 
writs  and  of  the  proceedings  thereon.  The  form  of  words 
in  which  a  title  to  land  was  stated  by  the  demandant,  was 
called  his  petition  (c)  or  demand,  from  the  word  peto,  with 
which  it  begun.-  It  sometimes  happened,  that  the  writ 
contained  more  or  less  in  it  than  the  petitio  stated  to  the 
court,  as  to  the  appurtenances  of  the  land,  or  particular 
circumstances  of  the  case.  Sortietimes  there  was  an  error 
in  the  writ,  as  to  the  name  of  the  party,  or  the  quantum  of 
service^  or  the  like.  When  the  writ  contained  less  than  the 
petition,  no  more  could  be  recoyered  than  was  stated  in  the 
writ ;  but  when  the  writ  contained  more  than  the  petition 
went  for,  the  surplus  might  be  remitted,  and  the  remain* 
der  might  well  be  recovered  by  the- authority  of  that  writ* 
If,  however,  there  was  any  error  in  the  name,  then  by  the 
strictness  of  law  anothei;  writ  should  be  prayed :  again,  when 
there  was  an  error  in  stating  the  quantum  of  service,»the^ 
writ  was  lost.  'Suppose  a  ^rit  of  right,  directed  to  the  lord, 
stated  the  land -to  be  held  by  less  services  than  were  really 

(a)  Glanv.  lib.  12.  c.  22.  (6)  Ibid.  c.  23. 

(e)  This  term  is  borrowed  from  the  civil  and  canon  law,  where  it  i» 
used  in  a  similar  sease»    The  petitio  is  called  count  iu  our  law  Frenbh. 
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due,  Glanville  ^ugbt  diBt>  ia  such  case,  the  lordeotdd 
not  refuse  to  recieive  tbe  writ,  and  proceed  upon  it^  oiidet 
pretence  of  his  beiiHg  concluded' tberebj,  and  suffering  a 
detriment  to  his  service ;  but  he  waa  left  to  mtke  good  Ut 
claim  of  service  against  like  demandant/  ahonld  he^rechver 
against  die  tenant  (a).  This  is  all  that  is  to  be  collected 
fK>m  GlanviBe  on  tbe  formal  pai-t  of  PleaJ&ng ;  •  a  br^ch 
of  oar  law  which  greW^  in  after-limes^  to  such  a  aizey  and 
was  considered  ^ith  so  much  nicety  and  refinement. 

It  had-become  the  law  and  custom  of  the  reabn,  siQrs 
Gknville;  that  no  on^  sbocdd  be  bound  to  answer  \n  bit 
}ord*s  court  concerning  his  ifreebold,  without  the  prece|it 
or  writ  of  <fi»  lord  thi^  king,  or  his*  chief  justice,  if  tbe 
queslfon  wan  about  a  lay  fee;  but  if  tbeia  was  a  suit  bs* 
tween  two'vlerks  conceraiog  aiirediold  held  ininiiikaL4 
mdgne>  or  if  a  clerk  should  betenantJofeccksiacttiealJatid 
b^  in  frankalmoigbty  whoever  mig^t  chance  to  beilB» 
mimdaiitmgu&st  him^  the  plea  c<«iotmiog  tbe  right  oogbt^ 
in  such  case,  lo^  be  in  /ore  eccletimtieo ;.  unless  it  Ishoiild 
be  pray^  to  have  a  fecognitbn,  utrinit  fotd^an  teckniu 
ticnm  sit  «^/  laicum,  wbetbef  it  was  an  ^ceiesmsticaLonlay 
fee,  of  which  we  shall  say  more  bemfter;  for  then. diat 
recognition,  as  well  ai  aU  otherrf^  was  bad  in.Ihe  king's 
court  (A).  -      V    .  .:^ 

We  ha\^  now  dismiasfid  Ae  proceedings  An!  orr«eo|iiU  * 
die  recoi/ery  of  r^hti,  with  all  thorkicidete  ^^^  i 
and  kppebdages,  as  tn  asany  intipaatibn  lipon  this  subject 
bdft  ct^e  down  to  usi  Thentatttbiag  that  presentil  itsetf 
to  our  coosiderattony  is  the  method  i^^ieooVeriug  utam^-oi 
ffeiere' possearion*  The  rcniedies'for  xecoV^rjriof.dmla 
seefii  to  be  founded  dn^die  poKcy  of  priiserVnqf  geace  fad 
quiet  in'  koA^rs  of  property*  A^  seistai  was  the'/n^im^ 
/octtf  evideaca  of  rigbVdieL>biWi¥oubkBoft:  allow  i|  tovbe 
vidlat-edonprelenc^offiiyb^r^rigbtfaadbad  pemdii 
many  way4  of  pn>cMdiBg>to  «Mlicat#  tfiat 

Y01-.  !•  O 
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timef  in  opponbon  to  the  mere  right.  Af  qaettiao»  con« 
cenung  seisin  came  within  the  benefit  of  the  late  statute  of 
Heniy  II.  to  which  we  have  so  often  before  attuded,  and 
were  accordingly  in  general  decided  by  recognition,  we 
shall  therefore  speak  of  the  different  kinds  of  recogni- 
tions (a). 

One  of  those  recognitions  was  called  de  morte  oniecet^ 
iaris;  another,  de  ultimJl pr^uemiatione ;  another,  ttfrvm 
tenemenium  siifasdum  ecdesioMiiemn  vel  laicum ;  another, 
whether  a  person  was  seised  at  die  day  of  his  death  ui  de 
faedOf  or  ui  de  vadio;  another,  whedier  a  person  waa 
within,  or  of  full,  age;  anothar,  whether  a  person  died 
seised  tfl  de/iedo,  or  ti^  dis  aMirJ4;  another,  whether  a  per- 
900  made  the  last  presentation  to  a  church  by  reason  of 
being  seised  in  fee  or  in  ward;  and  the  like  questions, 
which  often  arose  in  court  between  parties ;  and  whichji 
as  well  by  the  consent  of  parties  as  by  the  advice  of  the 
court,  weie  directed  io  be  inquired  of  in  this  way,  .to  de-: 
cide  the  fact  in  dispij^.  There  was  one  recognition 
which  stood  distinguished  amcMogthfe  rest,  and  was  cidled 
de  nofoi  deueitinif  of  novel  dess^si»(6).  We  shall  speak . 
of  all  these  in  their  order* 
:  4tmm  motim     First,  of  the  recognition  de  nmte  antecessor 

•"***"**~*  m,  which  seems  to  be  a  proceeding  parties* 
krly  calculaled  for  the  protection  of  hairs,  against  the 
intrusion  made  by  their  loaNis,  upon  the  death  erf  the  an* 
oestor  last  seised.  If  any  one  died  seised  x>f  land,  and  was 
■dsed  in^domi$iko  $uo  sicui  defitdo  mo;  that  is  had  th^ 
inheritance  and  enjoymoit  thereof  to  him. and  his  heirs; 
the  heur  might  demand  Ae.  seisin  of  his  ancestor  by  die 
ifollowing  writ:  Rex  vkepomiii  salwiem.  Si  G.JiUm  T. 
fecerii  ie,uemum,dk  clamor e  $uo  prpsequendo,  tunc  sunh 
none  pet  bonossummonitores^duQde^m  liberoe  et  kgalee 
imnines^de  tkimeiip,  de.  viUd^  S^y. quid  jdn$  cor^m  me  vel 
jmiUiis  mm  die^  i^  pmai  sacmtmoaiA  ru^ognoeeerey  H 

iA  ^UssF.  Uh.  13.  e.  1/  (I)  Ibid.  c.  f ^ 
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T.  pater  praiieii  G./uit  seintut  in  domirdco  suo  sicut  de 
fado  suo,  de  und  virgatd  terr^  in  villd,  S^c.  die  qui  obiit; 
si  olmt  pastprimam  coroftationem  meam,  et  si  tile  G.pro^ 
pinquior  he^res  ejus  est.  Et  interim  terrain  illam  videant, 
et  namina  earum  imbreviari  facias.  Et  summone  per 
bonos  summonitores  R.  qui  terrain  illam  tenet ^  quid  tunc 
sit  i6i  auditurus  illam  recogniiionem.  Et  habeas  ibi  sum- 
fHomtar>es,  ^c.  Tbii  writ  w^a  varied  la  s«>iiie  {Mirts  of  it, 
according  to  the  circumstances  undtr*  which  the  peraon 
died  seised;  as^  whether  he  wm  seised  the  day  he  under- 
took a  peregrinatjon  to  Jerusalem,  or  St  JagOy  in  which 
journey  be  died ;  or  the  day  he  took  upon  him  the  habit 
'0f  religion^  the  latter  being  ft  civil  death,  which  intitled  the 
heir  to  succeed  innnediately  (a).  If  the  heir  was  within 
age,  the  clause  '^  si  G^fitius  T.fecerit  te  sicurtim  decla* 
more  suo^ prosequendo^  was  left  oui,  the  infant  not  being 
able,  bylaw,  to  bind  hinusdtf  in  any  secMty;  as  was  also 
the  clause,  si  T. pater  pradidi  G,  obiit  post primamcoro^ 
naH6M€mmeam{b).  .    >  ■.    . 

When  the  sheriff  had  received  this  writ,  and  thc^de* 
mandsint  had  given  security  in  die  county^conrt  for  proie* 
cuting  his  claim  (c),  they  proceeded  to  nuike  an  assiie  in 
this  way:  Twelve  frde  and  liawful  men  pf^e  vicim^ 
were  chosen,  according  to  lim  direction  of  the  writ.  This 
was  in  the  presence,  perhaps,  of  the  partes;  though  it 
might  be  in  the  absence  of  the  teaaut,  provided  he  had 
beea  properly  summoned  to  attend :  for  he  should  always 
be  Once  summoned,  to  hear  who  were  chosen*  to  make  the 
zecogpilipn;  and,  if  he  pleased,  he  might  except  to  some, 
upom  any  reasonable  cause.  1  f  he  did  not  come  at  the  first 
mxaxmonSf  they  did  not  wsut  fcH*  him;  bat  the  twelve 
jttf  era  were  elected  in  his  absence,  and  sent  by  the  sheriff 
fto  view  die  land  or  tenement  whose  seisiuvwas  in  dbpi|te« 
and  GltaviUe  says^  that  the  tenant  was  to  have  one  aumf^ 
moos  more.    The  sheriff  paused  the  names  of  ^e  twelve 

(ji)  Okav  lib.  is.  c.  fi,  3, 4,  S.  (I)  Ibl4»  c.5, 
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to  be  inserted  in  a  writ  (a);  then  BummoDed  the  tenant  to 
be  present  at  the  day  appointed  by  the  writ/ before  the 
Idng  or  his  justices^  to  hear  the  recognition.  The  tenant 
might  essoin  himself  at  the  first  and  second  day  (provided 
the  demandant  was  not  an  infant),  bnt  there  was  no  essoin 
allowed  him  at  the  third  day ;  for  then  the  recognition  was  ' 
taken,  whether  he  came  or  not;  it  being  a  rule,  tfiat  no 
more  dian  two  essoins  should  be  allowed  in  any  recogni- 
tion upon  a  seisin  only ;  and  in  a  recognition  upon  a  novel 
disseisin,  there  was  no  ess<»n  at  all.  At  the  third  day,  then, 
the  assise  was  taken,  whether  the  tenant  came  or  not.  If 
the  jurors  declared  for  die  demandant,  the  seisin  was  ad* 
judged  to  him,  and  a  writ  of  the  following  kind  went  to  the 
sheriff  to  give  execution  thereof:  Scias  quod  N.  diratio^ 
navit  in  eurii  mei  seisiham  tant^  terra  in  dHU,  SfC.per 
fecogmtionem  de  mortt  anteceuaris  $m  versus  R,  et  idea 
tibi  praeipio  quid  saisinam  illam  ei  sine  dilatione  ha- 
bere FACIA.S,  Sfc.  (&) 

By  force  of  this  writ  he  recov^ed  not  only  seisin  of 
the  land,,  bnt  seisin  of  all  the  chattels  and  eveiy  thing  else 
which  was  found  upon  the  fee,  at  the  time  of  seisin  being 
made  by  the  sheriff.  When  the  seisin.was  in  this  m^mier 
recovered,  tile  person  who  lost  might  afterwards,  notwith- 
standing, contest  die  riglikt,  in  a  writ  of  right;  butGlaii- 
ville  doubted,  how  long  after  the  sieisin  so  delivered,  he 
might  pursue  his  remedy  for  the  right  ((;).<  If  the  oath  of 
die  jurors  was  in  favour  of  the  tenant>  and  he  wi»  i^bsent^ 
the  seisin  remained  to  bim,'widiou't  the  adverse  party  hav- 
ing any  power  to4'ecover  it :  though  this  did  not  take  away 
his  cause  of  action  for  the  right,  as^-in  the  former  case ; 
nor,  on  the  other  Hand,  did  a  sUit  depetfding  upon  the 
right  to  a  tenement,  extinguish  a  recognition  npon  the 
seisin  of  one's  ancestor,  unless  the  duel  Was  waged  upon 
die  right ;  though  the  pursuing  silch  a  r0<!k>gnition  wini  a 
sort  of  contempt  of  court ;  die  piinisfamenty  howe^er^  df 
which.OJanville;seemsto  think  was.  not  ascertained  (J). 

(«)  Imirnmn, .  \h)  GlaiiV.  lib;  13;  c.*7, 8.    (c)  Ibid.  c.  9.     (fi)  Ibid.  c.  7. 
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WheB  both  parties  appeared  in  court,  it  used  Exceptions 
to  be  asked  of  the  tenant,  if  ^  could  say  anj  ^^^  ■**"*• 
thing  why  the  assise  should  reinanere,  as  they  called  it; 
that  is,  should  be  barred,  or  not  proceed.  Many  good 
caasips  might  be  shewn  why  the  assise  should  remain.  If 
the  tenant  confessed  in  court,  that  his  ancestor,  whose 
seisin  was  in  question,  was  seised  in  his  demesne  as  of  fee, 
die  day  be  diedj  with  all  the  circumstances  expressed  in 
the  writ,  thece  was  no  need  to  proceed  in  the  assise;  but 
if  be  confessed  the  seisin  only^  and  denied  all,  or  some  cir^ 
cumstances,  the  assise  proceeded  upon  those  circuoi- 
stmces  which  were  not  admitted.     . 

There  were  many  other  causes  upon  which  the  assise 
mortU  ofdeces^oris  used  to  remain.  The  tenant  might  ad- 
mit, that  the  demandant  wa^  seised  after  the  death  of  his 
father,  or  some  other  ancestor  (whether  ftich  ancestor 
WKs  aeised  the  day  of  bis  death  or  not);  and  that  being 
in  such  seisin,  h^did  such  or  such  an  act  which' deprived 
him  of  die  benefit  of  the  assise ;  as  for  instance,  that  be 
sold  the  land  to  him,  or  made  a  giftpf  it,  or  quit-chimed  i^ 
or  made  some  other  lawful  alieol&tion  thereof:  and  upon 
these  pomts,  says  Glanville»  they  might  go  to  the  trial  b^ 
duel,  or  any  odier  kiml  g»f  proof  which  was  usually  allowed 
^  by  the  court  in  questions  of  right.  In  like  vmanner,  tfaa 
tenant  mig^t  say,  that  the  demandant  had  heretofore  com- 
menced a  suit  gainst  him.  concerning  the  same  land,  and 
Jltk^i  there  was  th^n  a  fine  n^de  between  them  in  the  king's 
court ;  or  that  the  land  f^  to  him  upQn  a  final  dedsioa 
by  duel,  whether  the  duel  was  in  the  king's  court  or  any 
other;  or  tliatit^as  his  by  the  Judgment  of  some  cour^ 
pr  by  quit-d^im  sojemply  made.  Vi}l^iiage  might  be  ob- 
jected against  thed^oiandan^ ;  and,  if  proved,  it  took  awiiy 
tlie  Rssise;  as  did  also. the  exception  of  bastardy,  and  the 
king's  charter  confirming  to  the  tenant  the  land  in  question ; 
the  conjunction  of  move  heirs  than  one,  as  of  women  in  a 
military  fee,  and  of  men  and  women  together  in  free  soc* 
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cage.  Again,  if  it  were  admitted,  that  tbe  ancestor  whose 
seisin  was  in  question  had  a  seisin  of  some  sort  or  other^ 
namelvy  that  he  had  it  from  the  tenant  or  his  ancestor, 
either  in  pledge,  or  ex  ccmmodato,  or  hy  any  sioHhr 
means ;  in  these  cases  die  assise  was  to  remain,  and  the 
plea  to  proceed  in  some  odier  way.  Consangimiity  was 
an  exception  which  took  away  die  assise. 

Where  it  happened,  as  we  before  mentioned  in  speak* 
xng  of  frank-marriage,  that  the  eldest  brother  gave  part  of 
his  land  to  his  younger  brother,  who  died  without  heirs  of 
his  body ;  in  such  case,  the  assise  wonld  remain,  on  ac« 
count  of  the  rule  before  stated,  that  nemo  potest  h^Brei  timml 
esse  gusSem  tenentdfiti  et  dominus.  In  like  manner,  if  die 
demandant  eidier  confessed,  or  was  proved  to  have  been 
in  arms  against  the  king,  any  assise  which  he  might  bring  - 
against  another  would,  ipso  facta,  remain.  We  are  toM 
also  by  Olanville,  that  by  force  of  a  particalar  law(aX 
burglige-tenure  was  a  good  exception  to  cause  the  asrise 
to  remain.  When  none  of  these,  nor  any  odier  cause  waa 
statted  why  the  assise  should  remain,  the  recognition  pro« 
eeeded  in  form ;  and  both  parties  being  there  present,  the 
seisin  was  tried  by  the  oaths  of  die  twelve  jurors,  and,  ac* 
cording  to  their  verdict^  was  adjudged  to  one  party  or  tbe 
other  (b). 

When  the  demandant  in  this  assise  was  an  infant,  and 
the  tenant  was  of  foil  age,  the  tenant  was  not  allowed  an 
essoin,  and  the  recognition  proceeded  the  first  day,  whe^ 
ther  tbe  tenant  appeared  or  not.  It  was  so  ordered  for 
this  never-failing  reason,  thut  wheresoever  the  tenant,  if 
present  in  court,  could  say  nothing  why  the  assise  diould 
remain,  tbe  recognition  ought,  by  law,  to  proceed,  without 
waiting  for  tbe  appearance  of  the  adverse  party.  Now^ 
in  this  case,  if  tbe  tenant  was  present,  tbe  allegation  of  the 

(a)  This  is  anothtr  Jaw  alluded,  to  by  CNaaviOe,  ef  whis^  we  And  ne 

other  uientioo. 

W  Olinr,  lib,  13.  c  n. 


demandant's  infancy  .would  be  no  caus^^  iHe  assne  4bo 
•remain^  and  therefore  the  recognition  was  to  proceed  <if 
course ;  but  if  restitution  was  made  to  the  infant  by  the  re- 
cognition^ *the1limior*8  coming  of  age  was  to  be  expected^ 
before  he  oonld  be^iiade  to  answer  upon  the  question  of 
light,  diould  my  foe  moved  against  him.  The  count  y$^B 
&e  same  ^fhere'both  parties  were  minon  (dt). 
- '  But  where  the  demandant  was  of  full  age,  and  thii  te- 
nant a^ninor,  it  was  different ;  for  there  the  min<»r  might 
essoin  himself  in  theusaal  way :  and  when  he  appeared,  he 
might  pray  that  the  recognition  might  not  be  taken  till  he 
was  of  fuQ  age ;  and  thus  the  recognition  de  morte  aniece^', 
Ttt^ris  often  remained,  on  account  of  the  age  of  one  of  the 
parties.  To  procure,  however,  diis  delay,  the  minor  must 
say,  that  he  was  in  seisin  of  die  tenement  in  <]uestion;  and 
also,  that  his  father  or  some  other  ancestor  died  seised :  for 
neither  a  recognition,  nor  a  suit  upon  the  right,  would  re* 
main  as  agaiiy  t  a  minor,  if  he  himself  had  acquired  seisin 
'of  the  tenem^it,  md  he  held  it  by  no  other  r^ht  than  what 
he  had  so  made  to  himself.  But  should. it  be  replied  u> 
what  die  minor  had  said,  that  true  it  was  his  ancestor  died 
seised  of  the  tenement  in  Question,  jet  it  was  not  ut,de 
JiedOf  but  <mly  ui  de  watdA;  then,  though  the  principd  , 
i-ecognition  would  remain  on  account  <>f  the  age  of  the 
miinor,  yet  a  rect^ition  would  proceed  on  that  point,  and 

.  a  writ  of  summons  would  accordingly  issue  for  twelve  jti^ 
Tors  to  the  follow&ig  ^ect :  Rexvictcimdti^  isc.  SuiifMom 
per  honos  mmmonitores  duodecm  Hteras  et  leguiei  hami* 
4ies  de  vicineto  de  villd,  lfc»  quidlifU  coram  me  veijmtiHu 
mds  ad  terminum^  S^c*  parnti  sacrynenio  recogrwscere  si 
R*  pater  N.  qui  infra  mtattm  est,  seintusfuit  in  dominico 

.  euo  de  unA  earucatd  terra^  m  villiy  Sfc.  unde  M.Jiliui  et 
hdres  T.  petit  recognitionem  de  morte  ipsius  T.patrie  sui 
e>ersu$  ipmm  N.  ut  defxdosuo  die  pi4  obiit,  veiut  de 
wdrdi.    Et  interim  terram  illam  videant,  et  nomina  eorum 

Ci|)  Glaur.  Ub«  13,  c.  IS. 
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vpubrbmrifatiMi*  Ei  mmmoneper  imot  iumtnonitares 
'pr4$dictum  N^qui.terram  iUamJenet,  fuid  sit  ibi  amU^ 
iuriUiUAmifM^gnitiQn0mi,6fC4(a.) 

tit)ie<;Witaii€;es<^FecogiuUona;  forifai&jhad'be^ogiv^en 
J0.h^> parlies,  there  ^aa.tbeii  no  sttininoiia  ta  the  tenattl 
to  hear  the  ri|3cpgiikion ;  but  it  proceeded  without  delay^ 
-Mdiaecbidipf^to  the  ^  verdict  of  tboae.  tvnslve  jurors^  deli* 
Yiired  upon. their  oatiba,  it  was. declared  what  sort  oC  sei«ft 
the  anceaitor  hid;  and  iC it  was  CMily  id  </e  uardA^  the  der 
maQdant.  recovered  ^ainat  the.  miiiqr.  But  GJanviUe 
doubts,  whetlier  this  was  enough  to  entitle  the  deoiaiidairt 
i^  ItecQver.;  for  as  yet^  it  did  not  .appear  that  his  ancestor 
died  ^fiiaediflihisdeuteslie  as  of.fee,  nor  that  he  was  ^ 
smi^t  beir^.Msd.be  puts  it  Ma.question,  whether  recoursi^ 
WM  tQjieJ^.|o.th».prioci|iai  recoguitioo  upon  that  pcttut. 
HQW«9f IT  th»| in^fht/h^yjelinicafleit  hail  bei^  proved'by 
the  oa&M  oi  tho  twelve  jurorS|  thattiie  aoceitor  of  the  mi* 
jMiS/diad  seited  as  of  fee,  then  the  seisin  was  to  remain  to 
tb^^jaoi^or  till  he  attaibedUs^  fsJlage;  but  after  he  was 
.fiotofi  of.i^^  tte.othef  part;  might  bring  iu.questi<Hi  ihe 
night  eitber jagainst  him  or  bis  Iteirs^ .  It  should  be  r^Qa«iiii-> 
Jbonedi  t|i^it  Me9(i  only  ^.^  above. case  that  a  r^oogni^ooi 
sMs^ailojfjFed  to  {Koceediagainst  a  miooh.;  for  it  was  a  ger 
aacsal^nilf^lhat  a  miMr  yviiiM  bound  to  answer  hi  any 
iriptb()KMdbidi  bAih%H:bft  disin^  lose  his  life  qr 

jneashn^^  ni^cep^  that  heiwas  oUigtsd  to  ans«;eK  to  suits  for 
4ia  debts^  and  also  ^  anoj^  disseisin,  li^in  the  ab^m 
Mae^  the  jeisin  liadi>eeii.adjudged  tb  the  demaiiKlafiti  resti- 
iKitionavas  to.be  made: in  .Ibe  form  before  mentioned;  and 
lie>\iAJiJce,mai^per,  ciMild  A(4  be  compelled  to  answer  the 
teinorvupon  ikf,  sight  M  he  was  of /uU  .i^e.  Siach  mutual 
pArmiAsion  to  stir  ^^stioos^  afier  a  datermmatioti,  was. 
Urouiided  t^^on  >tbis  piaevaiSing  ireason^  that,  wbatem  waa 

^)  Glwiv.  lib.  13.  c.  19|  14. 
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transacted  with  persons  ander  age^  in  pleas  of  this  sort, 
ought  not  to  remain  fixed- and  unalterable  (a). 

If  a  person  claimed  the  privil^^  of  a  minor,  and  it  was 
objected  to  him  that  he  was  of  full  age,  this  was  to  be  de« 
cided  by  the  oaths,  not  of  twelve,  but  of  eig^t  free  and 
lawful  men,  who  were  summoned  by  a  similar  writ  widi 
those. we  have  so  often  mentioned  for  sumniooii^  jurors : 
octa  liberQS  ei  legales  homines  de  vicineto  de  viM,Sfc.  S^c. 
recognosc^re,  uititm  N.  qui  clatnat  tmam  hidam,  S^c.  sit  ta^ 
lis  ataiis,  quid  inde  placitare  possit  ei  debeat.  Et  intt^ 
rim.  terram  illam  videant,  et  nomina  eorum,  ifc.  fyc*  (b) 
Jf  he  was  proved  by  this  recognition  to  be  of  full  age,  tbej 
proceeded  to  the  priucipal  recognition,  as  in  other  cases. 
Here  GlanviUe.  makes  a  question,  whetha*  he  was  thence* 
forward  to  be  esteemed  of  full  age,  so  as  to  lose  bis  privi^ 
1^  of  age  as  against  all  odier  persons :  and  agun,  suppose 
He  had  been  fqi^id  a  minor,  whether  that  was  sufficient, 
without  more,  to  eimtle  ham  i0  the  privilege  in  all  oth^ 
fiuit8(c).. 

..  The.  n^^t recogniti<m  is  thai  de  ultimS  ft^  AnUa  uUmut 
sentatione.  When  a  church  was  void,  and  a  i**"«"^?*«ww- 
lUspiite^rose  abojut.the  presentation^  the  controversy  might 
^  be  determined  by  this  x^cognition;  at  the  pra^r  of  either 
l^arty.  The  writ^  in  snch  cese>  was^f  Ae  following  kind : 
Summon£p  Sfc^du&decim  liberos  et  l^ies  homines  de  md-^ 
fieto,  4rc. S^c.parati  sacmmento  recognoscerey  quis adeoca* 
tus  prasentavit  ukimqm  personam,  qua  obiit  ad  ecciesiam 
de  villdy  S^€i.qua  paeans  Mf  ut  tUdtUTf  et  unde  N.  clamat 
advoi^tiamm-  Etnominaeorumfmbreviarifaeiasi  Ei 
mmmotte  per  bouos  skmmsmitores  R^  qui  prwsentaiumem 
ipsam  deforceat,  fuid  turn  sitihi  auditutus  ittam  recog'- 
niti^mm^  Sfc.  (d)  What  the  essoiii^  were  in  tUs  rec<^ 
aition^  npay  be  collected  from  what  has  gone  before.  The 
person  to  vhom  or  to  whose  ancestors  the  last  pre8eiitati0i| 

(a)  Glaijv.  lib.  IS,  «.  }5.  (*)  Ibid,  c  15, 16.         W  Ibid.  c.  17, 
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^BS  adjudged  by  the  recognition^  was  consicbred  as  having 
thereby  obtained  seisin  of  the  advowson;  so  that  he  was 
to  present  to  the  first  vacancy,  and  bis  parson  was  to  hold 
the  presentation  dnring  his  life,  whatever  was  the  fact 
about  the  right  of  advowson ;  for  the  person  who  lost  the 
last  presentation  by  a  recognition,  toi^t  yet  move  a  ques- 
tion upon  the  right  of  advow8on(d). 
..  The  tenant  might,  in  this  as  well  as  the  foregoing  writ, 
state  some  reason  why  the  assise  should  not  proeeed.  He 
might  say,  that  he  admitted  the  ancestor  of  the  demandant 
made  the  l^asUpresentation,  as  the  leal  lord  and  |ifeir;  but 
that  afterwards  be  transferred  the  fee,  to  which  the  ad- 
vowson was  appendant,  to  the  tenant  or  his  ancestors,  by  ^ 
good  and  lawful  title :  upon  which  allegation  the'  assise 
would  remun,  and  jither  party  might  pray^  recognition 
upon  the  truth  of .^his  exception.  Again,  either  party 
might  admit  that  he  or  his  ancestors  made  Ae  last  present- 
ation,  but  that  it  was  ui  de  tvardd,likot  tti  defxdo;  upon 
which  a  recognition  might  be  prayed,  which  would  be 
summoned  by  a  writ  similar  to  the  many  we  have  men**' 
tioned :  duodecim  liberos^  Kc.  recognouere,  si  JR.  quipra^ 
ientavity  S^cfecerffilktm  prMenta^Honem  ut  defada,  vel 
ut  de  warddf  He.  And  if  the  recognition  4eclared  the  last 
{H'esentation  was  made^  ut^  de  wardi,  the  advowson  of  the 
presentation  was  at  an  end,  and  thenceforth  belonged  to 
the  other  party;  if  ut  defasdo,  the  presentation  remained 
to  him  (b). 

We  come  now  to  the  recognition  concerning  a  tenement^ 
f^rufn  $it  laicum  vel  eecI^iasHcum^  which  might  be  had 
upon  tfae'^  prayer  of  ^ther  party.  For  summoning  such 
a  recognition,  there  issued  a  writ  like  die  former :  recog^ 
noscere,  virhm  una  hida  terr^f  quam  N.  persma  ecclesia 
de  villdi  He.  chmat  adliberam  ekemoHnam  ipsim  ecclesi^ 
tuA  versus  Ji.  in  villa,  tfc.  sii  Utieumfmdum  ipsius  R.  anfix^ 

<«)  Glanv.  lib,  13.  c.  20.  (t)  Ibid*  c.  aO,  21,  22. 
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dum  ecclesiasticum.  Eiinterimterrttmvide€mt,Sfc.(a)  It 
was  a  rule  in  this^  and  indeed  in  all  others,  except  the 
great  assise,  that , no  more  than  two  essoiofl  should  be  had ; 
for  the  third  was  never  admitted,  but  where  the.  .court 
could  be  certified  of  the  pajrt/s  illness,  whether  he  was 
^nguidus^  or  not;  and  as  this,  says  Glanville,  was  not 
usually  done  in  recognitions,  they  always  were  without  a 
third  essoin.  This  recognition  proceeded  in  the  same  way 
as  the  former ;  and  if  it  was  proved  by  the  recognition  thai 
the  tenement  was  ecclesiastical,  it  could  not  afterWards  be  . 
considered  as  a  lay  fee,  though  it  might  be  claimed  as 
jholden  by  the  church  for  a  certain  service  (6). 

The  next  was  the  recognition,  whether  a  person  died 
seized  ut  defadoy  vel  ut  de  vadid.  If  a  person  claimed  a 
tenement  as  having  been  pledged  by  him  or  his  ancestors, 
and  the  other  party  claimed  it  not  as  a  ple^e,  but  in  fee^ 
thf  n  a  recognition  was  Presorted  to,  and  was  sumnioned  as 
in  other  cases :  recoff^o^cere^  utritm  N.  teiuatunam  caru^ 
catankj  4rc.  in  /(edo,  €m  in  vudio,  S^e.  <Mr  it  might  be, 
utrum  ilia  carucata,  i^c.  ntfaAvm  velhareditas  ipsius  N. 
an  invadiata  ei  ab  ipio  R.  vel  ab  ipso  H.  ant€ce$sore  efu&. 
Et  inftrim  ijsrram  videaM,  S^c,  (c) .  Sometimes^  when  a 
pers<Hi  died  sdised  ui  de  vudio,  the  heir,  upon  such  aemo', 
v^ould  bring  a  writ  de  niorte  ante€emms  egainst  the  irue 
heir,  who  had  b3^me  means  got  seian  of  the  land ;  and 
then,  if  the  tenant  admitted  the  sei^  of  the  demandant's 
ancestor,  but  said  it  wai  ui  de  vadio,  and  not  ut  defcMlo^ 
a  recognition  was  summoned  in  the  following  form :  i«e^ 
c^noicere,  nirim  N.  pater  R^fuerit  seisHus  in  dommico 
suo  ut  defadopun  ut  de  vadi0,  de  Una  carucata,  ifc^  die  qui 
Qbiit,Sfc.  (d) 

If  it  was  proved  by  the  recognition  to  be  a  pledge  only, 
and  dot  an  inheritance,  then  the  tenant  who  claimed  it  as 
his  inheritance  lost  the  tenement ;  so  that  he  could  not  even 

Qi)  GUnv.  lib.  1 3.  c.  23, 94.  (^}  Xbid.  c.  95«  («}  Ibid.  e. 

t6,S7.  .         (rf)  lUid,  c  28,  29. 
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make  use  of  it,  in  die  manner  we  mentioned  concerning 
actions  of  debt,  for  the  recovery  of  the  debt  for  which  it 
.was  a  pledge.  If^  on  the  other  hand,  it  was  riecognized  to 
be  an  inheritance  in  the  tenant,  the  demandant  could  reco* 
ver  it  no  other  way  (if  at  all)  than  by  a  writ  of  right 
GlanviUe.  makes  a  question,  whether  io  this,  or  any  other 
recognition,  the  warrantor  was  to  be  waited  for,  particular- 
ly if  he  was  vouched  after  two  essoins  had  been  had  (a). 
.  The  nature  4>f  the  recognitions  which  remain  to'  be  men- 
tioned, may  partly  be  collected  from  those  of  which  we 
have  already  treated,  and  partly  from  the  terms  of  the 
award  made  in  court  for  their  being  taken,  and  the  allega- 
tions of  both  parties,  which  were  to  be  tried.  Indeed,  some 
of  them  have  been  already  noticed ;  as  that  fdr  tryiitg  whe- 
ther a  person  was  of  age  {b) ;  &at  for  trying  whetlwr  a  per- 
sondied  seised  uidefc£do,OT  tit  dezpard&(c)i  thatfor  trying 
whether  a  presentation  was  made  in  right  of  the  inheritance, 
or  ody  in  right  of  a  wardship(<2):  all  these  recognitions  were 
conducted  as  the  others,  in  respect  of  essoins,  and  they 
proceeded  or  remained  for  the  same  reasons  as  prevailed  in 
the  rest  (e)u 

It  muttt  be  observed  of.  these  assises  (for  so  they  are 
aometinie»  call^  by  Glanville,  but  more  commonly  recog^ 
nit  tons)  f  that  ^ey  ar«not  all  of  the  samfe  kind;  that  de 
nwrte  antecessoris  being  evidently  an  original  proceeding, 
independent  of  any  other ;  tlie  rest  (not  exceptii^  that  de 
ultimdprasentatiom  (f)f&nd  thdt  uttum  laicumfadum  vel 
ecelesiasticumyheokg  merely  for  the  decision  of  facts  which 
tirose  in  some  original  action  or  proceeding*  Thus,  the 
writs  for  sumnKmii!^  recognitions  x>f  the  latter  kind  were 
simple  writs  of  summons :  they  mentioned  that  a  plea  was 

'(«)  Gknv;  lib.  19.  c.  50.  {h)  Ibld.c.  iS,  16,  17.  -       (c)  Ibid.  c. 

13,14,15.  (<f)  ItMd.c.  20,21,  S2.      ^     («)  Ibid.  c.  31. 

(fj  That  the  assise  ie  uliimd  praanttMHoM  wtfs  such,  see  what  we  have 
before  said,  p.  110,  in  the  plea  upon  a  right  of  advowson,  where  this  writ 
is  awarded,  to  try  a  collateral  matter,  arisivg  in  a  writ  of.rljfhtof-adv^^w- 
^oii.  .        .     ^  . 
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depending  in  court  by  the  king's  writ;  and  they  wlere 
granted  at  the  prayer  of  either  pikrty ;  so  that  they  seemed 
to  be  resorted  to,  by  the  assent  of  parties,  for  settling  an  in- 
cidental question,  on  which  they  put  the  dispute  between 
them.  On  the  other  hand,  the  writ  de  morie  anieceisorit^ 
has  all  the  appearance  of  an  original  commencement  of  a 
suit.  It  issued  only  upon  condition  the  demandant  gave 
security  to  prosecute  it,— si  G.JiUus  T.fecerit  te  securum 
de  clamore  suo  prosequ€ndOf  tujuc  8ummone,^wi^d  made  no 
mention  of  a  plea  depending.  Of  the  same  kind  was  the 
writ  de  novd  dibseJsind,  which  will  be  mentioned  presently. 
Thus,  then,  of  all  the  assises  in  use  in  Glanville^s  time, 
it  was  only  that  de  morte  antecessaris,  and  that  de  novd  dis* 
seiiind,  that  were  original  writs.  Wbedier  there  were  any 
rec(^gnitions  for  trying  collateral  facts,  besides  those  men* 
fioned  in  Glanville,  it  is  difficult  to  determine ;  this  being 
pne  of  the  many  circumstances  of  which  we  must  remain 
ignorant;  for  want  of  knowing  die  terms  of  the  famous 
law  made  by  Henry  II.  about  assises. 

.We  shall^  lastly,  speak  of  that  which  was  called  jtuisa  di  nool 
the  recognitio  de  novd  disseinnd.  When  any  one  ^i»*^nA. 
<£sseised  another  of  his  freehold  unjustly,  and  without  any 
judgment  of  law  to  authorise  him,  and  the  fact  was  within 
the  king's  assile  f  that  is,  if  it  was  since  the  last  voyage  of 
the  king  to  Normandy  (a),  which  was,  it  seems,  the  time 
limited  for  this  purpose  in  the  famous  law  so  often  alluded 
to ;  he  might  then  avail  himself  of  the  benefit  of  that  law, 
and  have  the  following  writ  to  (he  sheriff:  Qubstus  est 
mihi  N,  quid  R.  injusih  et  sinejudicio  dUseisivk  eumi  de 
libero  tenemento  mo  inviUd^i^c.  post  ultimam  tranrfre' 

(a)  Tbitf  wa&  A.  0. 1 1 84,  in  ttie  SOtib  year  of  Henry  II.;  so  that  the  tkne 
of  limiCatioD,  during  that  reigo,  was  never  more  than  about  four  years. 

In  the  printed  text  of  Qlanville,  there  are  these  words  betvceen  brac- 
kets :  Qfiod  quandaque  mtfus  fuamdofue  minut  censetur;  which  jMSsage  has 
been  thought  to  import,  that  the  time  of  limitation  wa«  often  varied  in 
this  king's  reign.  Another  meaning  of  this  passage  may  he,  that  the 
period  (the  iermnut  d  juoj  being  fixed,  it  mu^t  necessarily,  by  the  lapse 
of  time,  be  lengthening  every  day.  After  all,t^e  p&<%sage  lies  ui^der  some 
euspicion  of  interpolation,  and  wa8,'peThap«,  for  that  reason  put  between 
brackets  by  the  editor.  This  voyage  into  |<(onBandy  is  referred  to  by 
later  writers,  as  the  Kmifcatioa  before  the  sUitate  of  Merton  altered  it. 
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tationem  meant  in  Normatmiam :  et  ideo  tibi  pr^cipia'f 

quid  SI  PRJEFATUS  N.  FECERIT  TE  SECUBUM  1>E  CLA- 

MORE  Bvo  PRosEQDENDo,  tuncfaciaBienementumUlud 
reseidri  de  cataUis  qua  in  eo  capta  fuerunt,*d:  ipsum  cum 
tatallis  esse  facias  in  pace  usque  ad  clausum  Paschc^,  Bit 
interim  facias  duodeeim  hberos  et  legates  homines  de  ifici-- 
neto  videre  terram  illam ;  et  nomina  eorum  imbreviari 
facias,  Et  summone  i.los  per  bonos  summonitores,  quid 
tunc  sint  c&ram  me  vel  justitiis  meis,  parati  inde  facere 
recognitioneni.     Et  pone  per  vadium^  et  salvos 

PLBGIOS    PBADICTVM  R.  vel    BALLIVUM    S17UM,  81 

IPSE  NON  fuerit  INVENTUS,  quid  tunc  sit  ibi  audi- 
turns  illam  recognitionem^  S^c»  (a) 

These  writs,  of  novel  disseisin  were  of  different  formSy 
according  to  the  nature  of  the  freehold  in  whose  prejuciice 
the  disseisin  was  made.  There  is  one  in  Glanville  for 
razing  or  prostrating  a  dyke  ad  nocumentum  liberi  tenement 
ti;  another  for  razing  a  mill-pool  ad  nocumentum  liberi 
tenementi;  another  for  a  common  of  pasture  appertaining 
ad  liberum  tenementum  (b).  These  are  all  the  writs  of  novel 
disseisin  mentioned  in  Glanville. 

In  this  recognition  no  essoin  was  allowed,  but  the  re- 
cognition  proceeded  at  the  first  day,  whether  the  disseisor 
appeared  or  not;  for  here  no  delay  was  suffered  either  on 
account  of  minority,  or  a  vouching  to  warranty ;  unl^s  a 
person  would  in  court  first  acknowledge  the  disseisin,  and 
then  he  might 'Vouch  a  warrantor,  and  the  recognition 
would  remain ;  the  disseisor  would  be  in  the  king's  mercy; 
the  warrantor  was  summoned;  and  the  proceeding  went 
on  between  him  and  the  dissebor,  who  vouched  him.  It 
must  be  observed,  that  in  this  recognition,  whoever  lost 
his  suit,  whether  the  demandant  or  tenant,  or,  as  Glanville 
terms  them  (with  a  view  perkaps'to  there  b^ng  a  sort  of 
criminality  (c)  in  a  disseisin),  the  appellor  and  the  appealed^ 

(a)  Olantr.  lib.  13.  o.  32,  33.      .      {h)  Ibid.  c.  34, 35,  36,  37. 
(c)  lo  the  canon  law,  a  forcible  mtrusjoa  into  an  ecclesiastical  beoe^ 
fic»4i  canstrued  rafiina,    Conr.  Jiu  Cmu,  lib.  4.  tit  M. 
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he  was  in  the  king's  mercy.  If  the  appellor  did  not  pro* 
*8ecute,  by  keeping  the  day  appointed,  his  pledges  also  were 
in  the  king's  mercy ;  and  the  like  happened  to  the  other 
party^  if  he  made  default*  The  penalty  ordained  by  the 
constitarion  which  established  this  proceeding  was  only 
the  mi$ericordia  regis^  so  often  mentioned.  It  often  hap- 
pened in  this  recognition,  that  the  demandant,  after  he  had 
prove^  the  disseisin,  wanted  a  writ  to  the  sheriff  to  be  put 
in  possession  of  the  produce  and  chattels  upon  the  land, 
the  form  of  which  writ  we  have  before  shewn  (a).  It  should 
be  remarked,  that  this  writ  to  recover  the  chattek  pursued 
the  original  writ  of  novel  disseisin,  which  directed  the  party 
to  be  reseised  of  the  chattels:  in  no  other  recognition  was 
there  anymeotion  in  the  judgment  ^e/rucfiit/^e/  catallis  (b). 
Having  taken  this  view  of  the  divers  of  terms  and 
manners  in  which  justice  was  obts^med,  it  facation*. 
seems  to  follow,  that  something  should  be  said  of  the 
times  which  were  allotted,  at  this  early  period,  for  the 
regular  administration  of  it.  The  division  of  the  year 
into  term  and  vacation  has  been  the  joint  work  of  the 
church  and  necessity.  The  cultivation  of  the  earth,  and 
the  collectioi\;  of  its  fruito,  necessarily  required  a  time  of 
leisure  from  all  attendance  on-civil  i^irs;  and  the  laws 
of.  the  church  had,  at  various  times,  assigtied  certain 
seasons  of  the  year  to  an  observance  of  religious  peace, 
during  which  all  legal  strife  viras  strictly  interdicted.  What 
remained  of  the  year  not  disposed  of  in  this  manner,  was 
allowed  for  the  administration  of  justice.  The  Anglo* 
Savons  had  been  governed  by  these  two  reasons,  in  distin- 
guishing the  periods  of  vacation  and  term;  the  latter  they 
called  dies  pacts  regis;  the  former,  dies  pacts  Dei  eiT  sancta 
e€clesiit(,c).  The  particular  portions  of  time  which  the 
Saxon?  had  allowed  to  these  two  seasons  were  adheced  to 
by  the  Normans^  t<^etb^r  with  other  Saxon  usages ;  and. 
their  term  and  vacation  were  as  follow. 

(«)  GianT.lib.l3,c.9S|S9.       (&)  Ibid.  c.  98.      (c)  Leg.  Coafeg.  o. ». 
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It  seems  that  Hilary  term  began  Octabis  Epipkania-, 
that  is,  the  15th  of  Januaiy,  and  ended  on  Saturday  nert 
before  Septuagesima ;  which  being  moveable,  made  thsr 
term  longer  in  some  years  than  others.  Easier  term  be-' 
gan  Octabi$Pa8cha(nined9ys  sooner-tfaan  it  nowdoes)yand 
ended  before  the  vigil  of  Ascension  (that  is,  six  da3fs  sooner 
than  it  nowdoes).  rWntfy  term  began  Octabis  Pentecottes ; 
to  which  diere  does  not  seon  to  have  been  any  precise 
conclusion  fixed  by  the  canon  which  governed  all  the  rest ; 
it  was  therefore  csJIed  terminus  sine  termino :  it  seems  to 
have  been  determined  by  nothing  but  the  pressing  calls  of 
hay-time  and  harvest,  and  the  declension  of  business  very 
natural  at  that  season.  But  the  conclusion  of  it  was  fixed 
afterwards  by  parliament:  by  stat.  51  Hen.  III.  it  was  to 
end  within  two  or  three  days  after  quindena  sancti  Jvhannis ; 
that  is,  about  the  12th  of  July.  In  latter  times,  by 
Stat.  32  Hen.  VIII*  Trinity-term  was  to  begin  Crastino 
sancta  Trinitatis.  Michaelmas  term  beg^n  on  Tuesday 
next  after  St.  Michael,  and  was  closed  by  Advent ;  but  as 
Advent-Sunday  is  moveable,  and  may  fall  upon  any  day 
between  the  26th  of  November  and  4th  of  December ; 
therefore  the  28th  of  November,  as  a  middle  period,  by 
reason  of  the  feast  and  eve  of  St.  Andrew,  was  appointed 
for  it.  Thus  were  the  terms  in  the  latter  part  of  the 
Saxon  times,  and  during  this  period,  almost  in  the  same 
state  we  have  them  now ;  and  by  them  the  return  of  writs 
and  appearances  wefe  governed  (a). 
The  criminal     Having  gone  through  the  law  of  private-rights, 

***^-  and  the  several  remedies  furnished  for  the  re- 
covery and  protection  of  property;  it  remains  to  say  some- 
thing of  the  criminal  law,  as  it  stood  at  the  latter  end  of 
the  reign  of  Henry  II.  But,  previous  to  this,it  maybe  proper 
to  take  a  view  of  some  few  regulations  that  had  been  mado 
on  the  subject  of  crimes  and  punishments  antecedent  ^the 
time  of  which  we  are  now  writing.  We  have  seen  that  a  law 

(«)  SpelmanOrig.  of  Terms, 
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was  made  by  William  tbeCooqiierory  which  toolc  away  all 
capital  ptinishmeiitSi  and,  instead  thereof,  directed  various 
kinds  of  mutili^on.  This  law  was  repealed  in  one  instance, 
A.  D*  1 108y  in  the  9th  year  of  Heni^a.  when  i$  was  enacted, 
that  any  one  taken  infurto  vel  latrocinio  should  be  banged, 
without  allowing  any  pecuniary  were  to  be  paid,  as  a  re- 
demptiOB  (a).  The  law  of  W  ilUam,  however,  still  operated 
in  other  cases :  the  p^inishment.of  crimes  consisted  in  mu- 
tilations of  various  kinds;  and  it  will  presently  be  seen 
that  this  law  of  Qenry  I.  was  dispensed  with,  orrepealed** 
Some  provisions  respecting  Jhe  administration  of  cri*. 
minal  justice  had  been  made  by  the  statutes  of  Clarendon,  . 
that  were  republished  at  Northampton*.  It  was  (hereby  di- 
rected, that  any  one  diarged  before  ^e  king's  justices  with 
the  crime  of  murder,  theft,  robbery,  or  receipt  of  such 
offenders,  of  forgery,  or  of  maUciQU9<buming,  by  the  oaths 
of  twelve  kmghts  of  the  hundred ;  if  there  were  no  knights, 
by  the  oaths  of  twelve  free  and  lawful  then,  and  by  the 
oaths  of  four  out  of  ^very  vill  in  the  hundred;,  that  any 
one  so  charged,  should  submit  to  the  water  ordeal ;  and  ii^ 
he  failed  in  the  experiment,  he  should  lose  one  foot :  and 
afterwards  at  Northampton  it  was  added,  in  order  to  make 
the  punishment  more  severe^  that  he  should  lose  his  righ^ 
hand,  as  well  as  one  of  his  feet)  and  also  that  he  should 
abjure  the  realm,  and  Jeave  it  within  ^o^^y 'OfaWuratloo. 
days;  and  even  if  he  was  acquitted  by  the 
vratdr  ordeal,  that  he  should  find  pledges  to  answer  for 
him ;  and  then  he  might  remain  in  the  realm,  auless  he  was 
charged  with  a  murder,  or  some  other  heinous  felony,  by, 
the  commonalty,  and  lawful  knights  of  the  country*  If 
he  was  charged  with  any  of  those  crimes,  notwithstandiiig 
his  acquittal  by  the  ordeal,  he  was  to  leave  the  kingdom 
within  forty  days,  and  carry  all  l»s  goods  with  him  (with. 
a  saving  of  all  claims  his  lord  mijght  have  on  them),  and  9Q, 
abjure  the  realm,  and  be  at  the  king's,  mercy,  as  to.  aiqr. 

(a)  Wills.  Leg.  Ang.  Sax.  p.  304. 
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ptrmiB6\on  to  return.  This  reguktioo  was  to  be  in  fofce 
50  long  as  the  king  ple0$ed,intil  CMes  of  murder^  treason, 
and  malicious  burning ;  and  in  9U  the  lyefore-mentionec) 
crimes,  except  in  imall  theffs  and  robberies  comimtte4 
during  the  war.(wMcb  was  just  concluded),  in  taldng 
horses,  oxen,  and  the  like. 

Thas  an  offender  was  subjected  to  a  trial,  by  whicb^  if 
convict^,  hp  was  to  lose  a  limb,  and  he  banished  ^  if  ao- 
fitted,  he  was  likewise  to  be  banished.    Such  a  methocl 
of  (H'oceeding  can  brimputed  to  nptU^g  but  some  doubt 
entertained  of  the  justness  of  d>is  triid  by  ordeal.    It  is  re- 
lated, that,'  before  this^  William  Rufits  having  caused  fifty 
Englishmen  of  good  <)ttality  and  fortune  to  be  tried  by  the 
hot  iron,  lliey  escaped  unhurt,  and  were  of  courie  aci)uitted  ; 
jipon  which  that  monarch  declared  he  would  try  tb«i  again 
by  ttie  judgtnent  df  his  court,  and  would  not  abide  by  this 
pretended  judgment  of  CMyWh^chMm  nmie favourable 
or  unfutourabk  uUuny  n^an'4  pleasure.    The  kii^  looked 
upon  this  tri^  to  be  frandulently  aianaged,  as  no  doubt  it 
was;  .and  Henry  II.  convinced  of  the  frauds  would  not 
.  rilow  sttdi  anf  acqnittal  to  have  its  full  effect <£i);  though  i( 
.  in  a  strong  mark  of  the  barbarism  and  prejudice^  of  theae 
^«ie$,thiita  fn-attice  liable  to  such  suspicion  wpis  still  suffer? 
ed  to  H:ddtinue  as  a  judicial  procee<Hng ;  aiid  t;hat  they 
would  ra^er  punish  those  who  wi^e  lawfully  ecquitted  by 
it,  than  altogether  abandon  puch  an  abonnnable  proceedio^^ 
•  Aftofh^  provision  made  by  the  statute  of  Nortliamptoitj 
Indited  m  t^old  law  concerning  decennarifls.  It  declared 
that  no  oner  in  -^  borough  or  vili,  should  entertain  apj 
strange  giiest  in  bis  hoi|se  more  than  one  nigh^  unless 
lie  would  engage  to  answer  foi;bis  appiearance  j  or  such 
^ttesthftd  ftome  reasonable  excuse  for  staying^  which,  his 
hostwa^tb  make' known  to  the  vicinage;  and  when  he  went 
;iway,  it  was  tQ  be  by  day,  and  in  the  presence  of  the  vici* 
jflfftge.-   ibiotber  ordinance  W9s,  tcii  secure  the  puoishmei^t 

(a)  Litt.  Hen.  H.  vol.  ♦.  «r9, 

f  '-■     ♦  ' 


etiAP.  tt.  TO  JOHIC.  19* 

6f  crimiimlff  who  had  been  prosecuted^  and  appealed  before 
the  inferior  magistrates,  in  order  tO  a  final  trial  bi»fore  the 
lung*8  justices :  k  declares,  that  aUy  one  taken  for  tnttt^r^ 
theft,  robbery,  or  forgery,  and  confessing  himself  guHty  foe* 
fore  the  chief  officer  of  the  hundred  or  borough,  or  before' 
t;ertain  lawful  men,  should  not  be  permitted  to  deny  die 
Aict,  when  brought  before  Ae  justices  {a). 

Such  is  the' substance  of  certain  statutes  made  for  the 
improvement  of  crtminul  proceedmgs,  in  this  and  the  pre- 
ceding  reigns.  We  shall  now  speak  of  tlie  penal  law  in 
general,  and  the  way  of  prosecuting  oifendersy  as  practised 
towards  die  end  of  the  reign  of  Henry  II.  But  in  this, 
we  shall  confine  our  enquiries  to  such  objects  as  relate  to 
the  curia  regii  only ;  contentmg  ourselves  with  subjoining 
a  short  account  of  the  proceedings  before  justices  iti« 
nerant. 

When  a  person  was  infkmatus,  as  Olan-  ModeofproM^ 
ville  terms  it,  or  accused  of  the  death  of  a  ««*ion. 
man,  or  of  any  sedition  moved  in  the  realm  or  army,  it  waft 
either  upoA  the  charge  of  a  certain  accusdr,  or  not.  If . 
iio  certain  accuser  appeared,  but  be.wtfs  accused  only  By 
die  voice  of  pubik  ftmie,  or,  as  GlanviUe  sayB^famM  tatP^ 
iummodofublieaacsusot  (whith  signified  t>rcfl>ably  nothing 
more  than  what  the  statute  of  Northampton  calls  />^r  io^ 
cramentwn  hgalium  komitium) ;  he  was  immediately  to  btfif 
safely  attached,;  either  by  proper  pledges,  or  by  a  much 
^^er  secmity,  that  is,  per  carceris  indmswnem.  Thetv 
the  truth  of  the  matter  was  inquired  before  the' jasticei»y 
by  many  and  various  inquisitions  and  intehx^gations ;  every 
probability  wab  to  be  weighed,  and  every  conjecture  to  bo' 
attempted,  irom  facts  and  circumstances^  wUch  could  be 
'  ihottght  to  make  either  on  one  sideor  the  other.  lii  con« 
dusion,^  the  criminal  was  either  to  be  intfrely  acquitted/ 
Upon  such  inquiry,  or  was  to  foe  put  to  pu^  himself  j^er  • 
legem  apparentem ;  that  is,  by  a  number  of  compurgators*  ^ 

(4}  W}}k.]>^.Ang.Sax.p.530. 
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If  apon  this  trial  per  legem  he  was  convicted,  his  life  and 
members  depended  upon  die  judgment  of  die  courti  and 
the  grace  of  the  king^  as  in  odi^  cases  oiftlomf ;  for  so 
Glanville  calls  diis  pffence  oiuditio  regrd  vel  exercitAs  (a). 

If  a^ertain  accusor,  or,  as  he  is  sometimes  called  by 
Glanville,  and  was  afterwards  more  commonly  called,  an 
appellor f  appeared  at  first^he  was  to  be  attached  by  pledges, 
if  he  could  find  any,  for  prosecuting  the  suit ;  if  he  could 
not  find  pledges,  he  was  trusted  upon  his  solemn  promise 
and  engagement-to  prosecute :  and  diis  was  the  more  com- 
mon  security  for  prosecuting  felonies ;  lest  binding  .by  too 
severe  an  obligation,  might  deter  persons  from  assisting  in 
bringing  oflfendecs  to  justice* 

When  die  accusor  had  given  security  for  prosecuting, 
then  the  person  accused,  as  in  the  former  case,  used  to  be 
attached  by  safe  pledges;  and  if  he  ha^  none,  vras  comnut* 
ted  to  prison :  and  it  was  a  rule,  diat  in  all  pleas  of  felony, 
except  homicide,  the  accu8e4  person  was  to  be  discharged 
upon  giving  pledges. 

Then  a  day  was  appointed,  upon  which  the  parties 
might  have  their  lawful  essoins.  At  length  the  accusor 
would  propose  what  charge  he  had  to  make.  He  might 
perhaps  say,  that  he  saw,  or  would  by  some  other  means 
prove,  the  accused  to  have  attempted  or  done  something 
against  the  king^l  life,  or  towards  moving  sedition  in  the 
realm  ojr  army ;  or  to  have  consented,  or  given  aid,  or 
counsel,  or  lent  his  authori^  towards  such  an  attempt ;  and 
add  that  he  was  ready  dirationare,  to  deraign  or  prove  i^ 
as  the  court  should  award :  andif  to  this  the  person  accused 
opposed  a  flat  denial,  then  the  whole  was  decided  by  the 
duel.  When  the  duel  was  once  waged  in  suits  of  this  sort, 
neither  party' could  decline  or  go  back,  under  pain  of 
being  esteemedpro  victo,  and  suffering  all  the  consequences 
attending  such  a  defeat ;  nor  could  they  be  reconciled,  or 

(«)  QUnT,  libs  H.  cj. 
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die  question  between  them  be  compromised,  any  other- 
wise than  by  the  licence  of  the  king  or  his  justices. 

If  the  parties,  at  length,  ^gaged  in  the  ^^^^^^^^^^ 
duel,  and  the  appellor  was  vanquished,  he  was 
to  be  in  misericordid  regis;  in  additio9  to  which  he  in« 
curred  perpetual  infamy,  and  certain  disabilities  which 
always  attended  the  being  vanquished  in  a  judicial  duel. 
If  the  party  accused  was  vanquished,  he  suffered  the 
judgment  of  life  and  limb  above-mentioned ;  and  besides' 
that,  all  his  property  and  chattels  were  confiscated,  anil 
his  heirs  w^re  disinherited  for  ever.    A  remarkable  differ- 
ence is  here  to  be  observed  between  a  conviction  per' 
legem  apparentem,  and  by  duel :  on  the  former,  which  was 
a  remnant  of  the  old  Saxon  jurisprudence,  a  felon  suffered 
only  the  pains  of  death ;  but  if  convicted  on  the  latter, 
which  was  a  mode  of  trial  introduced  by  the  Normans,  he 
suffered  the  additional  penalty  of  forfeiture.  i 

Every  freeman,  being  of  full  age,  might  be  admitted 
to  this  sort  of  accusation,  or  appeal ;  yet  should  a  person 
within  age  appeal  any  one,  he  was  never^eless  to  be  at* 
tached  in  the  manner  just  mentioned.  A  rustic  (by, 
which  it  may  be  supposed  that  Glanville  means  a  person 
not  free)  might  bring  such  an  appeal;  but  a  woman' was 
not  admitted  to  prosecute  an  appeal  of  felony,  except  in 
some  particular  cases,  which  will  be  hereafter  mentioned.- 
The  party  accused  might  decline  ^he  duel,  intuits  of  this 
sort,  on  account  of .  his  age,  or  some  mayhem  received ; 
diat  iSi  if  he  was  sixty' years' of  age;  or  if  he  ^had 
broke  a  bone,  or  had  suffered  in  his  head,  either  per  f  i|ci« 
sionem,  or  per  abrasionem ;  for  such  only  were  considered 
as  mayhems.  And  iir  these  cases,  the  party  accused  was- 
to  purge  himself  j!>er  Deijudicium ;  that  iS;  by  the  hot  iron,-  . 
or  by  water,  according  to  his  condition :  if  he  was  kotno 
Kber,  a  free  man,  by  the  former ;  if  a  rustic,  or  not  free, 
by  the  latter  (a). 

(a)  QlanT.  lib.  U.  c.  t. 
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A  suit  for  tbe  firMtduIeot  concealmeHt  of  treasure- 
trove  was  carriied  on  as  above  stated^  where  there  appeared 
a  certain  accuser.  But,  upbu  a  ,cb<irg^  of  this  criaie,  like 
that  above  cMedpublicafama,  tbe  law  did  not  permit  that 
any  one  should  be  put  to  purge  ItmaelS per  legem  apparenr 
tern,  unless  he  had  been  before  convicted,  or  had  confessed 
in  c6urt|  that  be  bad  found  and  taken  some  sort  of  metal 
in  the  place  iu'^^estiOn;  apd  if  he  had  been  convicted 
thereof,  tbe  presumption  then  was  so  nwch  against  him, 
that  he  was  obliged  to  pni^e  hin^pelf  per  legem  apparent 
tern,  aod  shew  that  he  had  not  found  or  taken  any  more. 
It  should  seem,  from  Glauvitle,  that  a  particular  law  had 
been  made  to  authorise  the  ^ourt  to  compel  sudi  ar  purga- 
tiiHi,  even  where  ^ere  was  not  the  pvesumptiou  before, 
mentioned  (a). 

Whea  any  one  was  accused  of  homicide,  it  might  be 
m  the  two  ways  stated,  and  the  proceeding  in  either  was  as. 
has  been  jusi  seen.  Only  it  eiiould  be  observed,  that  the 
accused  was  never  dischai^^ed  upon  giving  pledges,  unless, 
says  Glanville,  by  the  interposition  of  the  king's  particular 
prerogative  and  pleasure ;  by  which  it  has  been  generally 
drought  (6),  that  Glanville  allude^  to  the  writ  de  odio  et 
aii4 ;  of  which  writ,  however,  we  forbear  to  speak  parti-, 
cularly,  till  y/e  arrive  at  a  period  when  we  are  certain  that 
it  was  in  use. 

Homicide.  There  were  two  kinds  of  homicide:  one 
.  that  was  called  murdrumi  which,  in  the  words 
qf  Glauville,  was  quod  nullo  vidente,  nulla  scieate,  clam 
perpetraturf  printer  ^olum  interfeetorem,  et  ejus  complices  ^ 
ita  quid  mox  non  assequatur  cldmor  popularis,  juxta 
Qssisam  super  hocproditam ;  such  a  secret  killing,  without 
the  knowleil^e  of  any  but  tbe  offenders,  as  prevented  a  hue 
and  cry,  ordained  by  statute  to  be  made  after  malefactors* 
In  an  accusation  or  appeal  for  this  crime  of  murder,  none 

(a)  Qlanv^lib.  li.  c  2.        ib\  %  Inst  49. 
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i»f  the  deceaaed;  and  »  nearer  rdUlioH.  might  exclude  a 
remoler  frdm  dermigmng  the  appeal* .  The  odier  kiiid  mM 
ibat  whicb  was  call^  simple  komkidei  In  thb  criniie^ak<( 
no  we  wa$  admitted  to  become  appeHof,  aad  make  proofs 
milesa  be  was  allied  to  th'0  deceased  bj  blood,  or  by 
Wttiage^  or  by  dominkm,  and  could  apeak  of  the  dealb 
Upon  the  testtmoBiy.  of  his  own  eyes..  Thus  we  see  tba 
qualification  of  the  pei^oa  to  becpni^  appellor  in  ^mpUi 
komkide^  extended  further  than  in  cases  of  murder  ^ 
tiwwgh  it  was  requked  of  lam  in  this  casei  that  be  should 
have  beenan  eye-witness,  whicb  could  not  be  in  the  formef 
from  die  very  description  of  the  crime,  ntUlo  tidenit ;  and 
therefore  the  zeal  andpiety  of  thejrelation  who  chargedaman 
with  the  crime,  seems  to  have  been  taken  instead  of  proof  « 
Again,  in  this  suit  a  woman  might  be  heard  as  accuser,  if 
it  was  for  die  .death  of  her  husband,  and  she  could  speak 
of  what  she  bemelf^saw*  It  will  be  shewn  presently,,  that 
a  woman  might  bring.an  appeal  of  an  injury  done  to  her 
own  person,  and,  according  to  Glanville,  it  was  only  upon 
the  consideration  of  man  and  wife  being  one  flesh,  that  she 
waa  allowed  this  appeal  of  the  death  of  her  husband*  4xt 
dteae  cases,  the  person  ^reused  might  cbuse,  either  to  let 
it  rest  upon  the  proof  made  by  the  womanj  or  purge 
himself  from  the  imputed  crime  |ier  Dei  judicium*  Soo^ 
times  a  person  charged  (^i)  with  pimple  homicide,  if  he  bad 
lueen 'taken  in  flight,  with  a  crowd  pursuing  him,  and  this 
was  .legally  proved  in  court  by  a  jury  of  the  country,  was 
obliged  to  undergo  the  legal  purgation,  without  any  other 
evidence  being  brought  against  bim  (6)* 

The  crimen  inceudii,.  or  buraing,  was  prosecuted  and 
tried  in  the  sanie  way ;  is  was  also  the  crimm  tvberim,  or 
robbery  (c). 

(a)  The  expression  \n  Glanville  vThich  is  here  construed  charged  if  m- 
tatut, 

(»)  Glanv.  lih*  14.  c.  3».  (c)  Ibid*  c.  4,  5. 
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The  crimen  rt^ti,  says  GlanviDe,  was, 
^'  when  a  woman  dedared  heneif  tp  have  siiffin'*- 
cd  violence  from  a  man  in  the  king's  peace;  by  which 
fatter  circumstance  notfaiDg  more  Was  meant,  than  that  the 
dfence  was  such  as  ufas  cognisable  nn  the  Idng^a  court 
only,  llie  Ikw  directed,  that  when  a  woman  had  sustm- 
ed  an  injury  of  this  kind,  she  should  go,  whi}e  the  feet  was 
recent,  to  the  next  village,  and  there  injmriam  'sibi  illaiam 
frohi$  hominibus  ostimdere,  et  uu^mnem,  si  quis  fuerit 
>  effuBtUy  et  vesihim  sm^iones;  she  was  to  do  the  same  to 
the  chief  (^oer  of  the  hundred ;  and,  lastly,  was  to  md^e 
k  public  declaration  of  it  in  the  first  county  court;  Biter 
whkh.  she  was  to  institute  her  plaint,  which  was  proceeded 
tn  as  in  other  ca9e8 ;  a  woman  being  suffered  to  prosecute 
lier  appeal  in  this,  as  in  all  Other  instances  of  an  injury  done 
to  her  person.  It  should  be  remembered,  us  we  before 
said,  that  it  was  in  the  election  of  the  pmon  accused,  either 
<o  submit  to  the  burthen  of  making  purgation,  or  leave  it 
upon  the  evidence  of  the  woman  herself.  The  judgment, 
in  this  crime,  was  the  same  as  in  those  before  mentioned* 
It  was  not  enough  for  the  offender,  after  judgment  passed, 
to  offer  marriage;  for  in  that  maoner>  says  Glanville,  men 
of  a  servile  or  inferior  condition  would  be  enabled  to  bring 
disgrace  upon  women  of  rank,  not  for  once,  but  for  ever ; 
and,  on  the  other  hand,  men  of  rank  might  bring  scandal 
on  their  parents  and  /  relations  by  unworthy  marriages. 
We  are  iofornted,  however,  by  the  same  authority,  that  it 
*  was  customary,  before  judgment  passed,  for  the  woman 
and  the  man  to  compromise  the  appeal,  and  marry,  pro^ 
vided  they  had  the  countenance  of  the  king's  licence,  or 
that  of  his  justices,  and  the  assent  of  parents  (a); 

The  crimenfalsi,  in  a  general  and  large  sense,  contamed 
in  it  many  species  of  that  crime;  the  making  of  false 
charters,  false  measures^  false  money,  and  other  falsifica* 
tions;  ihe  manner  of  prosecuting  which  appeals  was  the 

(a)  GlftDT.  lib.  U.  c.  6,. 
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same  as  those  we  have  just'mentioned.  A  distinction^  how« 
ever,  was  observed  between  forging  royal  and  private 
charters :  if  the  former,  the  party  was  sentenced  as  in  case 
of  lasse  majesty  :  if  the  latter,  the  offender  was  dealt  more 
tenderly  with,  as  in  other  cases  of  smaller  forgeries ;  whidi 
were  punished  only  by  the  loss  of  limbs  (a). 

Of  the  crinienfurtif  or  theft,  and  other  pleas  which  be^ 
longed  to  the  sheriff's  jurisdiction,  Glanville  gives  no  ac-> 
count,  avhey  did  not  come  within  the  design  of  his  work, 
which  was  confined  to  the  curia  regis.  The  prosecution 
of  them  was  ordered  differently,  accorcfing  to  the  lisage 
and  practice  of  different  counties  (b). 

Thus  stood  the  law  of  crimes,  and  the  me- 
thod of  proceeding,  as  far  as  related  to  the  su*  before  justices 
perior  court.  What  was  the  office  of  the  jus-  »*>««"»«>*• 
tices  itinerant  in  the  reign  of  Henry  II.  we  have  before 
stated  from  the  statute  of  Northampton,  when  this  esta- 
blishment Was  revived.  The  j  urisdiction  of  these  justices 
was  considerably  increased  soon  after ;  as  may  be  collected 
from  certain  capitula,  or  articles  of  enquiry,  which  were 
delivered  to  the  justices  itinerant  in  the  year  1 194,  which 
was  the  fifth  year  of  Richard  I.  According  to  those  direc- 
tions, they  were  to  begin  by  causing  four  knights  to  be 
chosen  out  of  the  whole  county,  who,  upon  their  oaths, 
were  to  elect  two  lawful  knights  of.  ^very  hundred  or 
wapentake ;  and  those  two  were  to  chuse,  upon  their  oaths, 
ten  knights  in  every  hundred  or  wapentake,  and  if  there 
were  not  knights  enough,  then  free  and  lawful  men, 
These  twelve  together  were  to  answer  to  all  the  capitula 
which  concerned  that  hundred  or  wapentake. 

When  that  was  done,  the  justices  were  to  enquire  of  and 
determine  both-  new  and  old  pleas  of  the  crown,  and  all 
such  as  were  not  determined  before  the  king's  justices ;  also 
all  recognitions,  and  all  pleas  which  were  summoned  before 
the  justices  by  the  king's  writ,  or  that  of  his  chief-justice,* 

(a)  GlMV.  lib.  U.  c.  8.  W  Ibid.  c.  8. 
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or  such  88  were  aeot  to  tbfim  from  tbe  lijiig'a  chief  courts 
Tbej  weie  to  inquire  of  escheatSy  preaeotationato  churches, 
wardships,  and  marriages,  belonging  to  the  lui^.  Th^^ 
were  to  inquire  of  malefactors,  and  their  receivers  and  en- 
coaragers;  of  forgers  of  charters  and  writings ;  of  the  goods 
of  usurers ;  of  great  assises  concerning  land  worth  100  dul-" 
tings  a^-jiear,  and  under;  and  of  defaults  of  appearance  in 
court. 

Thej  were  to  chuse,  or  cause  to  be  chosen,  three  kn^ts 
and  one  clerk  in  every  county,  who  were  to  be  custodespla- 
citorum  corona ;  the  same,  probably,  who  were  afterwards 
called  coronatores,hnt  they  are  not  mentioned  by  that  name 
in  this  reign.  They  were  to  see  that  all  cities,  boroughs, 
and  the  king's  demesnes,  were  taxed.  They  were  to  eiw- 
quire  of  certam  rents  in  every  manor  of  the  kfng's  de- 
mesnes, and  tbe  value  of  evei7  thing  on  those  manors,  and 
hpw  many  carucates  or  ploughlands  they  contained.  They 
were  also  to  swear  good  and  lawful  men,  who  were  to  chuse 
others  in  different  parts  of  the  county,  to  be  sworn  to  see 
the  king's,  escheats  and  wardlaods,  as  they  fell  in,  well 
stocked  with  all  necessaries.  Besides  these,  there  were 
several  articles  relating  to  the  Jews,  which  were  occasioned 
by  the  outrages  that  had  lately  been  committed  by  the  po- 
pulace against  that  people ;  as  also  concernibg  the  lands 
and  goods  of  John  earl  of  Morton,  who  had  incurred 
great  forfeitures  to  the  king  (a). 

In  the  year  1 198,  being  the  10th  year  of  thU  king,  the 
justices  itinerant  bad  certain  capUula  delivered  in  charge  to 
them,  somewhat  different  from  the  preceding.  As  a  view 
of  such  articles  is  the  only  means  of  gaining  a  true  idea  of 
tbe  commission  and  office  of  these  justices,  it  will  be  pro«^ 
per  just  to  mention  its  contepts.  They  were  directed  to 
hear  and  determine  all  pleas  of  the  crown,  both  new  and 
old,  which  had  not  been  determined  before  the  king's 
justices ;  and  all  assises  de  morie  antecessoriSf  de  novJt  dis* 
$eisind,  and  i2e  magm$  amm  concerning  lands  of  lOh  by 

(c)  Wilk.  Le'g«  Aog.  Sax.  p.  4A,  h  wtt^* 
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the  y ea^r  and  under ;  and  of  ad vo wsonK  of  churches.  Thejr. 
were  to  enquire  of  vacant  churches,  wards,  escheats,  and. 
Qjprriages,  as  in  the  former  capitula ;  of  usury ;  Of  those 
ipmisericordiaregis;  of  purprestures ;  of  treasure-trove  ; 
of  malefactors  and  their  receivers ;  of  fugitives ;  of  weigbtt 
and  mepsures,  according  to  the  late  assise  made  thereoa 
t^e  {^receding  year ;  of  customs  received  by  officers  of  sea-^ 
ports ;  lastly,  of  those  w^ho  ought  to  appear  at  the  iter^ 
but. neglected  their  duty  (a). 

This  same  year,  and  before  the  itimra  of  the  justice! 
were  over,  the  king  appointed  his  justices  of  the  forest  to 
hold,  an  iter,  which  was  as  solemn  a  proceeding  as  the 
other ;  but  carried  with  it  more  terror,  and  a  degree  of  opr 
pressipn^  on  account  of  the  grievous  nature  of  the  inatitu- 
tiop  of  forests  in  all  its  parts*  These  justices  were  com* 
/manded  to  summon,  in  every  cquuty  through  which  they 
went,  all  archbishops,  bishops,  earls,  barons,  end  all  free 
tenants,  with  the  chief  officer  and  four  men  of  every 
town,  to  appear  before  them  ad  placita  faresta,  and  hear 
the  king's  commands  (6).  ^ 


It  does  not  come  within  the  scope  of  thb  The  king  and 
History  to  enter  minutely  into  a  detail  of  the  go'^eniment. 
constitution  and  political  events  in  the  government  of  this 
und  the  succeeding  times.  A' history,  however,  of  pur 
jurisprudence  would  be  imperfect  without  giving  some 
sm^il  consideration  to  this  subject,  so  for,  at  least,  as  it  is 
connected  with  the  formation  and  administration  of  our 
lawJ9<^ 

In  th/^  first  ages  of  civil  society,  while  laws  are  feW]»^ 
and  %\\^  execution  of  them  feeble^  much  must  be  left  ta 
the  authority  of  the  .sovereign  power.  As  the  experience^ 
vf  i(^fer  times  points  out  the  deficiencies  of  foim^  laws^ 

(«)  WiJk.  Leg;  Ang.  Sax.  p.  850. 
(i)  JM.f  For  the  ansiae  of  the  forest,  and  the  asticlM  of  eiquirjT  ke« 
«^  tb#.i|!|it|c^,  m  Wak,  Xh^  Ao|.  Sa>.  p.  $51, 


404       WILLIAM  THE  CONQUEROR  cnxt.  iV. 

and  particular  remedies  are  applied^  the  exercise  of  thiif 
soTereign  power  seems  so  far  to  be  abridged.  The  prero* 
gative  of  the  j)rince,  and  tbe  dominion  of  the  laws,  in 
this  manner  occasionally  take  place  of  each  other :  upon 
Ae  increase  of  the  latter,  the  former  gives  way  and  re- 
tires, collecting  all  its  powers  for  the  sole  purpose  of  aid^ 
ing  and  enforcing  a  due  observance  of  the  established 
hw. 

The  just  and  requisite,  prerogative  of  the  crown  wa^ 
.perhslps  very  extensive  in  the  Saxon  times;  but  after  the 
Conquest  there  concurred  a  number  of  circumstances,  all 
tending  to  increase  the  power  of  the  sovereign  beyond  the 
mere  exigencies  of  orderly  government. 

The  revolution  eflfected  by  William  did,  in  its  conse- 
quences, render  that  prince  powerful  beyond  all  the  sove- 
reigns of  his  time,  and  all  that  have  reigped  since  in  this 
kingdom ;  for  it  threw  the  greatest  part  of  the  nation  into 
a  state  of  dependence  on  him  for  their  lives  and  estates. 
The  novelty  of  his  reign,  and  the  peculiar  situation  in 
which  the  prince  stood,  drove  him  upon  every  exertion  of 
which  his  authority  was  capable ;  and,  notwithstanding  he 
confirmed  to  the  nation  the  enjoyment  of  all  their  customs 
and  laws,  he  made  those  laws  themselves  occasionally  sub- 
mit to  the  controul  of  his  power,  whenever  the  necessi- 
ties  of  his  government  demanded  it.  So  much  was 
the  whole  kingdom  awed  by  his  greatness,  that  no  in- 
fringement of  their  laws  was  resented  by  the  people  during 
his  reign. 

What  had  been  by  force  acquired  to  the  Conqueror, 
continued  in  his  successor  through  the  same  force,  or  the 
prevalence  of  an  established  government ;  and  though  some 
concessions  were  reluctantly  made  by  subsequent  monarchs/ 
as  wHl  be  seen  hereafter,  and  the  high' ckims  of  the  crovnt 
were,  in  some  degree,  relaxed  in  favour^  of  the  people, 
they  had  no  lasting  eiFect:  the  exercise  of  an  extenaye 
prerogative  continued  in  the  crown  through  ail  these ^eigoa^ 
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and  rendered*  the  condition  of  the  subject  extremely  pre* 
carious  and  miserable. 

The  crown  was  assisted  in  the  exercise  of  this  preroga* 
tive  by  the  manner  in  which  the.Normaii  law  was  intro- 
duced. The  English,  who  had  seen  the  laws  of  their  Anglom 
Saxon  ancestors  confirmedi  had  the  fullest  confidence  that 
they  should  be  governed  by  them  in  all  questions  concernr 
ing  their  persons  and  property.  In  the  mean  time,  the 
Kormans,  who  had  taken  sole  possession  of  the  king's 
court,  had  the  debate  a»d  determination  of  all  questions  . 
there  agitated ;  and,  continually  recurring  to  the  notions 
and  principles  of  law  in  which  they  bad  been  bred,..  de« 
termiued  conformably  with  that  law  roost  points  of  doubt, 
and  difficulty.  Thus  the  English,  while  they  possessed  the 
letter  of  their  law  inviolate,  saw  all  their  old  customs  ex« 
plained  away ;  or  so  cramped  and  modified,  as  to  amount 
almost  to  an  abrogation  of  them. 

"  In  this  conflict  between  the  Norman  and  English  lawa, 
the. prerogative  of  the  king  must  ne<:essarily  have  foimd 
occasions  of  enlarging  its  pretensions*  .  While  the  rule^  pf 
property  and  methods  of  proceeding  were  yet  fluctuating 
and  unsettled,  every  chasm  was,  supplied,  and  every,  impe- 
diment removed,  by  the,  great  power  of  the  crown;  the 
only  subsisting  authority  which  could  reconcile  the  two 
contending  polities.  While  the  rights  of  persons  and  of 
property  were  not  preci^ly  defined,  and  it  was  nol  u% 
^imously  agreed  by  what  set  of  rules  and  principles  1)19 
were  to  be  judged,  the  crown  took  every  advantage,  ^nA 
interfered  and  dictated  absolutely  in  most  judicial  inquiries* 
It  was.  during  this  precarious  state  of  our  laws,  that 
die  people  were  constrained  to  purchase  the  favpur  of  tbi^ 
crown^  in  order  to  obtain  justice  in  the  king's  coujcU  (<<X 
Fines  were  paid  for  the  express  piirpose  of  baying  justice^ 
and  r^t*  Presents  of  a  considerable  value  w^re.mado 
by  suitors  to  ob^in  the  opinion  of  the  king-s  justices  in  ^ 

(a)  Madox  Eaieheq.  89S.  ^  f 
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Muse  dependitig;  for  writs^  pleas^  trials^  judgments.  Solne* 
times  part  of  the  debt  in  contest  was  proffered  to  the 
c^rown  for  a  favourable  decision.  Thus  was  die  eommoa 
courae  of  justice  made  liable  to  the  interference  and  con-^ 
iroul  of  royal  authority. 

This  b  only  one  instance,  among  many  others,  of  the 
scope  given  to  the  exercise  of  supreme  authority,  while 
the  state  of  our  law  was  sq  unsettled,  and  it^  efforts  so 
feeble.  Besides  the  uncertain  condition  of  our  legal  po- 
lity, other  causes,  rooted  in  the  constituti<fn  of  the  go^ 
Verament,  contributed  to  arm  die  king  with  extraordinary 
^  powers.  The  strict  feudal  submission  of  a  tassal  to  his 
liege  ]ord  encouraged  the  notion  of  an  entire  obedience 
in  all  things  to  the  king,  who  being  supreme  over  ail  the 
lords  in  hb  kingdom,  was,  of  course,  to  surpass  them  in 
fbe  petty  prerogatives  which  diey  tbemsdves  claimed 
within  their  own  demesnes.  These  various  catises  con^ 
curring  with  the  immense  authonty  possessed  by  the  first 
Norman  king,  enabled  thi^  race  of  monarchs  to  assume 
j[yrerogativ^s,  and  exercise  acts  of  sover^gnty,  to  the  UlA 
degree  oppreteite  and  tyrannical. 
'  Besides  the  exertiMs  of  prerogative,  the  law  itself^ 
which  had  been  fnimed  under  so  baneful  an  influence,  was 
arbitrary  and  cruel.  Tenures  and  theyore s^  iaws  w^re  di^ 
soiirceoff  endless  jealousies  and  discontents^  and  oceais^ned 
tit&st  of  die  pttbUc  disorders,  which  broke  out  >\ith  such 
tiolenee  in  these  tidies.  The  forest  laws  were  first  intro- 
dueed  by  the  Conqueror,  to  protect  his  favourite  diversion 
of  btfotit^.  It  was  not  sufficient  diat  this  migfatyliunter 
assigned  certain  tracts  of  land,  the  property  of  his  subjects, 
to  be  C(^verted  into  forest ;  that  be  dispeopled  and  made 
desolate  whole  districts  of  cultivated  country ;  tot,^  to  se- 
dure  the  full  enjoyment  of  it,  he  caused  regulations  to  be 
fhnned,  calculated  to  restram  and  punish  with  severitf 
every  minute  invasion  of  this  new  institution.  The  oeco- 
Homy  of  the  forest  occasioQed  a  number  of  grievous  pe^ 
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itoJciei :  offimoes  respecting  vert  and  veeooD  i#ere  puaiihed 
vnfti  bttrbaroos  nmlilattms ;  and  other  deKnquetieies  wHii 
fine  and  imprtioninent.  A  regular  series^ of  courts  was 
erected  to  be  held  i^  stated  periods;  in  one  of  which  the 
jiuiges  obtained  the  distinguished  style  of  Juitias  in  Bffre. 

The  fruits  and  consequences  of  the  feudal  constitution 
made  another^  and  no  smatl  part  of  the  grieTances  Aett 
Complained  of,  and  were  borne  with  great  impatience  by 
both  people*  The  English,  who  had  voluntarily  consented 
to  the  introduction  of  teaures,  principally  as  a  fiction  af 
fording  a  basis  for  a  national  militia^  ill-endured  the  op 
ptessive  conclusions  drawn  from  that  establishment ;  con^ 
elusions  which^  with  respect  to  them^  bad  no  foundiitiqn  in 
reason  or  truths  Possessed  of  their  land  long  before  Wil-^ 
)ittm  entered  the  country^  they  revolted  wilti  indignation 
at  the  obligations  by  which  they  were  now  said  to  be  bound 
to  their  lovds.  FeeKng  the  burthens  of  this  new  statCi 
tbey  righed  after  that  freedom  which  they  bad  ernjoyed  na^ 
der  their  Saxon  kings ;  and,  in  their  discourses  with  the 
Normans,  insCtUed  into  them  a  persuasion,  that  other  cbn- 
dinetis  of  society,  and  odier  institutions  than  those  which 
|bey  laboured  under,  would  consist  wiiK  a  welWordered 
government.  Nor  we^e  the  Normans  themsrives  satisfied 
witfi  the  inoreasing  burthens  of  their  own  pohty,  which 
had-  acconiulated  much  beyond  their  ortginiV  design  in 
establishing  it.  It  was  little  recomptnee  Ura  great  loitt| 
Ant  he  coukl  exercMe  the.  like  sovewigaty  over  his  tenants 
which  he  himself  sufiered  from  the  king ;  while  die  rear 
-vasssilsy  wfaar  were  mpeetly  EngluA^  without  any  pow«r  to 
eompe^sate  themselves,  were  in  a  state  of  Society  truly  de^ 
plorable.  These  considerations  united  the  nation  in  a  cooH 
mon  cause.  The^cry  was  for  a  restoration  df  the  laws  of 
Edward' the  Confessor^  as  a  concise  way  bl  repeftlipg  •& 
the  late  innovations* 

Bat  die  abolition  of  a  ^rstem  to  which  the  ^^  charters. 
jcmgdom  had  conformed  for  some  years,  could 
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htirdly  be.obtuoed^  to  procure  some  alterations  that 
^rtrould  temper  and  aUte  the  extvttne  evik  complained  of 
was  asroneh  as  could  be  e^cpected.  This  was  done  by 
carters  granted  by  several  of  our  kings. 

Henry  I.  being  possessed  of  the  throne  by  a  precaridus 
title»  endeavoured  to  conciliate  the  people  by  coneessions 
of  dib  kindJ'  A  formal  charter  was  signed  by  the  king. 
In  this  he  abrogated,  ikt'general  words,  all  abuses  that  had 
lately  crept  in ;  and  declared,  that  no  reliefs  should  be 
taken  but  such  as  were  just  and  l^^ful.  He  disclaimed 
any  right  to  exact  money  from  his  barons  for  licence  to 
marry  theilr  daughters,  or  other  females;  and  engaged  to 
give  all'femide  wards  in  marriage  by  the  advice  of  his  ba** 
rons.  The  dower  of  widows  was  secured;  and  the  king 
ettgf^ed  not  to  give  them  in. marriage  without  their  con^ 
tent.  The  widow  or  some  other  relation  was  to  have  the 
custody  pf  the  lands  and  persons  of  their  children.  All 
barons  were  enjoined  to  act  in  the  like  mannn^  toward 
liieir  vassals. 

Having  made  thesei,  with  other  ordiiianci^  relating  to 
mmes  and  punkihments,  he  expressly  confirmed  the  laws 
of  Edward  the  Confessor,  etim  ilUs  emendatianibus  quiln» 
p^er  meus  eas  emendavit  coneilio  baronium  suorum  (a). 
Thus -were  sonj^e  branches  of  the  feudal  law,  in  a  degree^ 
checked  in  their  growth,  while  the  body  remained  firadly 
rooted  and  flourishii^. 

Th»  charter  was  confirmed  by  Stephen  (&),  wha  granted 
another,  mefdy  to  secure  the  liberties  of  chmthmen;  to 
which  order  he  had  been  mostly  indeb^d  for  the  possession 
of  the  crown  (c).  The  charter  of  Henry  I,  was  alfo  con* 
firmed  by  Henry  II.  (i).  ^   . 

This  charter,  however,  did  not  reach  all  the  mischiefii 
duit  prevailed  in  the  kingdom;  nor  were  the ^irovaskms 
which  it  did  contain  faithfully  observed.  They,  With 
all  the  rights  of  the  people,  wer«  trampled  oii  by  succeed- 

W  Blac.  Tracts,  vol.  9.  p.  8.  (*)  Ijbid.  |».*9.  (e)  Ibid.  p.  10.  (d)  Ibid, p.  11* 
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ing  moiaarchs.  The  unstable  nature  of  government  in 
these  times  made  the  CQpidition  of  the  people  depend  very 
much  on  the  character  of  their  kings ;  a  circumstance 
which  was  happily  experienced  in  the  reign  of  John. 
With  all  that  violence  which  hurried  him  on  to  sport  witji 
the  liberties  of  a  people^  this  prince  wanted  the  firmness 
necessary  to  coipmaod  respect  and  obedience ;  and  while 
he  excited  their  resentment  by  a  wantonness  of  tyranny, 
he  encouraged  their  resistance  by  hU  pusillanimity.  Ex- 
asperated at  repeated  insults,  his  barons  assembled,  and 
with  arqis  in  their  hands  demanded  of  him  a  charter  which 
might  secure  their  property  and  persons  from  future  inva* 
»ions  of  power.  A  convention  was  soon  held  between 
the  king  and  his  people  in  an  open  field,  called  Runny* 
mede,  near  Staines,  in  all  the  terrors  of  martial  prepara* 
tion.  The  king  encamped,  with  some  few  adherents,  on  one 
aide ;  the  barons  on  the  other.  After  some  days  of  debate 
and  consideration,  the  barons  drew  up  a  set  of  cupttula^ 
containing  the  heads  of  grievances,  grounded  upon  the 
charter  of  Henry  I.  These,  with  some  small  qualifications 
to  which  they  acceded,  were  then  thrown  into  the  form  of 
a  charter ;  to  which  the  king  affixed  his  seal. 

This  charter  of  king  John,  usually  called  Magna  Charta, 
and  the  Charter  of  Liberties,  i&  more  full  and  explicit 
than  diat  of  Henry  J«^  In  this,  reliefs  were  fixed  at  a  cer- 
tain sum ;  many  regulations  were  made  concerning  ward^ 
ship  and  marriage,  the  rights  of  persons,  and  the  adminis- 
tration^ of  justice  ;  all  which  will  be  considered  in  the  suc- 
cieeding  reign,  when  Magma  Charta  was  confirmed,  with 
some  alterations,  by  Henry  lU. ;  this  of  Henry  lU.  being 
the  Great  Charter,  which  is  always  referred  to  as  the  basis 
of  our  law  and  constitution  \  while  the  charter  of  John  is 
only  remembered  as  a  monument  of  antiquity.  One  very 
striking  provision  of  John's  charter,  which  is  omitted  in 
that  of  Henry  UI.  dieserves  our  notice.    It  is  there  de« 
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cTared,  tliat  no  scutage  or  aid  sh^  be  levied  on  the  sub- 
ject nisi  per  commune  cdncilinm  regni  nostri ;  except  ia 
<he  tbree  cases  in  which  a  feudal  lord  jwas  entitled  to  the 
assistance  of  his  vassal ;  namely,  on  marriage  of  his  dangh- 
ier,  on  making  his  son  a  knight,  and  to  redeem  his  person 
irom  captivity;  a  restriction  that  was  declared  by  the 
charter  to  hold  good,  not  only  between  the  king  and  his 
tenants,  but  between  every  lord  and  bis  tenants.  .In  order 
to  asseiffible  the  commune  concilium  regni  to  assess  such 
scutages  and  aids,  the  king  engaged  to  summon 'all  arch- 
bishops, bishops,  abbots,  earls,  and  greater  barons  sigitta*- 
timper  literal;  et praterea,  B^ihe,faeiemus  summoneri 
in  generaliper  vicecamiteB,  et  bdlliuos  nostros,  ompes  illon 
qui  de  nobis  tenent  in  capite ;  a  passage  that  seems,  beyond 
all  controversy,  to  point  out  the  constituent  members  of 
(he  great  council  of  the  kingdom  in  those  days. 

Several  original  of  this  charter  weire  executed  by  the 
king.  It  i^  said,  that  one  was  deposited  in  evety.  county> 
or  at  least  in  every  diocese.  In  pursuance  of  one  of  the 
provisions  in  the  charter,  tveenty-five  barofts  were  elected 
as  guardians  of  the  liberties  of  the  people,  who  were  to  see 
the  contents  of  it  properly  executed ;  but  the  troubles  that 
ioon  followed,  from  the  wnnt  of  faitb  in  thfe  king,  prevent- 
ed this  scheme  of  reformation.  The  king  died  in  the  next 
year,  and  left  the  kingdom  in  all  the  horrors  of  a  civil 
war. 

Oaaracteriof  ^^  ^^^'^  "^^'  Consider  the  kings  whose 
tiicsc  kings,  as  reigns  fall  within  this  pcribd,  in  their  charac«sr 
frgistetdrt.  ^g  legislators.  We  have  belbre  seen,  that  Wil- 
liam the  Conqueror,  besides  confirming  the  la^s  of  thfe 
fconfessor,  made  some  himself,  ^liich  eHfected  no  hiconsi-- 
cterable  alteration,  by  iittroducitig  tetrares,  and  the  tiM  \yf 
duel  in  crimina]  questiohB.  Besides  ttiese  express  onti'^ 
nances,  he  conlrlved  all  means  of  ingrafting  the  kw^  of 
ll9orinkndy  upon  the\co'inihon  hwt  for  this  ptn-pose>  be 
appointed  allfais  juJges  from  among  his  Norman  sul^ts^ 
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and -made  diat  language  be  taught  in  schools  (a).  By  tht 
constitution  of  his  courts  of  justice,  and  every  act  ofbis 
administration,  he  did  all  in  his  power  to  change  the  juii»- 
pnidence  of  the  country. 

We  hear  nothing  of  Rufus  as  a  legislator ;  nor  are  there 
any  laws  of  Henry  I.  except  his  charter ;  but  there  is  every 
reason  to  believe  that  the  latter  of  these  princes  paid  great 
regard  to  the  improvement  of  the  law.  He  was  himself  a 
man  of  learning,  and  had  a  disposition  to  quiet  the  minds 
of  his  subjects  by  a  good  administration;  the  laws,  Uiero- 
fore,  which  go  under  his  name  may  be  considered  as  a 
'  compilation,  at  least,  made  in  bis^^ign,  and  as  an  instance 
of  his  attention  to  the  subject  of  legislalion. 

The  reign  of  Stephen  was  a  period  of  continual  war 
and  disturbance,  and  of  course  gave  utt]e  room  for  im- 
provement in  legal  estabtisbments.  The  introduction, 
however,  of  ^  books  of  eanon  and  civil  law  must  have 
contributed  to  the  great  advances  made  in  the  time  of  his 
successor,  Henry  II.;  for,  though  there  was  always  ati 
extreme  jealousy  in  die  practicers  of  the  comoion  law,  with 
respect  to  those  two  systems,  it  went  no  further  than  to  ^n 
exclusion  of  their  outhor^y  as  governing  laws :  they  were 
still  cultivated  by  them  as  branches  of  the  same  science, 
and  had  a  great  efiect  ita  polishing  and  improving  our  mu- 
nicipal customs. 

The  wise  administratiofi  of  Henry  II.  operating  on  the 
advantageous  circuiildiances  concurring  in  the  latter  end  of 
his  reign,  when  all  things  were  reduced  to  peace,  coatribut-  . 
ed  more  to  advance  our  legal  poKty  than  all  die  preceding 
times  from  the  Conquest  put  together.  Without  recapi- 
tulating what  has  been  before  relived,  let  any  one  compare 
the  work  of  Gianville  wtlh  the  laws  (or,  as  it  might  more 
properly  be  called>  the  treatise  of  iaw  in  the  time  J  of 
Henry  I.  the  great  regularity  in  the  order  of  proceed- 
ing, and  the  refinement  with  which  notions  of  property 

(«i)Wilk.I>^.SM.  p.  9S9. 
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are  treated,  and  he  will  see  the  superiority  ^f  the  later 
reign  in  ^ point  of  knowledge.  It  is  probable,  that  the 
additions  and  amendments  made  in  the  law  of  this  kiiy^« 
dom  were  by  this  prince  transplanted  into  Normandy,  and 
occasioned  a  still  further  improvement  in  the  law  of  te- 
nures;  as  lawyers  were,  by  these  communications,  engaged 
in  a  kind  of  competition  to  enlarge  and  polish  the  same 
subject  of  inquiry.  The  whole  of  our  municipal  law  was 
improved  to  a  high  degree  during  the  reign  of  Henry  II. 
and  afforded  an  ample  foundation  for  the  superstructure 
raised  on  it  in  the  time  of  Richard  and  Jo,hn,  and  more 
particularly  in  the  reigaof  Henry  lU. 

It  does  not  appear  that  Richard  took  any  part  himself 
in  contributing  to  further  the  great  designs  of  his  father, 
in. matters  of  municipal  regulation,  but  left  things  to  the 
course  they  had  been  put  in  by  him.  This  prince,  how* 
ever,  stands  very  high  in  the  history  of  maritime  jurispru- 
dence. Upon  his  return  from  the  Holy  Lan^^  while  he 
wtfs  in  the  Island  of  Oleron,  on  the  coast  of  France,  he 
.  compiled  a  body  of  maritime  law.  This  was  designed  for 
the  keepng  of  order,  and  the  determination  of  controver- 
sies abroad ;  and  the  wisdom  with  which  it  was  framed, 
has  been  evinced  by  the  general  reception  it  has  obtained 
in  other  nations  (a).  King  John  did  nothing  memorable 
in  the  way  of  legislation' in  this  kingdom ;  though  he  has 
the  praise  of  having  first  introduced  the  English  laws  into 
Ireland  (/>),  where  he  instituted  sheriffs  and  other  officers 
to  interpret  and  execute  them.  He  likewise  appointed  a 
grand  justiciary  to  preside  over  the  administration  of  justice 
in  that  kingdom  (c). 

The  monuments  which  remain  of  the  jurisprudence  of 
these,  times  are  not  very  numerous.  They  consist  of  some 
laws,  charters,  records,  and  law  treatises. 

(a)  Black,  rol.  ir.  p.  423. 
(2')  Quxre,  if  not  Henry  II.  Vld.  Harris's  Uibernia,  partii.  p,  215.  et  leq. 
(c)  Tyrr.  vol  iu  p,  809. 


caAP.iv.  TO  JOHN.  315 

Of  the  laws  of  William  the  Conqueror,  some  ^^^^  ^^  ^j^^ 
are  in  Norman-French,  and  some  in  Latin,  UamtheCon- 
Tlie  first  fifty  capitula  in  Norman-French  are  ^^^^^' 
what^'Ingulphus  says,  he  brought  down  to  his  abbey  of 
Croyland^  as  those  which  the  king  had  confirmed,  aad  com- 
manded to  be  observed  throughout  England  (a),  lliough 
the  time  when  they  were  enacted  is  not  mentioned,  it  is 
tolerably  clear,  that  it  was  not  long  after  Ingulphus  went 
to  London  on  the  afiairs  of  his  monastery,  in  the  sixteenth 
year  of  William's  reign.  These  therefore  were,  probably, 
such  alterations  and  additions  as  he  chose  to  make  in  the 
laws  of  Edward,  which  had  been  allowed  in  the  fourth  year 
of  his  reign  (6).  There  follow  some  other  laws  of  William 
in  the  form,  of  a  charter ;  and  as  the  first  mostly  Concern 
the  criminal  code,  these  latter  constitute  some  alterations 
in  the  civil.  These  are  in  Latin,  and  go  from  the  fifty-first 
chapter  to  the  sixty-seventh  inclusive.  There  are  ako 
some  others  in  the  form  of  a  charter^^  which,  together  with 
the  preceding,  make,  in  all,  eighty-one  capitula  of  laws  of 
William  Ae  Conqueron 

'  There  are  no  laws  remaining  of  William  Rufus,  if  any 
were  made ;  nor  of  Henry  I.  excepting  his  charter.  Those 
that  usually  go  under  the  title  of  laws  of  this  kmg,  and 
are  entered  in  the  Red  Book  of  the  exchequer,  seem  to  have 
been  reduced  into  that  form  by  some  person  of  learning,  as 
containing  a  sketch  of  the  common  law  then  in  use;  a  man- 
ner of  entitling  treatises  not  then  uncommon;  for  there  is 
now  to  be  seen,  in  the  Cottonian  collection,  a  manuscript 
of  Glanville,  which  bears  the  title  oiLaws  of  Henry  II{c). 
There  is  no  evidence  that  these  laws  were  enacted  by  the 
great  council,  or  granted  by  any  charter.  They  contain 
ninety-four  capitula,  and  are  to  be  found  io'tbe  coUectiou 
of  Lambard  and  IVilkins. 

We  have  no  remains  of  legislation  in  the  thne  of  Stephen. 
The  laws  of  Henry  IL  are  the  Constitutions  made  ^t 

'    (a)  Ingu^b.  (5)  Tyrr.  vol.  ii.  p.  «9.  (c)  CUad,  ]>•  i* 
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Clarendon,  anno  1164,  snd  the  statutes  made  at  N^rih" 
ampion,  anno  IIT6.  The  first  "fourteen  of  the  Consti- 
tutions of  Clarendon  made  several  alterations  in  the  civil 
and  criminal  part  of  our  laws ;  the  remaining  sixte^i  con- 
cent ecclesiastical  affairs,  and  contain  those  points  which 
were  disputed  between  Henry  and  Becket,  and  between 
this  kingdom  and  the  see  of  Rome.  ^ 

Besides  laws,  there  remain  some  public  acts  of  this, 
reigfl ;  aS)  articles  of  enquiry  concerning  the  extortion  mii, 
abuses  of  sheriffs,  and  the  assise  of  arms.  During  the 
re^ns  of  Richard  and  John,- there  are  no  laws  which  eaa 
be  properly  so  called ;  but  there  are  commissions  and  ordi- 
nances of  a  public  nature  respecting  the  administration  of 
justice.  In  the  reign  of  the  former,  there  are  some  articles 
of  the  crown,  with  the/ahiM  (^proceeding  in  those  pleas  I 
and  directions  for  preserving  the  laws  of  .the  forest  (a). 

Besides  the  laws  of  these  kings  which  have  been  men-, 
tioned,  there  are  many  other  provisions  made  in  diese 
reigns,  which  may  be  found,  arranged  in  the  order  of  time 
in  which  theyupassed,  in  the  Codex  Legum  Fe#er»i?»intend«' 
ed  for  publication  by  Spelman,  and  now  annexed  to  the 
end  of  Wilkins's  Anglo-Saxon  Laws  (6). 

The  great  monuments  of  this  period  are  the  charters. 
Under  this  title  might  indeed  be  reckoned  those  laws  of 
William  ike  Conqueror,  which  we  have  jast  noticed  to, 
have  passed  in  that  form.  But  the  charters,  properly  ao 
called,  and  which  have  become  so  famoas  on  account  of 
tiie  object  they  all  had  in  view,  namely,  the  removal  and 
redress  of  certain  grievances,  are  the  following:  Th^ 
charter  of  Henry  I.  containing  e^hteen  chi^ers ;  that 
of  Stephen,  containing  thirteen  chapters;  tliat  of  Henrjr 
II.  ccmtaining  only  two  chapters,  and  expressed  in  very 
general  terms ;  the  Capitula  BaronUm,  being  thdde  heads 
of  grievances  which  wete  proposed  by  the  barons  to  John  to, 

(«)  Tyrr.  toI.  il  p.  578.    (h)  Se^  tb^  Preface  to  Wilfc.  Aog.  Su.  l^w\ ' 
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be  redressed ;  and  the  Magna  Chdrta  of  that  kingi  dravii 
up  in  purauaoce  of  them :  these  are  all  to  be  found  in  th^ 
late  Mr.  Justice  Blackstone's  correct  edition  of  the  char- 
ters(a),  where  that  great  ornament  of  English  law  bai 
given  a  critical  and  very  curious  history  of  these  valuable 
remains  of  antiquity. 

^The  laws,  or  assisa;,  as  they  were  called,  oftfaesta- 
made  at  this  early  period,  deserve  a  little  fur-  }^^^^' 
Iber  consideration.  It  has  been  before  observed,  tha.t 
our  law  is  composed  of  the  custom  ofjhe  realm^  or  teges 
no^  scripta^  and  the  statutes,  or  leges  script^p.  Oiv 
lawyers  have  made  a  distinction  among  statutes  them* 
selves;  they  have  distinguished  between  statutes  madp 
before  the  time  of  memory,  and  those  made  since*  Hbe 
time  of  memory  hsi9  been  fixed  in  conforauty  with  a  pr^e- 
vision  made  in  the  time  of  Edward  I.  f^r  settling  the  li- 
Agitation  in  a  writ  of  right ;  which  W)»s,  by  stat  i  West, 
c.  39*  fixed  at  the  beginning  of  the  reign  of  Richard. 
Though  the  limitation  in  a  writ  of  right  has  been  ^inc;^ 
altered,  this  4)eriod  has  been  chosen  as  a  distance  of  vegr 
high  antiquity,  at  which  has  been  fixed  thje  timfi  of  me* 
morjf„  as  it  is  called ;  so  that  every  thiog  before  that  pefig4 
is  said  to  Juive  happened  before  the  time  of  memory^  ^ 

Those  statutes  which  were  made  before  the  time  9f 
memory,  and  have  not  since  been  repealed  nor  altered  by 
contrary  Msage,  or  subsequent  acts  of  parliament,  are  co9* 
sidered  a^  apart  of  the  lege&  non  script^ ;  being,  as  it  were, 
incoifioraxed  iotp,  and  become  a p^rt  of,  pur  common  JUw:  ' 
and  notwUh^tanding  copies  of  thjsm  may  be  found,  tl^eir 
|irovisionsx>btuiu  at  thisd^y,  not  as  acts  of  parliament,  but 
by  immemorial  usage  and  custom ;  of  whic;b  {kind  is,  no 
4oJubt,  a  jj^e.at  i^art  p:fi>ur  cotrnmon  ldw(6)« 

Lawa  were  termed  J^on^ietilnes  a^j(2>^,  isometimes  coiii^^- 
^iUtioms.    Though  the  mo^t  solemn  and  usual  way  gf  c^i** 

(«)  Black.  Tracts,  vol.  ii.  '  {b)  Hale  Hist,  3,  4. 
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daining  laws  was  to  get  the  concurrence  of  the  commune 
concilium  regni^  it  should  seem,  that  in  these  tibies  the-- 
Icing  took  upon  himself  to  do  many  legislativje  acts,  which, 
when  conformable  with  the  established  order  of  things, 
were  readily  acquiesced  in,  and  became  the  law  of  the  land. 
The  very  frame,  indeed,  of  such  laws  as  were  sanctioned 
with  all  possible  formalities,  carried  in  them  the  strongest 
appearance  of  regal  acts :  if  a  law  passed  concilio  baro^ 
num  iuarum,  it  was  still  rex  constittUt  (a).  Of  the  laws  of 
William  the  Conqueror,  though  in  some  parts  they  seem 
to  have  the  authority  of  the  great  council,  statuimuSj 
volumus,  pracipimm;  yet  in  others  they  speak  in  the  per- 
son ot*  the  king  only,  hoc  quoque  pracipioy  et  prokibeo(b). 
The  form  of  a  charter,  in  which  the  king  is  considered  as 
a  person  granting,  was  a  very  common  way  of  making 
laws  at  this  time ;  and  this  carries  in  it  the  strongest  proof 
of  the  sentiments  entertained  in  those  ages  conceVning  le- 
gislation:  nevertheless  it  is  to  be  remarked,  that  some  of 
these  charters,  fVom  the  solemnities  attending  the  execur- 
tion  of  them,  might  be  regarded  as  having  alt  the  validity 
ot  laws;  as  the  charter  of  king  John,  to  which  the 
1>arons  of  the  realm'  were  parties.  There  were,  however, 
several  other  charters  ^vhich  seem  to  have  no  authority 
^  but  that  of  the  sovereign.  Indeed,  several  laws,  or  assists, 
even  so  low  down  as  Henry  II.  and  the  reigns  ef  Richard 
and  John,  vouch  no  other  sanction  but  rex  constituit,  or 
rex  pmcepii,  for  every  thing  they  command  or  direct. 

There  is  no  way  of  accounting  for  this  extraordinary 
appearance  of  the  old  statutes,  but  by  sup'posing  the  state 
of  our  constitution  and  laws  to  ha^  been  this :  That  tlie 
judicature  of  the  realm  being  in  the  hands,  and  under  the 
guidance  of  the  king  and  his  justices,  it  remained  with 
bim  to  supply  the  defects  that  occasionally  appeared  in  the 
course  and  order  of  proceeding ;  which  being  founded  ori- 

(a)  Vi(L  3cfajnidt  der  Deutehen.  Geicbiobte,  vol  L  582.        (b)  Wilk. 
$11,  fllS. 


CHAP.  IV.  TO  JOHN.  217 

gioQUy  on  custom  and  usage^  was,  in  its  nature,  more 
susceptible  of  modification  than  any  positive  institution, 
that  could  not  be  easily  tampered  with,  without  a  manifest 
discovery  of  the  change.  In  an  unlettered  age/  it  was 
convenient  and  beneficial  that  the  king  should  exercise 
such  a  superintendance  over  the  laws  as  to  declare,  ex. 
plain,  and  direct,  what  his  justices  should  do  in  particular 
cases ;  such  directions  wei  e  very  readily  received  as  posi« 
tive  laws,  always  to  be  observed  in  future ;  and,  no  doubt, 
numbers  of  such  regulations  were  made,  of  which  we  have 
at  present  no  traces.  While  this  supreme  authority  was 
exercised  only  in  furtherance  of  justice,  by  declaring  the 
law,  or  even  altering  it,  in  instances  which  did  not  much 
intrench  upon  the  interest  of  the  great  men  of  the  king* 
dom,  it  was  suffered  to  act  at  freedom.  But  no  alteration 
in  the  law  which  affected  the  persons  or  property  of  the 
barons  could  be  attempted  with  safety,  without  their  con* 
currehce  in  the  making  of  it ;  as,  indeed^  it  could  not 

.always  be  executed  without  the  assistance  of  their  support. 
Thus  it  happened,  that  when  any  important  change  was 
meditated  by  the  king,a  commune  concilium  was  summbned, 
where  the  advice  of  the  magnates  was  taken;  and  then 
the  law,  if  passed,  was  mentioned  to  be  passed  with  their 

.  concunence.  On  the  other  hand,  had  the  nobles  any  point 

.  which  they  wanted  to  be  authorised  by  the  king's  parlia« 
mentary  concurrence,  a  commune  concilium  was  called,  if 
the  king  could  be  prevailed  on  to  call  one;  and  if  the  mat- 
ter was  put  into  a  law,  the  king  here  was  mentioned  to 
have  commanded  itj^at  the  prayer  and  request  of  his  barons ; 

,  so  that,  one  way  or  other,  the  king  is  mentioned  in  all  la^s 
as  the  creative  power  which  gives  life  and  effect  to  the 

.  whole. 

As  laws  ipade  in  the  solemn  form  by  a  commune  concilium 

:  wer6  upon  points  of  great  importance,  and  often  the  sub* 
jects  of  violent  contest ;  they  were  in  the  nature  of  con- 
cords or  compacts  between  the  parties  interested,  and  were 
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sometimes  passed  and  execated  with  the  ceremonies  suit* 
aUe  to  such  a  transaction.  The  Coni^ttitions  of  Clarendon 
(which  too  were  called  die  ancient  law  of  die  kingdom^ 
and  therefore  only  to  ]be  declared  and  recognized  as  such), 
were  passed  in  that  way.  Becket  and  all  tbe^bidiops  took 
an  oath  to  observe  those  laws ;  and  all,  except  Becket, 
signed^  and  put  dieir  seals  to  them.  The  laws  were  drawn 
in  three  parts.  One  counterpart,  or  audientic  copy,  was 
pven  to  Becket,  another  was  delivered  to  the  archbidiop 
of  York,  a  third  was  retained  by  the  king  himself,  to  be 
enrolled  among  the  royaJcharters  (a):  The  Magna  Charta 
of  king  John  was  executed  with  simtlaf  solemnity,  and 
bore  a  similar  appearance  of  a  compact  between  the  king 
and  his  nobles.  It  was  not  uncommon  that  the  people,  as 
well  as  the  makers,  should  be  sworn  to  observe  laws ;  the 
assisa  statutay  etjurata^  are  mentioned  by  Bracton  as  an 
article  of  inquiry  before^  the  justices  in  eyre  ih  the  reign 
ofHenryllL 

The  rotuli  annales,  or  great  rolls  of  the  pipe,  in  whie^ 
the  accounts  of  the  revenue  were  stated,  are  the  moat  an* 
cient  rolls  now  remaining,  and  the  series  of  them  is  per^t 
from  the  first  year  of  Henry  II.  Besides  this  there  is  sttU 
remaining  in  the  same  archives,  a  great  or  pipe  roll,  wbicfa 
has  been  supposed  to  belong  to  xYieJiftRyear  of  king  8U* 
phen,  but  has  been  proved  by  Mr.  Pryane  and  Mr,  MadoX 
(Ji)  to  be  intitled  to  an  eariier  date  ;  indeed,  to  bdong  to 
some  year' of  Henry  I. ;  a«d  according  to  Mr.  Prjrnne,  to 
the  18th  of  that  king. 

The  plea  rolls  of  the  Exctiequer,  now  rwmaiiiing,  do  not 
begin  till  the  reign  of  Edward  I.  ITie  oldest  ruita  of  tlie 
turia  regis  now  extant  begin  with  the  first  year  of  Ridiand 
I.  as  do  the  assise  rolls  of  the  justices  itinerant,  Thjoaeof 
the  hancum  begin  with  the  first  year  of  king  iiAxn^  which 
IS  very  near  the  first  establisi^mfeik  of  that  CQuit.     Tiierp 

(a)  l.itt.  Heu.'ll.  rol.  !▼.  |>.  ^6.  {♦)  Mad.  «i«t,  Dis,  l^bl. 
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are  charter  rolls  of  the  chancery,  of  ^tbe  first  year  of  king 
John,  and  close  rolls,  fine  rolls^  patent  rolls,  liberate  rolls^ 
and  Norman  rollsj^  of  the  second.,  third  and  sixth  year  of 
that  king.  All  the  bef<>re*nientioned  rolls,  except  the 
great  rolls  of  the  pipe,  are  said  to  be  now  in.  the  lower  of 
|^ndon>and  are  the  ^rliest  specimens  of  records  that  hate 
b«en  spared  by  the  joint  destruction  of  time,  wilfulness, 
find  neglect.  The  criiel  havock  made  by  these  enemies  hat 
occasionally  excited  a  temporary  attention'to  this  import- 
tot  article,  and  measures  have,  in  consequence,  been  pur- 
Sftxtd  for  preiervii^  such  aAuniments  as  remained.  Such 
eyeots,  iii  the  iiiatory  qf  oiir  records,  will  be  mentioned  fu 
^letr  proper  places  (a).         •    ^ 

Among  the  records  and  valuable  remains  of  Doneiday 
mtiquity  we  nauat  not  forget  the  famous  Domes-'  ^^^*°^* 
^ay  Book,  wbich,  though  not  strictly  a  monument  of  a  legal 
|Hiture,yet  has  this  connexion  with  the  Hbtory  of  our  Law; 
fhat  it  is  said  to  have  been  made  with  a  view  to  the  esta^ 
blishment  of  tenures.  This  book  contains  an  account  of  aU 
the  lands  of  England,  except  the  four  northern  counties*; 
9nd  describes  particularly  the  quantity  and  value  of  them, 
vvith  the  names  of  their  possessors.  King  Alfred  is  said  to. 
have  composed  a  book  of  this  kind  about  the  year  900,  of 
vrhich  this  was  in  some  measure  a  copy.  This  work  was 
begun  in  1080,  and  completed  in  six  years.  It  has  always 
been  esteemed  of  the  highest  authouty,  in  questions^of  te-. 
nure;.  and  i^  considered  by  antiquarians  as  the  most  an- 
cient and  most  venerable  record  that  now  ei^ists  in  this  or 
any  other  kingdom.  The  Black  and  Hed  Book  of  the 
Exthequer  (ft)  seem,  very  little  more  connected  with  our  an- 

(a)  See  Ayloffe's  Ancient  Charters,  Introd. 

(&)  Domeed^sr  Book  is  a  -dooumeot  belonging  to  the  Reeeipt  «f  tlie. 
ICiAg^s  Exchequer,  and  is  in  the  ChapteErhoute  at  Wectmiutier.  U  ii^ 
in  tvo  voiumeB.  For  a  more  satisfactory  accoaitt  of  thi>  ancient  reconi 
we  niust  refer  the  Reader  to  a  small  quarto  pao^blet,  intitled,4  «A«rt 
Recount  qf  aomt  Fart'umlcufS  ccmcenmg  iJometday  Bonk,  vath  a  View  4/  iit 
if^ng  pHkiisM-  By  «  Member  <if  th/t  Society  qf  Antiqvmri^HS,  Tbis  it  a, 
pertormance  of  Mr;  Webb,  and  was  read  at  the  Society  in  tb«  yms  1755^ 
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cient  laws  dian  the  foregoing  work^  except  that  in  both 
of  them  was  found  a  transcript  of  a  law-treatise^  which  will 
be  mentioned  presently. 

There  are  two  treatises  written  in  the  reign  of  Henry  II. 
which  contribute  greatly  to  illustrate  the  state  and  iiistory 
of  our  law :  the  one  is  the  Dialogus  de  Scaecario  {a)  before 
alluded  to ;  the  other  is  the  Tractaius  de  Legibus  Anglia, 
by  Glanville, 

The  Dialogus  de  Scaccatio  has  generally  passed  as  the 
work  of  Gervase  of  Tilbury ;  but  Mr.  Madox  thinks  it  was 
written  by  Richard  Fitz-Nigel  bishop  of  London^  who 
succeeded  his  father  in  the  office  of  treasurer,  in  the  reign 
of  Richard  I.  and  was  therefore  well  qualified  for  such  an 
undertaking.  This  book  treats,  in  (he  way  of  dialogue, 
upon  the  whole  establishment  of  the  exchequer,  as  a  court 
and  an  office  of  revenue;  giving  an  exact  and  satisfactory 
account  of  the  officers  and  their  duty,  with  ail  matters 

In  this  little  essay  is  brought  together  in  one  view  all  that  had  been  said 
by  fornoer  historians  and  antiquarians  on  the  subject  of  Domesday. 

By  the  munificence  of  parliament,  Domesday  has  been  printed;  but 
-we  must  regret  that  this  laudable  regard  of  the  legislature  towards  our  an- 
cient records  has  nut  been  seconded  by  the  common  attention  which  has 
been  paid  to  every  other  publication  since  the  earliest  times  of  printings 
Th«  reader  wiil  be  surprised  when  he  is  told,  that  this  book  has  no  pre- 
fatory discourse,  or  index,  not  even  a  title-page,  or  the  name  of  the  print- 
er :  it  is  a  mere  fac  simile,  constituting  a  very  large  folio,  full  of  abbrevia- 
.tions  and  signs,  that  cannot  be  understood  without  a  Iceyj  and  mnch  pee* 
vious  information. 

(a)  Liler  Ruber  and  Liber  Niger  ScaccarH  are  two  miscellaneous  collec- 
•  tions  of  charters,  treatises^  conventions,  the  nuihber  of  hides  of  land  in 
several  counties,  escuages,  and  the  like ;  many  of  which,  as  well  as  the 
DialogtLs  de  Scacsario,  are  to  be  found  in  both  those  books.  iThe  Ijber  Niger 
has  been  printed  by  Heame,  togethef  with  some  other  things,  in  two  vo- 
lumes  8vo;  of  which  the  Liber  Niger  fills  about  400  pa^s.  He  intitlei 
it.  Exemplar  vetusti  codicis  3SS.  fnigro  velamine  cooperti)  in  Scaecario,  SCe» 
.  The  collector  of  the  contents  of  the  Liber  Enber  is  supposed  by  Mr.  Madox 
to  have  been  Aleiander  de  Swer^ord,  archdeacon  of  Shrewsbury,  and  an 
officer  in  the  Exchequer  in  the  latter  end  of  Henry  II. 

It  seems  as  jf  the  Dialogus  de  Scaecario  had  been  considered  as  the 
-  whole  of  the  jjber  Niger,  till  the  publication  of  Heame;  and  since  Mr. 
Madox  has  pronounced  Richard  Fitz-Nigel  to  be  tbe  author  of  the  Dia- 
logue, and  not  Gervase  of  Tilbury,  the  whole  of  the  Liber  Niger  has 
been  given  to  Gervase,  thongh  it  does  not  appear  for  what  reason.  The 
Dialogus  de  Scaecario  is  published  by  Mr.  Madox,  at  the  end  of  his  Histoiy 
of  the  Exchequer.  See  Nicholson's  Eog.  Qist.  p.  173.  Hearue's  Liber 
Niger,  p.  17.    - 
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concerning  that  court,  during  its  highest  grandeur,  in  the 
reign  of  Henry  II.  This  is  done  in  a  style  somewhat  su« 
perior  to  the  law-lAtinity  of  those  days. 

Glanville's  book  is  of  a  very  different  sort :  Qian^,jj|g 
this  is  written  without  any  of  x  the  freedom 
or  elegance  discoverable  in  the  other;  and  has  all  the 
formality  and  air  of  a  professional  work.  It  is  entitled, 
Tractatus  de  Legibus  et  Consuetudinibus  Regni  Anglia ; 
but,  notwithstanding  this  general  title,  it  is  confined  to 
such  matters  only  as  were  the  objects  of  jurisdiction  in  the 
curia  regis.  Having  stated  this  as  the  limit  of  his  plan^ 
the  author  very  rarely  travels  out  of  it.  Glahville's  treatise 
consists  of  fourteen  books ;  the  first  two  of  which  treat  of 
a  writ  of  right,  when  commenced  originally  in  the  curia 
regis,  and  carry  the  reader  through  all  the  stages  of  it, 
from  the  summons  to  the  appearance,  counting,  duel,  or 
assise,  judgment  and  execution.  In  the  third,  he  speaks 
of  vouching  to  warranty ;  which,  being  added  to  the  two 
former  books,  composes  a  very  clear  account  of  the  pro- 
ceeding in  a  writ  of  right  for  recovery  of  land.  The  fourth 
book  is  upon  rights  of  advowson,  and  the  legal  remedies 
relating  thereto.  The  fifth  is  upon  actions  to  vindicate  a 
man's  freedom ;  the  sixth,  upon  dower.  The  seventh 
contains  very  little  concerning  actions ;  but  considers  the 
subjects  of  alienation,  descent,  succession,  and  testaments. 
The  eighth  is  upon  final  concords;  the  ninth,  upon  ho« 
mage,  relief,  and  services;  the  tenth,  upon  debts,  and 
matters  of  contract;  and  the  eleventh,  upon  attomies. 
Having  thus  disposed  of  actions  commenced  originally  in 
the  curia  regis,  in  his  twelfth  book  he  treats  of  writs  of 
right  brought  in  the  lord's  court,  and  the  manner  of 
removing  them  from  thence  to  the  county  court  and 
curia  regis;  which  leads  him  to  mention  some  other  writs 
determinable  before  the  sheriff.  In  his  thirteenth  book 
he  speaks  of  assises  and  disseisins.  The  last  book  is 
wholly  upon  pleas  of  die  crown. 
^The  subject  of  this  treatise  is  all  along  illustrated  with 
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the  forms  of  writs;  a  species  of  learmi^  which  was  theo^ 
new ;  was,  probably,  brought  into  order  and  conidsteacy 
by  Glanville  himself;  and  first  exhibited  m  an  intelligibly  , 
way,  and  with  system,  in  this  book. 

The  method  and  style  of  this  woiIl  seem  yrery  weft 
adapted  to  the  subject :  tlie  former  opens  die  matter  of  it 
in  a  natural  and  jlerspicuous  order;  while  the  latter  de« 
livers  it  with  sufficient  simplicity  and  clearness.  The 
latinity  of  it,  however,  may  not  satisfy  every  taste;  the 
classic  ear  revolts  at  its  ruggednesa ;  and  the  cursory  readfc 
is  perpetually  impeded  By  a  new  and  harsh  phraseology. 
JBut  the  language  was  not  adopted  without  design ;  the  au* 
thor's  own  account  of  it  is  this :  sii/lo  vulgarly  et  verbis 
curialibus  utensj  ex  industrid,  ad  notitiam  comparandam 
eisy  qui  hujusmodi  vulgaritate  minus  sunt  exercituti  (a). 
The  authot*  seems  not  to  be  disappointed  in  his  design  ev^^n 
at  this  distance  of  time;  for  a  person  who  reads  the  .book 
through,  cannot  fail  of  finding  in  one  place  an  ea^i^auatioii 
of  ^ome  difficulty  he  may  have  met  with  in  another :  the* 
recurrence  of  the  saipe  words  and  modes  of  ^peaic^l|g 
maies  Glanville  his  own  interpreter.  When  the  atyle  of 
Glanville  is  mastered  in  this  way,  it  wiB  appear  diat  manj 
obscure  sentences  haVe  been  rende^red  such,  through  too 
great  an  anxiety  to  express  the  author'^  meaning  i  and  per* 
haps  it  will  not  be  an  affectation  of  disGermnent  to  say^ 
that  the  plain  English  which  it  is  thus  attempted  to  con- 
Vey,  may  be  seen  through  the  awkward  dress  which  this 
X4atinist1ia8  spread  over  it.  ^ 

If  Glanville  confines^  liimself  t^  a  part  only  vf  our  law, 
lie  treats  that  part  with  such  conciseneiss,  and  sometimes  in 
|o  desultory  a  way,  that  his  book  is  to .  be  looked  nj^<9n 
rather  aa  a  compendinm,  than  a  finished  tract ;  uotwitb^ 
standing  which,  it  mu»t  be  coas^red  ais  a  venerable  mo^ 
Humeiitof  the  infant  state  of  our  laws;  and  as  such  wiU 
fdways  find  reception  with  die  juridical  fai9tori8B»  whett 
throwa  aside  by  the  practising  fewyer. 

(4)  .Prolog,  ad  ftnem. 
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.  It  bas  been  a  general  persuasion,  that  the  writer  of  thi« 
book  waD  Ranulphus  de  Gtaiwilldf  who  was  great  justi- 
eiarj  to  Henry.  II.  This  great  officer,  though  at  the  head 
of  the  law,  united  in  himself  a  political  as  well  as  a  judi- 
cial character;  and  it  seems^  that  GlanvUle  was  likewise  a 
military  man,  for  be  led  the  king's  armies  more  than  cmce, 
and  was  the  commander  who  took  the  king  of  Scots  pri« 
soner.  It  might  therefore  be  doubted,  whether^  person 
of  this  description  was  likely  to  be  the  author  of  a  law** 
treatise  containing  a  detail  of  the  practice  of  courts  in.  con- 
ducting  suits.  There  was  a  Ranulphus  de  GlanvilU  who 
was  a  justice  itinerant  (a),  and  wfacf^it  is  said,  was  a  justice 
in  the  king's  court  towards  the  dose  of  this  reign.  If  the 
author  was  really  of  diis  uame,  it  may  be  doubted  whether 
he  was  not  the  latter  of  these  two  perso^is.  Perhaps, 
after  all,  this  work  might  be  written  by  neither,  but  may 
be  ascribed  to  the  great  justiciary  for  no  other  reason  than 
because  he  presided  over  the  hw  at  the  time  it  was  writ- 
ten, and  might  be  the  promoter  of  the  work,  and  patrpn  to 
its  author.  Whatever  doubt  there  may  be  concerning  the 
author,  there  is  no  question  but  it  was  written  in  the  reign 
of  Hdtiry  II.  there  are  maiiy  internal  marks  to  prove  it  to 
be  of  that  ^^iod ;  and  from  one  passage,  it  seems  to  have 
been  written  (b)  after  the  thirty- thiid  year  of  that  king.  If 
Glanville  is'  the  earliest  writer  in  our  law,  from  whom  any 
clear  and  colierent  account  of  it  is  to  be  gotten ;  this  book 
is  also  9aid  to  be  the  first  performance  that  has  any  thing 
like  the.  appearance  of  a  treatise  en  liie  subject  of  juris- 
prudence siuce  the  dissolution  of  the  Roman  empire(c). 

When  this  book  is  consi^eo'ed  with  a  vi^w  to  the  pro- 
gress of  our  kW)  it  n^akes  a. remarkable  event  in  the  history 
^  the  new  jurisprudence.     NotwithataiMling  the  attempts 

(a)  Vid.  Leg.  Aug.  Sax.  (b)  <31atit.  Kb/B.  c.  58,  3. 

(c)  Bftrr.  Ant.  Stat.    This  is*  not  true  if  the  Vecmtum  U  to  be  ccmi- 

JtMnidBia  treatise;  for  Henry  II.  came  to  the  Qtown  in  l\5A,  aud  Glfin- 

Tille  being  written  after  the  thirty-third  year  of  his  reign,  could  not 

appear  till  H87.  Now  th^JOefrtltm  was  published  by  Gratian  i^  1149. 
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of  William  the  Conqueror  to  introduce  the  Norman  laws, 
and  the  tendency  in  the  superior  courts  to  encourage  every 
innovation  of  that  kind^  not  much  had  yet  been  done  of  a 
.public  {|nd  authoritative  nature  to  confirm  that  law  in  op* 
position  to  the  Saxon  customs*  The  laws  of  William^  ex- 
cepting those  concerning  tenures  and  the  duel,  were  in  the 
spirit  and  style  of  the  Anglo-Saxon  laws;  the  same  may  be 
said  of  those  which  go  under  the  name  of  Henry  I.  It  is 
observed,  that  the  Constitutions  of  Clarendon,  made  about 
the  eleventh  year  of  Henry  II.  are  in  the  scope  of  them,  as 
well  as  the  style  and  language,  more  entirely  Norman,  than 
any  laws  or  public  acts  from  the  Conquest  down  to  that 
time(a)«  It  was  not,  then,  till  the  reign  of  this  prince  that 
the  Norman  law  was  completely  fixed  here ;  and  when  it 
was  firmly  established  by  the  practice  of  this  long  reign, 
and  had  received  the  improvements  made  by  Henry,  thea 
was  this  short  tract  drawn  up  for  public  use.  It  is  probable' 
this  was  done  at  the  king's  command,  in  order  to  perpetuate 
(he  improvement  he  himself  had  made,  and  to  effect  a  more 
general  uniformity  of  law  and  practice  through  the  king- 
dom. The  work  of  Glanville,  compared  with  the  Anglo* 
Saxon  laws,  is  like  the  code  of  another  nation ;  there  is  not 
the  least  feature  of  resen^blance  between  them. 

While  the  Norman  law  was  establishing  itself  here,  that 
nation  gradually  received  an  improvement  of  their  own 
polity  from  us.  The  two  nations  had  so  incorporated 
themselves,  that  the  government  of  both  was  carried  upon, 
the  like  principle,  and  the  laws  of  each  were  reciprocally 
communicated ;  a  consequence  not  at  all  unnatural,  while 
both  people  were  governed  by  one  prince.  Much  more 
had  been  done,  of  late,  in  this  country  than  in  Normapdy^ 
for  the  promotion  of  legal  science.  It  was  not  till  after 
the  publication  of  Gl.anville,  and  even  of  Bracton  and 
Britton,  that  the  Normans  had  any  treatise  upon  their  law. 
One  was  at  length  produced  in  the  Grand  CovMun^er 

(a)  Mad.^  Ezch.  183. 


(^I<farn^jidy  (a);  a  work ^o  lijce  ai) Pngljsh  J^erfoirinaaq^, 
t^^at  sbpvil^ere  reia;iaiii  any.^qwbt  of  it^  ^mg  formed  upqp 
^Vf  qiod^t^y  4iei;^  ^an  be  non^  of  tlie  great  sitpilarity  be- 
%Wi^^  \h^  laws  pi  tbe  t^jro  n^tion^  at  this  time.  ,    . 

T^.fire  J|re  »omjB  aPiU^  treatises  aRfl  statujea  in  tbp 
1^^  pf  Scqtbftdj  whiph  hifi^r  a  still  peafer  reseipblauc^  to 
Wir  |!Bgli#i  Iw-  The^ck^  agrfB^roent  betwe^fi  Glanviljp 
a^t^l^\g(^^^|i|ilJ^«^af^  leaves  no  roqtn  to.doubt  that 
^f  is  pqpi^d  frpm  f^p  other;  though  tfee  pi^itpf  o^igia%Uty 
bpt^Q^  theji^ii  bm  occa;^iQiQed  ^pme  discission.  An  f|^9%y 
i^  beieft.  wfit^pn  expr^sjy  op  this  sulyect^  in  whiqh  it  i3 
f^d  tp  fe^  €}early  pn^vef},  by  the  internal  e.vi4ei)ce  of  th^ 
pffp  l^pok^  tbat  (^Wy^e  is  th^  original.  It  is  obaeryp^l 
fry  ^^^  wnt^,  th^  Ql^yill^  is  f  jsgnlar,  metboiiifcal,  and 
cops^te^t  ihrqix^\i^nt;  >yb^reas  |be  Regiam  Mqjesiatem 
go^  oi^f  qf  Gl^yi|l^*s  method  |/v  99  oth^  a^sjgn^ble  xp^i- 
1^9  ^9P  tq.d^uiguise  tliexi^t^r^  .^  i;^  %l^l>y  rionder^d  cp^r 
fi^ftlMi  Wflyi^^wfttical,  ^d,ix^  pji^yp^a^ea,  cqpjif^ptorj  (ft). 

^P9'tf^  giy§%  ^  Ihwg?  iw  *a^f  ^  Wi  Ga^PFiJk,  ix  plaix^y 
appears,  that  the  Scotch  author  is  more  clear,  e;i(plif^^ 
and  Refined ;  and  that  he  writes  very  often  with  a  view  to 
fBj^jbin  the  ,bther>  m  th^  same  imm^r  m  wMch  di^  wri^r 
of  qnr  ^leta  exj^lains  hijs  predecessor  Bracton.  This  is 
remarkable  in  numberless  instances  all  through  the  book, 
ajt^d  is  pf^haps  ^s  ^^cisiye  a  mark  pf  a  copy  ^s  can  be.  ^^h^ 

J^u)  T^^pmft^Ur  (^  Jfortinandijf  according  to  liaanage,  couM  nothAV-e 
|»(^n  cp^ip^s^d  till  t^e  reigpof  Pljilip  tht  Kardy,  wbo  ctime  tu  the  thr^oe 
U>  Id1»».f^u4  rpigneU  Afteea  yt^ars  ;  ajad  aur  Edward  I,  ca[Dt  \o  tUe  throoe 
IP  1.S7JZ.  Upon  this  stat^mfsqt  of  date?,  it  11  po^&ible,  that  It  miglit  i^ 
w^itftepi  after  i\\e  tiune  qf  Britton.  T^ie  Uiifiung^  ^hcirs  tu  have  a  (lurt 
i^ddero  forpi.ib^nttiatof  j^ritton;  ttioughthlhi  mustbuattribat^d  to  somt* 
Other  f^se  th&n  such  a  small  w^ice  of  timt^  ^&  could  t^y  any  possibility 
ii^t^rTenp  bjetw<^n  thjB  «vriti)ag  ol  tht&e  two  book?*    Ofi/i;/«i  de  Hanrj  Boji- 

^ji)  l*he  ^siay  herie  allude^  tp  is  written  by  Jf^r,  DajVidsop.of  J^diq-  ' 
l^prgh*    Of  t^is  Tract  1  have  not  been  able  to  get  a  si^nV,  and  am  obliged 
ij> jthjB  'pr«^c^ .^  J^f  ifief  Wlitipn  ^f  Ola  1^ vUlp  for  th|s  ^account  of  it. 

VOL.  1.  V  R 


226       WILLIAM  THE  CONQUEROR  chap.  iv. 

other  Scotch  Islw»,  which  follow  the  Regiam  Majestatem 
io  Skene's  cdlectiooy  contribute  greatly  to  confirm  the  sus- 
picion. These^  as  they  are  of  a  later  date  than  several 
English  statutes  which  they  resemble,  must  be  admitted  to 
be  copied  from  them ;  and  so  closely  are  the  originals  fol- 
lowed, that  the  very  words  of  them  are  retained.  This  is 
,  particularly  remarkable  of  the  reign  of  Robert  IL  in  which 
is  the  statute  quia  emptores,  and  others,  plainly  copied  from 
our  laws,  without  any  attempt  to  conceal  the  imitation. 
These  laws,  at  least,  can  impose  .upon  no  one ;  and  when 
viewed  with  •  the  Regiam  Majestatem  at  their^  head,  and 
compared  with  Glanville  and  the  English  statute-book, 
they  seem  to  declare  very  intelligibly  to  the  world,  that  diis 
piece  of  Scotch  jurisprudence  is  borrowed  from  ours  (a). 
The  Regiam  Majestatem  is  so  called,  because  the  vo- 
lume opens  with  those  words :  the  prologue  to  Glanville , 
he%ms  Regiam  Potestatenu  This  whim  of  imitation  is  dis- 
coverable among  our  own  writers.  Fleta  begins  his  Proce- 
mium  in  the  same  way,  and  goes  on,  for  several  lines,  copy- 
ing word  for  word  from  Glanville.  Indeed,  die  leading 
idea,  in  all,  is  taken  from  the  Prooemium  }o  Justinian's  Iib- 
stitutes. 

(a)  It  seems  unnecessary  to  contend  for  the  originality  of  the  "Bjepmn 
JHqfettatmit  whOe  a  doubt  of  much  more  importance  remains  unsettled; 
this  is,  whether  that  treatise,  as  well  as  the  others  in  the  publication  of 
Skene^  are  now,  or  ever  were  any  part  of  the  law  of  JScotland.  Upon  this 
point,  some  of  the  most  eminent  Scotch  lawyers  are  divided.'  We  flod 
Ckmg  and  Lord  Siair  very  explicit  in  their  declarations  against  these 
Jaws,  as  a  fabrication,  and  palpable  imposition;  on  the  other  hand, 
Skene  the  editor  is  followed,  among  others,  by  Ertkuu,  Lord  Kaim,  and 
DalryvupU,  who  continually  refer  to  them,  as  comprizing  the  genuine  law 
Of  Scotland  in  former  times.  That  a  large  volume  of  laws,  and  law  Xrta^ 
tiscs,  should  be  pronounced  by  persons  of  professional  learning  to  . 
be  part  of  their  law  and  customs,  and  should  be  as  positively  rejected 
by  others,  it  a  very  singular  controversy  in  the  juridical  history  of  a  coun- 
try ;  nor  is  it  less  singular,  that  this  volume  should  bear  such  a  close  aimi* 
litude  with  certain  laws  of  a  neighbouring  state,  whose  legislature  had 
no  power  to  give  it  sanction  and  authority.  While  a  fiict  of  this  sort  con* 
tinues  unascertained,  the  Iristory  of  the  law  of  Scotland  must  be  involved 
in  great  obscurity.  See  Craigii  Inst.  Feud.  lib.  1 .  tit.  8.  sect.  7.  Stair's 
Inst.  fo.  S.  tit.  4.  sect.  37.  Skene's  Preface  to  the  R^iam  MajestaVem. 
Erskine's  Prine.  Kaims*  Hiitorical  Law  Tracts ;  and  Dalrympleli  Feudal . 
Property  ^juM. 
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The  l»w-hinguage  of  these  times  was  Latin  or  French^ 
but  more  commonly  the  former.  The  only  laws  of  this- 
time  now  sabsisting  in  Noiinan^French,  are  those  which 
compose  the  first  collection  of  William  the  .'Conqueror. 
All  the  other  laws  from  that  time  io  the  tincie  of  Edward  I. 
are  in  Latin.  Tliere  are  some  few  charters^of.the  first- 
three  Norman  kings  which  are  either  in  Anglo-Saxon  or 
in  Latin,  .with  an  English  versi<Mi ;  of  which  sort  there  are 
several  now  remaining  in  the  Cottonian  and  other  col- 
lections (<i).  ^  •<    ^ 

)Vithont  dolibt  the  Norman  laws  of  William  were  pro* 
claimed  in  the  county  court  in  Anglo-Saxon,  for  the  in- 
fcHniiatioa  of  the  English,  who  still  continued .  to  cioif- 
dttct  bdiiness  there  in  their  own  language,  as  they  did  in  dl 
infeii^r  cotits :  but  in  the  curia  regis  and  ad  scitccarium 
William,  obliged  them  to  plead  in  the  Norman  tongue/ as 
most  consistent  widi  the  law* there  dispensed)  aod  t^ait 
which' was  i^st  understood  by  the  justices.  However^  Hot- 
withstanding  this  language  was  used  in  pleading  and  argu- 
ment, all, proceedings  there,  when  thrown  into  a  record, 
were  inrolled  in  a  more  durable  language,  the  Latin.  This 
was  the  language  in  which  all  writs,  laws,  and  charters, 
whether  public  or  private,  were  drawn :  so  diat  the  Nor- 
mftn  tongue  was  of  no  extensive  use  herfe ;  nor  was  it  till 
the  time  of  Edward  I.  that  French  became  of  common  use 
in  the  laws,  parliamentary  records,  and  law  books ;  and  this 
was  not  the  provincial  dialect  of  Normandy,  but  the  lan- 
guage of  Paris. 

It  is  believed  that  few  were  learned  in  the  laws  Miscellaneous 
before  the  Conquest,  except  the  clergy.  The  ^a^ts. 
warlike  condition  in  which  that  people  lived,  and  the  ex- 
treme ignorancewhich  universally  prevailed  among  the  laity, 
left  very  little  ability  for  the  management  of  civil  affairs  to 
any  but  the  clergy,  who  possessed  the  only  learning  of  the 

(«)  Tyrrell,  ii.  101.      ^ 
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times ;  in  the  ragn  thefefore  of  the  Conqueror,  in  the 
gutot  canie  between  Lat^ane  and  Odo  btihop  oC  Baieiix^ 
It  wlM  Agdfic  bishop  of  ChichesCer  to  whom  they  looked 
for  direction.  He  wail  brought,  says  an  ancient  writer  {a\  m 
a  cfaHiot,  to  ioBtnict  them  in  the  ancient  faiws  of  the  kiag* 
dom,  tit  Ugym  terra  mqpientimnmt.  It  was  the  saiie  long 
after  the  Normam  settled  here. 

In  di^  time  of  Rnfin,  one  jAlfvrin,  rector  of  Sutton^  and 
s^vend  monks  of  Abingdon  were  pefsons  so  fmnovs  fer 
their  knowledge  in  the  laws,  that  they  were  Hiliverad^ 
consulted^  and  their  judgnient.  freqneidly  Submitted  to  by 
p^sonis  resorting  ihidier from  all  parts (i).  Anatber  elel> 
gyman,  named  RannJph,  m  the  same,  reign  ied^tamed  ikit 
^MMeter  of  itmcim  cauHdicm.  So  generally  inal  tho 
elci^  taken  to  the  practice  of  the  law,  at  diaft  «ime|that  a 
cdtenqpiorlury  writer  says,  fmUus  vlerkm  mm  cotfiMifeiik 
The  clergy  seem  to  have  been  the  prikicipid  pmcticers  of 
Aelaw,  and  were  the  persons  who  moetfy  iHed  the  benrii 
ofjullke. 

(a)  IVztus  Roff.  (h)  bos?.  Orig.  p.  SI. 
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CHAP.  V. 

HENRY  IIL 

Magna  CktiHa'r-Tpim^i^--Jiienatiim — MartrnMin-^ 
Cemmtma  Placita  tion  sequantur  Curiam  noatramr^ 
Jm^ices  4^  Am8e--'jimercement9----NuIlus  liber  komo^ 
Sfc.—^Pnecipe  in  Capite — Sheriff's  Criminal  Judicature 
-fZftc  Wri^  ie  Odioet  Atii—Charta  de  Fare$t4— 
The  Judicature  ofibe  Forest-^PunUhmetd$ — Churters 
conffmiBd^-^Siafuium  Mbemior^StatiUe  of  Merton^^ 
;0f  Commensi^Of  Sfeeiai  Bastardy — Ranks  of  Per* 
setM-tCf  ViUenage^^Of  Free  Setviees — Of  Serjetuifg 
r^SttOdpum-r-  Hanage  mnd  Fealty — Of  Wardship  amd 
Marrtage-i^-CfG^ts  of  Land — J^  whom-^o  whom'-r* 
OfSimpie  Gifts— Of  Conditional  Gifts— Estates  by 
Ae  Courtesy-'-ilf  Me^rsious^-^Gifis  ad  Tjermmum^^^ 
JLiQevy-r-^Rigbtsi — Testaments — Ecclesiastical  Jurist 
dictum  lhereinr^:*Of  Descent-r^De  Partu  Suppo^torr^ 
lOf  Partition-^Dotaer. 

Having  trairdUted  through  the  early  periods  iof  our 
lafiTy  AroNitgh  the  profound  darkness  erf  the  S«xoa  limetfj . 
and  the  obscure  viist  in  which  the  Norman  constitutional 
«re  intfolved^  we  upprqach  the  confines  of  knowu  md 
eelftbUshed  hm.  In  the  reagn  of  Henry  IIJL  bi^^  ^ 
order  ^Atatules  on  which  legfd  opinions  may  be  founded 
with  QeiHiiinty.  Wbateiver  stotutes  w^  passed  b^ore 
this  reign,  and  whatever  remembrance  me  wmy  hare  >ol 
dmm  an  ruanak  end  hiatories  of  the  lime,  ihegr  we  conaidcrfi* 
ed  AS  iittle  1^elDe  itban  the  remains  oC  ratiquiiy,  thut  iUuar 
trate  indeed  rthe  icmnuptirs  9f  At  fmom,  hut  addnothiiu^ 
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to  die  body  of  legal  learaii^.  Magna  Charta,  and  the 
statutes  of  Merton  and  Marlbridge,  passed  in  this  reign, 
lie  within  the  pale  of  the  English  law,  as  now  understood ; 
and  furnish  topics  for  argument,  and  grounds  for  judicial 
decision.  From  this  time,  the  history  of  our  law  becomes, 
more  authentic  and  c^rt^in.  The  constitutions  now  made, 
produced  determined  effects ;  we  can  trace  in  what  man- 
ner they  were  afterwards  altered  and  modified ;  can  gene- 
rally fix  the  aera  of  such  alterafions ;  and  can  always  rest 
secure  in  the  probability  of  our  deductions,  while  we  be- 
hold the  consequences  of  them  in  the  present  state  of  our 
law. 

If  the  statutes  furnish  authentic  documents  on  which  we 
may  .rely  with  confid^ice,  the  grounds  and  principles  of 
the  law  are  investigated  and  discussed  by  an  author  of  this 
reign,  whose  work  may  be  considered  as  the  basis  of  all 
l^al  learning :  the  treatise  of  Bracton  will  enable  us  to 
speak  decidedly  and  fully  upon  every  title  in  the  law,  whe- 
ther civil  or  criminal.  The  sketch  we  have  just  given 
from  Gknville  will  now  be  filled  up,  and  its'  deficiencies 
supplied;  many  of  the  obscure  hints,  the  doubts,  and  am-  • 
iHguities  with  which  that  author  abounds^  will  be  elucidat- 
ed ;  and  the  whole  of  our  law  explained  with  consistency, 
and  upon  undeniable  authority.  These  are  the  materials 
from  which  the  juridical  history  of  this  king's  reign  is  to  be 
collected.  For  the  matter  which  they  furnish,  it  may  not 
be  raising  the  expectations  of  the  reader  too  high,  to  pro- 
mise him  a  full  gratification  of  his  thirst  for  legal  antiqui* 
ties,  and  the  knowledge  of  judicial  proceedings  in  all  their 
brandies.  It  is  rather  to  be  feared,  that  «very  one  may 
not  intirely  assent  to  the  reasons  which  induced  us  to  enter 
so  minutely  into  the  detail  of  things;  it  is  tfaonoght,  how- 
ever, that  it  M^ould  be  less  pardonable  to  give  a  scanty  lie- 
lation>  where  tbe  sort  of  Information  which  is  most  likely 
t»  ettgag^  the  curiosity  of  a  lawyer  depends,  very  often, 
tipoii  eircumdlaiices  and  passages  apparently  triflibg. 


<:hap.v.  henry  III.     .  331 

The  reign  of  this  king,  and  the  remainder  of  this  His- 
tory, will  be  divided,  conformably  with  the  nature  of  the 
materials)  from  which  it  is  formed,  into  the  alterations  made 
by  statute,  and  those  made  by  usage  and  the  decisions  of 
courts.  These  two  sources  of  variation  will  be  pursued 
separately,  and  the  amendments  made  by  either  stated 
distinctly,  and  by  themselves.  We  shall  first  consider  the 
statutes,  and  then  the  decisions  of  courts,  in  the  present 
reign,  we  begin  with  Magna  Charta,  9  Hen.  lU.  that  be- 
ing the  earliest  statute  we  have  on  record. 

Henry  HI.  in  the  first  year  of  his  reign,  on  the  12th  of 
November  1216,  being  then  only  nine  years  old,  by  the 
advice  of  Gualo  the  pope's  legate  and  of  the  earl  of  Pem- 
broke, in  the  grand  council  of  the  realm  renewed  the  Great 
Charter  which  had  been  granted  by  his  father,  together 
with  such  alterations  and  amendments  as  the  circumstances 
of  dbe  times  had  made  ^nesessary  (a).  In  the  September 
or  November  following,  a  new  Magna  Charta  was  sealed 
by  the  pope*s  legate  and  the  earl  of  Pembroke,  with  seve- 
ral additional  improvements;  at  which  time  the  clauses 
relating  to  the  Forest  were  first  thrown  into  a  separate, 
charter,  making  the  Charta  de  Forestd  (A). 

When  the  king  was  declared  of  age,  it  was  thought  that 
so  important  an  act  of  his  infancy  as  this,  should  l)e  com. 
firmed;  accordingly,  in  the  ninth  year  of  his  reign  he  con- 
firmed the  act  of  the  pope's  legate  and  the  earl  of  Pem- 
broke ;  and  granted  ilfagTia  Charta  and  Charta  de  ForestS 
in  the  form  in  which  they  had  sealed  it,  and  as  we  now 
have  them  (c). 

Thus  was  the  text  of  Magna  Charta  and  Charta  de 
Farestd,  after  many  alterations,  finally  settled;  nor  has 
there  in  succeeding  times  been  any  amendment  made 
therein.  The  solicitude  of  later  ages  was  to  obtain  fre- 
quent confirmations,  and  a  strict  observance  of  these  grand 

(«)  «  Bti.  Tracts,  ii.  Intr.  43.      (i)  Ibid.  p.  52.  60.       (c)  Ibid.  p.  69. 
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piUan  bf  odr  consthudoti ;  by  occasional  ibterprdtatiDns 
to  explain  any  difecidtieft  iwlnch  might  appear  in  the  con- 
struction of  them;  and  to  enldkrge  the  benefits  they  were 
^h^gned  to  confer.  What  were  the  benefits,  fiberties,  and 
advantages  secured  to  die  people  by  diesfe  famous  charters, 
linA  what  is  the  form  and  style  in  which  they  are  conceivM> 
it  Is  h6w  our  busii^less  to  enqnine. 

The  copy  of  Magna  Charta  m  dhr  st^tote-book  is  taten 
ffoin  the  roll  of  25  Ed.  I.  and  is  only  an  InspexAnus  of 
the  charter  of  the  ninth  of  {fe^ry  III.  so  called  froilh  die 
fetters  patent  prefixed  in  the  name  of  Edward  I.  In- 
sPExiMXj^  Magndm  ChaTtatn  damhii  Henrici  quondam 
regis  Jtiiglioi  patris  ndstrt  de  libertatilms  AngluR,  in  hoc 
terba.  Then  foUows  Magna  Charta  nearly  in  the  form 
of  that  granted  by  Henry  1II^>,-,  c^ 

Magna  X^harta  contains  fifty-Seven  cfaa|>ter8,  compos- 
ing a  rhafpsody  of  ordintoces  for  tbe  Seittling  Or  ainend^Art 
of  the  law  in  divers  parttcolars  at  tb&t  tim*e  anidoniily  coil- 
tended  for.  The  whole  is  strung  together  in  a  diftoi'deify 
manner,  with  very  Rttle  regard  to  ihe  subject  "matter.  If 
•we  were  Co  judge,  froih'tnc  face  of  the  ikistitiiftent  itsieJff, 
of  the  chief  design  of  the  barOns  in  obtaining  thi^*  charter, 
we  *mi^t  be  ihclineid  to  \hiok,  that  their  ^eat  bbjcjc^  ^as 
to  ascertain  'ttie  ^rvice^  and  burthens  ari^i^from  tM/Mfeh; 
for  'th6  li'rrft  six  c*hapfers  are  Wholly  'co^^'^  \o  *that  Wti- 
feet,  Jind  many  others  relate  ibcid'^f&Iiy  to'Afe  Sattf6  pi96t; 
die  consequence  of  wTilch  Is,  that  itfan^  ^ftitA  ofthtk  fiC^ 
liious  charter 'haVe  necbhie  obW6fet^,  mfd,  to  a  ^hiodeA 
reader,  almost  unintelligible.  Other  parts  of  it,%i6weV#y 
are  extreitiery  worthy  of  lioWe,  ev^n  lit*tH&'dk^;  kir^hey,' 
at'diefim6,  conffibiitea  to  c6ntohi,^if  n^t^««feh,^€f?efii 
braiiches  of  our  juridical  cdiistftution ;  ilKd,  ^hkt4i  ftrtffe 
Shportant,  ^to  ^ay  Vlowft  certain  general  prttfi^iJles,  H^flMi 
Have  ^a&  an  'extensive  ihftiieiic6  '6h  'Stir'tew  m  'all  *Mfc 
branches  ever  sipce  \  as  our  civil  liberty  and  private  rights 
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became  tfaerdiy  lifetter  d^fined^  and  vf&re  coHisidered  lat 
settle  on  the  firm  basts  of  parliain^iiltrlf  recognitiont 

To  explain  in  What^niMin^  this  was  done, 
it  will  be  proper  to  state  at  length  the  sub-  "^"*  *'  ' 
steiee  of  Magna  Cfiar^;  which  we  shall  attempt  in  an  . 
ordbc  differing  firom  thkt  in  which  the  text  ^)pear8^  but 
wtrich  Will,  perhaps^  bting  the  contents  bf  it  ititi>  a  dearer 
ligkt  Ihan  lh(e  original  af)peal«  in.  We  Isball  first  speak  df 
siM^  piminskNM  as  are  of  m  m6re  general  or  nisGellaiieons 
natcnre;  tfaeti  of  diofse  ^faieh  itlkte  to  tenures  and  |^ro* 
pei'iy  j  after  which  Will  follow  the  regidations  ordaibed  for 
the-aflbninistnilion  of  jui^tiee. 

The  address  and  general  pteamUe  to  the  bbnttcil-  ar^ 
dcpervinf^  noticte^  as  they  sfafeW  the  Ibomi  in  wUA  thes^ 
solemn  acto- were  teuaify  anilieBltioiited  ■:  tt  ts  addressed  hi 
the  naAie  W  the  idftg.  '^  To  nil  nrcfabiflbops,  bbhops^  ab« 
'^  iiotSy  priora^  «]ri%  barons,  shcrifiiy  provosts,  ^officera^ 
^  -and  to  aH  baiiifi^  and-  sollier  tmr  f akhiid  sdhgects,  who| 
'^  shall  -ifee'llns  pnesent  <diarter>  grebtifagu  i^oow  y^  ikak 
'^  we,  timto  ^the  bctnour  of  Aliinghly  God^  «nd  for  the  eak 
''  vation  of  die  noids  of  onr  pragenkot's  and  Miooessois  ' 
^^  ieinigsof^iogkod,  to  the  adyadcement  of  hoty  ehivch, 
'^  tan9rinm%ndBni»t«cif  oai'#ealsb,*ofour  raereaadfr 
<^Hhin'^  (given 'and  ij^amted  (ft)  lo  M  fai^hbisbopa,  4»i8hQ|M^ 
'*  ^Mots,  {Irioi^s^  earls,  barons,.  a*d  to  •rH  fneemen  «f  Ais. 
^'-^oar  «balni,  tkese  liberties  fefUowin^  to  he  4oef»t  'in  >o4r 
'^«Un|^m  ^.Engtand  for  even" 

-  .>8lieh  is  the  Jnwlnw^rifa  ^rviiich  ifbe^provinonaiof  Miigna 
Chart ki  fare  ililrddiHied<;  oiW  whasfa  voiles  "die  <firat  tM^H 
tbi>  xJontoinifag  agekielial  ^rant  ih  -die  fbttowi^  tenBS^: 
*^  dPivst^  we  bflfve  igitirted  to  God^  aiid  iiy  iim  xwr  )|iiesent 
<'  ^eUlrtelr  ibam  xoiifiriiM,  1^  -as  tad  (Anr»baini  fer  evac, 
'^  that  the  church  of  England  shall  be  free,  and  shall  have 
*^  all  ber  whole  rights  and  liberties  inviolable.  We  have 
''^granted  also  and|^ven  to  all  Ae  freemen  of  our  reabiv 

(b)  Spontanea  H  h^mii  vohintate  nostrd,         (b)  ^Dedimus  et  concemmis. 
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*^  for  as  and  our  heirs  for  ever,  tl^se  liberties  under*writ* 
' ''  ten,  to  have  and  to  hold,  to  diem  and  their  hem,  of  us 
''  and  our  heirs  for  ever."     What  these  liberties  were  we 
shall  now  enquire. 

It  was  cHrdained^  that  the  city  of  London  shall  hare  all 
the  ancient  liberties  and  customs  which  it  had  been  used  to 
enjoy ;  and  that  all  other  cities  and  towns,  and  the  baroos 
of  the  cinque  or  other  ports,  should  possess  all  dieir  liber- 
ties and  free  customs  (a).  As  many  exactions  had  been 
made  during  the  feigns  of  Richard  and  John  for  erecting 
bulwarks,  fortresses,  bridges,  and  banks,  contrary  to  law 
and  right;  it  was  declared,  that  (b)  no  town  or  Ireeman 
should  be  distrained  to  make  bridges  or  banks,  but  only 
those  that  were  formerly  liable  to  such  duty  in  the  reign 
rf  Henry  II.  a  period  which  was  often  referred  to,  as  an  ex* 
ample  for  correction  of  enormities,  and  the  diie  observance 
of  the  laws.  For  the  same  reason,  none  were  to  appro- 
priate to  themselves  a  several  right(c)  in  the  banks  of 
rivers,  so  as  to  exclude  others  from  a  passage  there,  or 
fn>m  fishing,  except  such  as  had  that  ri^t  in  the  reign  of 
Henry  II  (d).  All  weirs  in  the  Tl^mes  and  Medway,  and 
all  over  England,  were  to  be  destroyed,  except  such  as 
were  placed  on  the  coast  (e).  One  standard  of  yirdghts 
and  measures  viras  established  (/)  throughout  the  kingdom. 

A  provision  was  made  respecting  merchant-strangers, 
which  evinces  how  very  early  a  regard'was  had'to  the  inte- 
rests of  trade.  Before  this,  it  should  seem,  that  merchant- 
strangers,  though  in  amity,  used  to  be  kid  under  certain 
prohibitions  (g);  for  it  was  now  provided  (k\  that  all  mer* 
chants,  unless  they  were  befcH'e  publicly  prohibited,  should 
have  safe.and  sure  conduct  in  the  seven  following  instances: 
1st,  to  depart  out  of  England ;  2dly,  to  come  into  Eng- 


(fl)  Mag.  Chtrt.  ch.  9.  (h)  Ch.  15.  (c)  Vid.  Harg.  Tracts,  p.  7. 
de  Sefensione  refmriK,  &c.  (4)  Ch.  16.  (•)Ch.83.  (/)Ch.S5. 
(jg)^lmi.51.  (&}Ch.SO. 
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lanid;  3dly,  to  tarry  here;  4thly^  to  go  through  England, 
as  well  by  land  as  by  water;  ^thly^  to  buy  and  sell; 
6thlyy  without  any  manner  of  evil  tolls ;  7thly,  by  the  old 
and  rightful  customs.  But  this  was  only  while  their  sove- 
reign was  in  amity  with  our  nation  i  for^  in  time  of  war, 
merchant-strangers,  being  enemies^  who  were  here  at  the 
beginning  of  ithe  war,  were  to  be  attached,  without  harm 
of  their  body  or  goods,  till  it  was  made  known  to  the  king 
or  his  chief  justiciar  (a)  how  our  merchants  were  treated  * 
in  the  enemy's  country,  and  they  were  to  be  dealt  with 
accordingly. 

These  are  the  provisions  of  the  Great  Charter  &at  avei 
not  easily  reducible  to  any  of  the  following  heads,  to  whick- 
we  are  now  proceeding.  We  shall  first  speak  of  the  rego-^ 
lations  relating  to  tenures.  If  any  earl,  or  tenures. 
baron,  or  other  person  holding  of  the  king  in 
chief  by  knight  service,  died,  and  at  the  time  of  his  death 
his  heir  was  Of  full  age,  it  was. ordained,  that  he  should' 
have^hiff  inheritance  upon  paymg.  the  old  relief;  that  is, 
the  heirof  an  earl  was  to  pay  forhis  eiarldom  lOOl.  the  heir 
of  a  baron  for  his  l»irony  100  marks>  and  .the  hear  of  « 
knigbt  100  shillnigs  for  every  knight's  fee ;  and  so  in  pro- 
portion (i)j 

Notwithstanding  these  reliefs  of  baronies  and  earldoms 
are  called  the  old  relief,- we  Jiave  before  seen,  that  in- the 
time  of  GlanvUle  such  reliefs  were  not  fixed  by  law,  but 
ddpemiedonthe  pleasure  of  the  prince,  and  therefore  nnist 
have  been  a  ground  of  continual  discontent;  the  knighl^a 
relief  here  prescribed  is  the  same  as  it  was  in  Glannitte's 
time(c). 

rlo  cases  where  the  heir  was  within  age  at  the  death  of 
bis  ancestor,  it  was  Iprovided  (d),  that  the  lord  should  not 
have  the  .ward  of  bim,  nor  of  his  land,  before  he  had  taken 
homage  of  bim^  Hiis  was  in  confirmation  of  the  com* 
men  law  stated  by  Glanville (e),  and  was  nowenactedJbr 

(a)  Capiiatijuttidario  notiro,  (&)  Cb.  2.  (c)  Vid.  ant  1S7. 

(d)  Cb.  3.  («)  Vid.  ant.  1J29. 
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Immst  ^cmritj  of  kein  ^gMdt  tkm  lovds ;'  tuuticiy,  liMt 
before  the  lord  should  haretyenefit  of  the  'wmiaMipj  be 
ifaoiiU  lye  bottud  to  two  lliings :  Ist,  to  vanont  tke  IflM 
loilieto*;  2d]jy  to  •acquit  Uiti  from  serabe^  and  other 
duties  to  be  done  and  paid  to  aU  other  lords  ;bodL  which  Ae 
lord  wae  bomd  to  do,  if  he  had  accepted  hoira^  of  hii' 
tcnaot;  it  iKrat  moreover  deckredy  in  'coafimiatioo  Mto-^ 
frase  of  thtt  common  lat^^  that  Ivbea  imch  a  ward  casus  of 
age,  Alit  iffy  Co  l?«veiMy-one  yeaia,  he  Kho«M  havie  his  iohai- 
filaac^  ^tboiit  relief,  atid  wiihout  fine.  Notwkhitlii^ 
ing  such  heir  within  age  was  made  a  knight,  aad  aa  lottght 
bajudged  fit  IK>  do^K  BGrvice  of  a  knight  hioMwl^  it  was 
plrowled^  tbt  ihoogh  Amb  might  diacharge  UsfsraMi  firom 
waod^  y^  has  laaod  Aoiild  mmaia  in  ifae'caUxM^of  his  hud 
.till  he  came  af  age  (a). 

The  obligatioii  to  reitom  die  inherituiea  to  the  liiBir> 
without ^destrwestfoii  or  waste,  mas  ascertaitied  oiare  ipm^ 
eitaaly^  though  in  the  4^rit  «f  the  old  ooamon  law<% 
It' was  enjoii*0d<(c),  itet  the  keeper  of  the  iand  ^kat  m^ 
tlia:gaardiaii  bf  woh  an  hdir  wiAiu  age)  drooid  mAj  ttate 
vaatonahle  astij^  aaii  reasotiable  aislMDs  and  services, 
wMsout  uftiikiBg  destrudtion  and  >waste  of  hie  mea,  his  «iU 
lains,  OF  his  goods.  Where  a  committee  of  the  ciMtodj 
of  the  Idag's  wao^  whfettier  ha  wa»  tbe  sfaenfl^  aa  waa  ihen 
issii^  Onany  odwr  persony-was  guflty  of  (Waste  or^^stnicH 
t&on,  be  4iras  to  mabe  necompeacas ;  and  the  land  waataibe 
oaoMnittad  to  two  daoreet  aaen  of  that  fee,  wiK>  #»»  to 
account  for  the  isaaes.  LikemBe,  where  the  Idng^gavaiar 
sdM  the  custody^  aad^fvaste  was  dene,  ike  trntode^  iKras  t» 
be  forfeited,  and  to  be  committed  to  two  persons  oTdnt 
hxifiOB  lnefoMettieiilaaDed*  it  wasalsoifi»oted,  that  those 
Mikb  ibad  the  cintodjF  of  Aie  land  of  sach  4in  hmid^ 
dbwdd,  <out  «of  the  issnes  and  jMPofiCs  tbeoeof,  teep  dp  the 
heanas,  ^aidra,  wMrians,  fcaads^  ailhi,iand  otbehr  things  ap- 

<iO  Mag.  Chart,  ch.  3.  (i)  Vid.  ant.  114, 115.  (c)  Ch.  V 

(<0th.5. 
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Ipertaimig  to  the  kod,  and  should  dtliv«r  to  the  heir,  iriiea 
he  eaoM  of  full  age,  all  hk  lemdy  stopedr  with  pfeiig^  and 
other  jiii|deiiieDt8y  at  leaat  in  as  good  eondition  aa  he  !»* 
eeiiwd  it  in.  It  was  pi^ded,  that  all  the  abovei«ieife 
tio&ed  fegi^ations  shoaM  be  oiMerved  in  the  caatodgr  af  . 
erehbidioprics,  iMshcqiM'icBy  abbies,  priones^  chiucbeay  aad 
dignities  vacant  that  belonged  to  the  king ;  with  thia  ^t* 
eeptk»ii,  that  the  custody  of  ^Aemwaa  never  to  be  iotd.  As 
to  abbiea  net  of  the  king^  foundation,  it  waa  deciared(<r)^ 
ibui  the  patrona  of  then,  if  they  had  thelmg's  chartofs  ct 
aivowaon,  or  ba«(  an  ancient  tenum  or  posisession,  were  to 
bate  ttie  citttodjr.of  thetn  during  Aeir  vscmoy. 

In  addition  to  these  provisions  itivaa  moreover  deeiared, 
ts  it  had  been  bdfore  held  aJt  the  couneii  law^  that  Iffim 
dwuld  be  married  without  diaparagc»iieait(6>« 

Sovend  aibaaos  of  purveyance  at  well  as  oftenurea  weae 
Mndved  ov  (corrected.  No  constable  of  a  jcwank  or  bai» 
fiff  (e)  wa»  to  take  com  or  cattle  of  aary  one  who  inu  not 
'  im  iaiMbitaiit  of  the  town  where  the  eaade  was,  but  w«f  to 
{Miy  for  the  satne;  and  even  tf  the orwanr  was  of  tiseaiinie 
te^Wn,  it  was  to  be  paid  Iw  in  forty  days4  No  coaalable 
of  ««a&ft)e  waa  to  dislraina itnigte  to  gtveaneoey fbv  keep^ 
ing  castle-guard,  if  he  would  do  it  iii  person,  or  cau^it  to 
be  perfonned  by  some  otker  who  was  abk^  aad  he  could 
shew  a  reaacrtwUe  excuse  4br  bia:  own  tonaasion ;  if  a  pen* 
•on  liable  to  oaatle^uard  w^im^i^iaa^9Mea[moe,he  wa% 
fiErir  )the  tisne,  to  be  free  from  caBtle*guaid<(iQ.  N^o  dJMaiff 
or  >bfldiff  of  .the  Icing  was  to  take  any  horses  «r  'oaiis 
for  libeldng^  use  but  <at ; tfie  oM  liiaited  psice;  i  e.'  «aya 
Ae  statute^  for  a  carriage  maA  two  horses,  lod.  per  day:; 
Ibr  three  horses,  l^d.  per  day  :  the  demesiie  cart,  bow* 
e^rv  orauch  as  was  to  the  proper  and  'iiecessary>  use  of  ir 
any  ecclesiastical  person,  or  knight,  or  any  IcH-d,  about  his 
demesne  lands,  was  to  remain  exempt^  as  had  been  by  the 

(«)  Mag:  Char.  ch.  33.  (i)'  Ch.  6.  Vid.  ant.  116.  (c)  Ch;'19: 
(<0  Ch.  SO. 
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ancient  law.  AgaoBj  oeidier  the  king  nor  his  bailiffs. or 
officers  were  to  take  the  wood  of  any  person  for  the  king's 
casdeSy  or  other  necessaries  to  be  done^.but  by  the  licence 
of  the  ownar(a).  These  limitations  upon  services  of 
tenure  and  upon  purveyance  were  great  benefits  to  the* 
subject,  and  so  far  protected  him  against  these  arbitrary 
claims. 

Certam  declarations  were  made  as  to  the  m^tare  of 
tenore,  in  some  instances.  The  king's  prerogative  in  cases 
of  ward  was  declared  in  the  foUowmg  manner.  If  any 
held  of  the  king  in  fee*farm(&)9  or  by  soccage,  or  in  bur- 
gage, and  held  lands  of  another  by  knight's  service,  the 
king. was  not,  by  reason  of' such  fee-larm,.soccage,  or 
burgage-tenure,  to  have  the  custody  of  the  heir,  nor  of  the 
land  holden  of  the  fee  of  another ;  nor  was  he  to  have  the 
custody  of  such  fee-farm,  soccage  or  burgage,  except 
knight's  service  was  due  out  of  the  said  fee-farm ;  nor  was 
the  king,  by  occasicm  of  aiiy  petit  serjeanty,  by  a  serviipe 
to  pay  a  knife,  an  arrow,  or  the  like,  to  have  the  custody  % 
of  the  heir,  or  of  any  land  he  held  of  any  other  pei^on  by 
knightHiervice(c);  ail  which  seem  to  be  only  more  ex- 
plicit declarations  of  what  the  common  law  was  thought 
to  be  before  (d). 

It  was  deemed  proper  to  guard  against  such  conclusions 
as  might  be  founded  on  the  above,  or  on  any  4>ther  prero- 
gative, in  case  of  baronies  escheating  to  the  crown ;  it  was 
therefore  declared,  that  if  any  man  held. of  an  escheat, 
as  for  instance,  of  the  honour  (for  so  it  was  in  such  case 
called)  of  JValUngford,  Nottingham,  or  any  other  esdieat, 
being  in  the  king's  hands  and  being  a  barony,  and  died* 
his  heir  should  give  no  other  relief  to  the  king  than  he  did 
to  the  baron,  when  it  was  in  his  hands ;  nor  should  be  do 

(«)  Mag.Char.  ch.  21. 
{b)  That  is,  an  inheritance  with  a  rent  reserved  io/ee,  equal  to,  or  at  ^ 
least  c/ourM  of  that  for  which  the  same  hind  had  been  lett  to/arm* 
(c)  Ch.  «7.  (d)  yid.  ant.  115. 
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apy  odier  ser^e  to  the  king  than  he  should  have  done  to 
the  baron.  The  king  was  to  hold  the  honour  or  barony  as 
the  baron  held  it,  that,  is,  of  iuch  estate,  and'in  such  man- 
ner and  form,  as  the  baron  held  it;  and  he  was  not,  by 
occasion  of  suclt  barony  or  escheat,  to  have  any  escheat  but 
of  lands  holden  of  such  barony ;  nor  any  wardship  of  any 
other  lands  than  what  were  hdiden  by  knight's  service  of 
such'  barony,  Unless  he  who  hdd  of  the  barony  held  also 
of  the  king  by  knight's  service  in  capite(a);  from  which 
it  appears,  that  he  who  held  of  die  king  must  hold  of  the 
person  of  the  king,  and  not  of  any  honour,  barony,  manor, 
or  seigdory  (b). 

These  provisions' about  tenures  were  followed  by  one 
which  was  designed  for  the  preservation  of  tenures  in  their 
pristine  vigour  and  importance.  We  have  seen  (c)  what 
alteration  had  gradually  taken  place  in  the  original  strict- 
ness with  which  alienation  of  land  had  been  restrained ;  so 
that  as  the  law  now  stood  where  the  tenure  was  of  a  com- 
/mon  person,  the  tenant  might  in  many  cases  make  a  feoff- 
ment of  part  thereof,  either  to  hold  of  himself,  or  of  the 
chief  lord.  A  feoffinent  of  the  latter  kind  seemed  no  way 
prejufiicial  to  the  lord,  who  strll  saw  the  land  in  poases<» 
aion  of  a  person  who  was  his  homi^er:  but  when  the 
tenure  was  reserved  to  the  feoffor,  the  homage,  as  far  as 
regarded  that  portion  of  the  land,  passed  from  the  lord  to 
the  feoffor.  These  subinfeudations,'  as  they,  in  a  degree, 
stript  the  mesne  lord  of  his  ability  to  perforin  his  services, 
were  found  very  prejudicial  to  the  objects  of  the  feudal 
institution;  and  therefore  the  following  regulation  was 
made(d),  namely,  that,  for  the  future,  no  freeman  should 
give  or  sell  any  more  of  his  land,  than  so  as  what  remained 
might  be  suffident  to  answer  the  services  be  owed  to  the 
lord  of  the  fee. 

In  what  manner  this  prohibition  itffected' tenanti^  m 
capHe,  has  been  somewhat  doubted.  '  Some  have  held, 

(c)  Maf.  Chart,  cb.  Si.    (b)  %  Inst.  64.      (c)  Vid.  ant.  43.104, 105. 
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t^l  ^  Imr  never  albtwed  te«ttiit4  in  cnpite  to  atm  ^^iiIh 
Q»ltalk?^ace|fQmthftkiiigyaiidpfijiQgiififi^:  )9ai«f«^  timt 
a^  tiHaact,  Iihk}  «»  ikmmd  vitboutUc^c^  wa«  fivEfeited 
tp  liie  king.  Others  9g^  bd<l»  tbaft  the  ]iMid>  in  8ii«b 
^tmt^  wi#  nal  forfeited^  kiit  was  wQefll  m  the  imaii  oS  a 
^tresii^  anfd  a  fioe  waa  Aevaupoii  paid  for  ihe  tfe^paaa;  of 
yfhiqh  latter  opimm  is  lord  Coke.  TbU  qNMti«ii  rfmam^ 
UiMeliiniiined  for  ibe  space  of  one  buiMked  years^  wben^it 
w^a  9e|tle4  l^y  ^aU  I  £d.  III.  e.  i£.  wbich  Apdar^  that 
ll|^  kiog  tbaiild  jioi  birfd  such,  land  as  farfifeit,  kv^fifBt  a 
K^aisonable  fine  sbiiiU  be  paid  iir  thia  cbaiuiEery ^ 

But  in  tbe  case  of  commoii  persons  whp  aliaami  «l?vt^ 
latiop  of  tbiff  probttMiiQo,  i^  law  «aa  diShv^ ;  for  it  is 
tb^  wvmfm  ppiqion,  4iat  ij^e  apt  vru  it^mffft^  in  ^ 
fmrnsr;  whtm  a  tapant  aUeoed  pftfl  el  bi#  laad  cea^raf^ 
to  tbj»  ai;^  Iba  feoffor  ldm«^,  dufing  b»f  )i^  .4^4  mt 
a^oid  H I  b«t  b^  bw,  aft^  bis  deceaif^  oug^t  avo^  il  by 
%p^  pf  tbis  a^ii  but  if  tbe  heir  had  JQined  wi^i  hia  m- 
Q^tpr  ia  Ibtt  fooff^iaPty  er  bad  c^ftriped  it,  omtber  hf^  t^ 
hm  kws»  W^i  fBver  ai^^d  it;  aii4  if  tb^  h^ir  had  eqK^r^ 
m4^  tb^  aa^ctioi^  of  this  net,  tbe  ^li^iiee  of  p^rt  ^lii^ 
pla%d»  that  Ae  sefhriq^  whereby  tbe  hi^d  Wi^  koUm,  c(#bI 
be  suAeientfiy  p^imd^  foi?  ^t  (»f  tb#  residil^ ;  fippn  wbMfl^ 
issue  niight  be  Mei>»  Tter#  »m  opiiy  prc^^^d^  ^^^i^ti^ 
tbia  iiirofwoii  bad  befQ  so  i^ed*  b(9fQf»  rti^  st^^ 
et^om^  18  £d«  Ir  wbp((^  p;«ciealiid  this  prohibi^ip^  ^ 
pave  evei^rpna  fre^Uieftir  to  ali^iMs  hM  k  m^j  9f  m 
iba  wh^kin),  ^fi^^  »»mamfn»m  flf  *^  a^nwffi^  to  ^ 
diiefJMffdt 

at ortnaki.  O Apr  WflfW  by*^/*ich  fhf  end  of  tm^^^a^^f^ 
dafa«ted»  iffflireiail^tiqia^ 
cflpaeqwaiiee  ^4bff9e,  4b^  wUtanr  •^»yi^  flf^a^^  ain^ 
lordswlost  their  fruits  of  tenure.  Lands  giyanti^  i>i^KH^W 
honaaafsofitiimedip  WMPCbwieab^perpe^^r,  wiijl^ut 
dfpoeitf  ty»  anibw;  apd  ibenefor^AW^^r  jffo^oi^  tb,e  c§^ 
sualties  of  wardships,  escheats^  relief,  and  the  like.    On 
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li)U  accouitt  many  landholders  vould  iiuert  a  clause  in  ibk 
deed.of  feoflineoty  quid  Heiinm  sit  donatoritem  datam 
ddre,i)elvMdere^voluerit,exc«pHs  viBis  bkugiosis 
(a)«  It  was  now  endeavoured  to  put  a  stop  to  these  gifts 
hf  a  general  provision;  which  v^as  conceived  in  a  way 
best  calculated  to  meet  the  devices  then  made  use  of  to 
elude  the  force  of  restricUons  like  that  just  mentioned. 
It  was  ordiUBed>4iat  (fr)  it  should  not^  for  the  future^  be 
lawful  for  any. one  to  give  his  land  to  a  religipus  house^ 
and  to-takeback  again  the  same  land  to  hold  of  that  houses 
nor»  on  the  othor  hand,  should  it  be  lawful  for  a  religious 
bouse  tQ  take  lauds  of  any  one,  and  lease  them  out  to  the 
donor.  Moreover,  if  any  one  was  convicted  of  giving  his 
Jand  to  %  r^Uigiotts  house,  the  gift,  was  to  be  vmd,  and  the 
land  was  to  accrue  to  ibe.lvid  of  Uie  fee.  This  provision 
is  abridged,  Mid  the  effect  of  it  declared  by  the  statute  of 
mortmain  in  the  next  re^n  Ic),  ^'  Of  late,''  says  that  acl^  ■ 
*\  it  .Was  j^rovided,  that  religious  men  should  not  enter  into 
**  thefee«ofany,without  licence  and  will  of  the  chief  lordof. 
'*  whom  such  fees  be  holden  immediately ;"  because  if  they 
did,  th^  lord  would  claim  ihem  as  forfeit.  It  is  plain  from 
this  chapter  of  Magnd  Charta,  particulaiiy  from  this  expo- 
sitioii  of  it,  that  gifts  of  land  tt>  religbus  houses  were  there* 
by  prohibited  generally,  that  is,  even  in  cases  v^here  die 
jeligious  house  did  not  give  die  land  back  to  hold  of  the 
house,  but  kept  it  to  themselves  in  their  own  hands  (d). 

Among  oth^r  severities  attending  the  condition  of 
tenures,  that  which  related  to  the  dpwer  and  marriage  of 
widows  was  not  the  least.  It  seems  from  the  followiBg 
passages  that  som^  impediments  were  thrown  in  the  way 
of  their  just  rights,  which  are  not  noticed  in  any  docu- 
mea/t  we  have  hitherto  met  with.  It  was  declared,  that  a 
widow  iel,  immediately  after  the  death  of  her  husbanc^ 

(fl)  Bract  fol.  13.  (h)  Ch.  36.  {c)  7  Bd.  I.  (d)  « Init.  74^ 
75.         (e)Ch.7.. 
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itouid,  mnltumt  my  JUSktiity,  have  iilr  marUugimm  ia% 
Mid  iBberilanee ;  and  shodd  give  notlijiig^fDr  her  dower, 
her  marriage^  0t  her  inheritiiiice,  which  lier  huiribaftd  md  she 
heM  tlie  day  of  her  hiHbaQd'«  death ;  h j  whidiimust  bq 
meant  sdcMne  estate  mjrankrmatriage,  or  t^ttHtiomal  fm: 
She  wa»;  moreover^  to  coadaue^  if  due  pfaaased^io  the  chie€ 
botise  of  her  husband,  ^mless  it  was  a  castle,  for  Ibtty  dajrs 
(cftlkd  hfyr  quarantine)  after  his  death ;  wi(Mtt.iiiMch  Ume 
her  dow^r,  if  net  assigned  f>ef<yre,  was  to  foe  sissogiiecl 
lo   ifers    and   when  she  dejMirti^d   from  die  cas^,  a 
c^petetit  house  was  forthwidi  to  he  provided  for  her, 
where  she  might  have  aa  hoaoaraMe  i^eaideace^U  die  is* 
Agnment ;  and  is  die  mean  titte  t^e  was  to  have  reason^ 
able  estbvel^s  of  conniKm.  For  her  dower^  Wis  to  ha»e 
assigned  to  her  a  Artrd  part  of  all  the  laods  of  her  bssbaad 
which  were  his  duritirg  the  coverture,  ladess  whete  it  hap- 
pens, that  she  w%ts. endowed  of  less  lit  die  church^Ax^r. 
By  tt^  description,  ihe  i^qdow's  dow^  was  eidarged ;  for 
in  ^e  time  of  Glanvitle,  it  wms  to  be  a  third  of  sach  land 

{u)  Lord  Coke  interprets  tMs  passage  Ibds:  '^'  Widows  are  wItboQt 
"  dilSeuUj  (o  baire  their  aiarri«ge  {tb«t  {%  (o  marry  ph^xe  th^y  wiU,' 
**  without  any  licence  or  asseot  of  their  lords)  and  their  inheritance/'  fcc,  ' 
a  e(»Qstru«tkm  whioik  has  imo  MiODg  .veosMM  against  it.  fSor,  Urst,  ularifo* 
g^^  is  generally  used  try  the  writers  of  this  period  for  an  es^kf  rajimk' 
marriage,  and  coupled  as  it  here  is  with  ^m2ifa#,it  seetns  to  require  that 
sdase.    "Ukf,  This  cosatratfiimi  is  dtrevtir  cMittaiy  to  Hit  latter  part  itf- 
.  this  very  ehfapter  of  Magnu  Charia,  where  it  is  expressly  declared  that 
widows  shaU  not  tnarry  without  the  assent  of  their  losd.    Indeed,  loid 
Qoke  fpwti^  it4)oaTeBieAt  to  owsaient  away  the  fieapiing  ^f  this  passage 
also,  which  he  has  done  in^ these  words:  <<  That  is  to  be  understood 
'*  where  su^  ^'c^ntfe  of  marriage  in  case  of  a  cotnttion  person  was  dtm 
'<  by  custiMn,  prescription,  or  special  tenure^  a^d  -this  expositioD  is  ap« 
«  proved  by  constant  and  continual  use  and  experience,  ei  o^timut  itUer- 
"  Jif«  Atfirm ^ofOmebtdiK**  («  inst.  !#,)    The  latter  posl^on  ladant  moit 
fully,  and  beg  leave,  upon  the  authority  of  it,  to  Mppose  the  testimony  oif 
Bracton  and  Britton  to  that  of  our  author.    It  is  laid  down  by  hoth  oT 
tlK>«s  vijiteiv,  aaisHl  be^h9wii4n  its  pripdr  fteca^  that  thkwvs  tb«9ea«RiA 
law  of  the  land  ;  though  I  do  not  mean  to  disBute,  but  that  the  law  inlmt 
O^s  time  mightte  as  he  hns  deiirered  it  in  tms  place.  This  iaoAe  strong' 
insUnce,  amot^  many  others,  that  our  best  writera  have  fallen  into  tb« 
error  of  canvassing  j>oints  of  ancient  law  upon  principles  and  ideas  wholly 
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ody  9$  the  buakind  had  at  tlic  time  of  the  etpodsals  (cr). 
It  wafl  ordaiiiedy  that  no  inidow  shoold  be  dittraiaed  to 
tosny,  if  she  chose  to  live  single ;  provided  she  woidd 
giw  secimty  oot  to  marry  without  the  licence  ^nd  afliseiit 
of  the  kiogy  if  she  Md  of  the  crown;  nor  widiont  the 
tiseiit  of  her  lord,  if  she  hdd  of  a  common  pereoii :  which 
iMt  provision  viras  in  conformity  tvith  the  spirit  of  die 
<H>inmon}aw<£). 

These  poii^  concemiiig  tenures,  and  the  incidents  of 
landed  property,  were  ascertained  by  the  Great  Oiarter. 
The  reiiadndear  of  this  ancient  piece  of  tegisktioH  is  taketo 
1^  in  reforming  tbe  modes  of  redress,  and  regulating  the 
admidistratlon  of  justice.  ' 

NoiUng  more  reqifired  liatigiitioB  tkim  the  rigour  with; 
whicfa  the  king^s  debts  were  in  those  times  exacted  and 
levied.  This  made  it  necessary  to  declare  (c),  that  neitho^ 
lire  Jeiog  ndr  his  bailiffs  should  seise  any  land  or  rent  for  a 
debt,  so  long  as  tlie  goods  and  cbattels  w^  sufficient,  and 
the  debtor  was  ready  te  satisfy  Ae  demand.  Further,  thsl 
pledges  of  such  a  debtor,  says  the  statute,  shall  not  be  di» 
alnftqed,  so  long  Jas  die  principal  is  of  sufficient  ability^ 
tkey  are  only' to  km  msweraUe  in  Us  defiuUt;  and  they 
9^my,  if  tfiey  pleeae,  have  the  lands  and  rents  of  Ae  debtor 
to  reiitdmr^e  themselves  whatever  they  have  paid  for  him. 
Wbese  the  king's  de&tor  dies,  ibe  |dng  is  to  be  pre- 
issred  iii  payment  of  dobts  by  t&e  eitecutor.  If,  says  the 
ehluter;  an^  one  Aat  kotds  of  the  kinga  lay  fee  (d)  shoidd 
diif,  nsid  the  sheriff  6r  bailiff  shews  the  letters  patent  Of  die 
Jdfig^a  summons  for  a  debt  due  to  the  king,  die  Aeriff 
or  batiiff  may  attaeh  and  inventory  all  the  goods  and 
^Kfefeeln  of  the  dev^eased  that  are  found  widiin  die  fee,  to 
the  value  of  ihe  debt,  by  die  vim  (e)  of  iawM  men ;  so 
that  nothing  may  be  removed  till  die  king  is  satisfied;  and 


(«)  Vid.  .at.  100.       (b)  Vid.  ant.  117.        (c)  Cb.  8.       (i)  Ou  la. 
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after  fhat,  die  residue  is  to  remain  to  the  executors,  ta 
perform  die  will  of  the  deceased :  if  nothing  is  due-to  the 
king,  then  aU  the  chattels  are  to  go  to  the  use  of  the  de^ 
fuDCt  (that  ia,  to  his  executors  or  administrators),  saving, 
says  the  statute,  to  his  wife  and  children  th&r  reasonable 
purls ;  the  latter  part  of  which  provision  does  not  s^ew 
to  remove  any  of  the  difficulties  which  were  before  noticed 
in  the  text  of  Glanville  upon  the  subject  of  testaments  (u)^ 

A  very  pliun  rule  of  the  common  law  was  enforced  by 
a  declaration  {b),  diat  no  man  should  be  dbtrained  to  do 
more  service  for  a  knight's  fee,  or  for  any  frediold,  than 
was  properly  due.  This  provision  would  not  have  been 
necessary,  unless  the  remedy  by  distress  had  been  lately 
abused,  to  compel  a  compliance  with  uigust  demands. 

The  most  interesting  part  of  this  famous  charter,  as 
viewed  by  a  modern  reader,  are  the  provisions  for  a  better 
and  more  regular  administration  of  justice. '  The  effects 
of  these  are  seen  even  in  the  present  shape  of  our  judicial 
polity,  to  the  formation  of  which  they  contributed  very  coq« 
sickrably. 

•  The  first  of  these  r^uktions  ordains,  that 

atanon^^'  communta plodta nou nquantuT cuiiam no$^ 
tur  curiam  im-  tram,  scd  temantUT  in  aliquo  certo  loeo  (e)  j 
the  sense  of  which  ordinance  is,  that  suittf 
between  party  and  party  shall  no  longer  be  entertained  in 
the  curia  regis  (whose  style,during  this  reigi^was  properly 
placita  qua  sequnntur  regem,)  which  always  followed  his 
person,  and  might  be^held  in  several  different  places  in  the 
spacip  of  one  year,  to  the  great  inconvenience  of  suitors, 
jurors,  witnesses,  and  others;  but  shall  be  debated  id 
some  certain  stationary  court,  where  persons  concerned 
may  resort  at  all  times  for  prosecuting  and  defending  their 
suits. 

The  operation  of  this  provision  must  have  had  an  immedi- 
ate ipfluence  upon  the  two  great  courts  of  the  king ;  namely, 

•  {«)  Vid.ant,  til,  112.       (h)  Ch.  tft.       <f)  Ch.  11,  Vid.ant  $7. 
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that  hcild  befdre  bimself,  and  that  which,  tfab»gh  a  part  of 
it,  was  called  the  exchequer ;  for  as  both  these  attended 
the  king  wherever  he  resided^  all  sikits  there  between  par- 
ties were  interdicted  by  the  words  of  this  }aw;  and  the 
former  remained  a  tribunal  for  discussion  of  criminal  niat*' 
ter«  only;  the  latter  for  the  cognisance  of  causes  concern* 
ing  the  revenue ;  while  common  pleas,  as  they  were  to  be 
held  in  some  c^ain  place;  ^eenied,  naturally  enough,  to 
devolve  upon  the  jbeneh,  cfrji^stitiirii  de  banco,  which  had 
been  lately  establbbed  at  Westminster,  in  aid  of  the  two 
former  courts,  as  we  have  before  seetu  From  this  period, 
Ae  bench,  or,  a*  the  return  was,  coram  justitidriis  nostri$ 
apud  Westmanofiterium  (to  distinguish  it  from  the  king's 
court,  which  sat  at  the  Tower,  and  removed  with  his  per- 
son), grew  into  more  consideration ;  and  in  after-times,  as 
it  became  die  sole  and  proper  jurisdiction  for  coMnuma 
placita,  was  thence  denominated  tke  common^leas.  In 
what  manner  the  other  two  courts  recovered  a  sort  of  cog- 
nisance in  common  suits  between  parties,  by  means  of  dif- 
ferent fictions,  wiU  be  seen^  hereafter* 

It  was^ndeavouved  to  render  the  proceed*  jagtices  of 
ing  by  asnse  still  more  expeditious,  by  ordain*  ^^^ 
iilg  justices  to  go  ft  circuit' once  every  year  to  lake  asuses,' 
instead  ol waiting  till  the  justices  iunerat^t  came ;  which- 
latter  were  perhaps  not  very  regular,  or,  at  least,  not  wish- 
ed by  the^great  bar<m8  to  be  very  regular  in  their  circuit, 
as  they  exercised  a  jurisdictiou  of  a  magnitude  and  extent  * 
that)Controaled  the  franchises  of  l6rds  who  had  inferior - 
courts.  The  statute  (a)  directs,  that  assbes  of  novel  dhsei^ 
^titand  of  mortauncestor  shall  not  be  taken  but  in  their  ^ 
shires ;  whereas  we  have  seen,  tbat  writs  of  assise  and  mort- 
auncestor werei  returnable  in  Glanville's  tkne  coram  me 
veljukitiis  mei$(b\  in  the  curia  regis,  or  court  before  the 
king ;  but  this  was  now  altered,  and  they  were  fpr  the  fu* 
.  ture.  to  be  taken  in  the  following  manner.    The  king,  or, 
in  his  absence  out  of  the  realm,  the  chief  justiciar,  Was  to  . 

.(ii)Ch.  1?.  (^)VJai»nt.l78. 19P. 
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send  justkas  into  every  comity  OOC0  a- jeat ;  and  tbeaat  to- 
gether wkh  tlie  kn^htsof  dlecotiiity^Were  tO  t4ke  Ae  amseg  • 
diere  (a).  Such  matters  as  the  jnitices  «o«M  not  40tm:* 
mitie  on  the  spot,  were  to  be  Smahcd  m  stme  odier  part 
of  the  circuit ;  and  sudi  as,  on  account  of  tktk  dSfficulQr^ 
they  conU  not  determine  at  aU,  #ere  to  be  a^umeA  be* 
fore  the  justices  of  the  bench,  and  there  deci^.  This  is 
said  to  be  the  first  apf>oiataient  otJmHim  ofmm$e;  in 
consequence  of  which  these  writs  Wer#  eiler  after  nteda 
returnaUe  cormn  jusiitiariii  nostrik  ^'amtat^  €»i7|  m. 
partes  iUa$  wnerint,  Sfc.  Assises  &  uitimd  pnft9mim* 
tumeib),  which  hitho-to  bad  beM  taken  in  the  king'i. 
courts^  that  is,  cotam  me  veljmiitm  nmk,  were»  filr  the 
ftttw^,  to  be.heard  before  the  jui^iioeA  of  the  bea^  only^ 
and  there  finally  determined;  a^rovision  yAkh  may  be 
thought  to  be  founded  in  abundant  cauiton^  whanitbid 
been  before  declared^  th&t  common  pkas,  tf  vhi^  dib' 
was  certainly  txne,  tkoM  not  folkw  the  kk^s  snmrfc 

While  order. #as  taken  for  astertaimng^  and  giovefni^g 
the  king'd  courts,  some  atten^n  was  ^ven  to  the  jendic* . 
tion  of  the  sheriff,  wherfe  matters  of  less  moment  were 
agitated  with  soiae  solemnity.  Hie  coiovty  eiaact  1m 
to.be  held(c)  <mly  from  OEionfh  to  mondi,  that  ia^  not 
more  freqnent  than  once  a  month ;  and  in  counties  Iwfaere 
the  inlenral  of  its  sittii^  had  been  greater^  that  was  still  t» 
continue.  The  sheitf  or  his  bailiff  was  net  to  Md  hiu 
toum  in  the  hundred  mdre  tban  twice  h'^year^  namely^ 
after  Easter  and  Michaelmas,  and  Aat  in  the  nsfiai  and 
accustolned  place ;  and  the  view  of  fraBk«|»ledgle  was  U> 
be  hdd  by  the  sheriff  at  MichadoMffi    TUataat  provision 

(«)  Bf  the  ohnrtier  of  Jofao,  th«  fctaiflrts  Asoetedr  vftlbltevMtMi  W«k« 
to  be  fouTt  chosen  by  the  county^  and  the  assises  wen  %o  M  tsken  On 
the  day,  and  at  the  plkce  lof  the  county  citfun.  Hiis  defe^^tibti  of  rotnr 
by  the  eountt  reoihids  as  «f  the  aaeient  Braetice,  whev  jadgmsta  were 


preaj^omnetamiuaiuproboi  hommei*.  The  later  practice  seemed  to 
olive  been  considered  at  the  i^pres^itative  of  sudi  andent  tr^nal ;  ^ 
In  the  Capituia  BtUhmim  t^ey  stipolatad,  that  ooSe  elto  (eacept thejnrovf . 
»hd  parties)  should  be  summoned  to  the  takii^  of  snch  assiseiif .  This 
is^prOMUy  the  ongih  otthe  prmofoXmukitM^  in  the  cotbMiMfOa  OT  assise. 
(5)  Ch.  IS.  (c)  Ibid.  35. 

•  ^id.  aat.  84^  t  Vid.  Black.  Chart,  vol.  tl.  C^.  Bar.  8» 
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was  in  order  to  keep  up  tlie  old  coqfliifitloii  Boniai^niAf 
contrived  fqr  presenriag  the  pence,  and  ib^  due  ordef  df 
.tbe  decennaries.  It  W9s  enjoined^  Uiaf  all  mem*  Ubof ^ 
'  should  h»  maintained  as  ii|  tbd  reign  of  Henrj  Ih;  mid 
that  the  sheriff  should  take  no  inore  £pr  his  friiotrpMie 
than  was  allowed  in  that  reign*  It  is  eautieii9|il#  19  iblP 
same  chapter,  that  the  sheriff  should  jeek  po  oofaakA  or 
|)iretence  either  for  holding  his  court  ofteoer  thaju  h  ikfit^ 
directed,  or  taking  .anj  unreasonable  fee**  These  ii^uq^ 
tions  about  the  sheriff's  court  were  dictated  probably  fey 
the  jealousy  that  lords  of  franchises  e$tertaiiiM|d  CQt^tmig 
their  owa  courts^  with  which  the  sheriff  t^P  fluudl  i^Utf- 
fered. 

The  practice  of  courts  was  jc^^idenedj  and 
the  usage  o(  the  comflion  law  in  some  aastano^s  ^™*'^^"*°^- 
was  adjusted  and  confiriped.  Jt  ws^  end^umMu^  bjr  4f- 
danng  the  law  nnore  fuUj  on  that  sulgeat^  to  gam^  nil 
abuse  of  the  mkeri^^n^a,  or  amerceq^^n^  which  ym  )m¥P 
had.  svcb  freqiiept  oQi^aftipu  to  in§i^tioa.  A  fr^mmm,  $9jfi 
iiie^Mnta^QtX  shall  ^ot  he  an>erce4  for  9.  smatt  dH^alt 
iHit  after  the  manner  of  the  dei^lt;  uuA  for  «t  grM^trln 
propurtKin  tb«reto^  i#v]ag  tp  bin>#  in  tb«  (aoi^iifgf  df  iSlM. 
ville,  bi^  amtgimie^t^  or  pfmUmatm^  wMF  r^^pjert^JW^ 
iftfychanty  saving  to  him,  iip  like  manofry.  hij^i9i^«h«l#M{ 
i^i^f  taa  yiUai9,^xc<^  b^  wa#  ijk^  Jiif^'n  «^i«M«bilm  ivsib-^ 
ag|^:  fr^in  which  pfovfi^ona  it  itppfum  t^ ||«¥fi  hiirn^* 
intentioii,  chat  tb^sf  awfrcemtenttf  .i|ii^i4«i  fM4  ip^ih^/c^al- 
plf  te  ruin  of  ^  ixHuiv  Por4e#am^rf^f<^ahHl^i|  W»r4^ 
daced^  tliat  n^e  pf  the  sai4  ayn(ir^c^ei|Mh#h#iAilii&  mftom- 
td  but  bjy  th«i;  o»tb#  of  hoip^t  e^jfowftil  va^ik^^  tfm  iqwi- 
nuge,  £arU4Wdb$Mfon#|.^iv?¥«r9l(^^ 
ed  fettt  hy  ^f  peer#  j^whicb  wj»0  itcMifi  «Mi«r  by  tbtiharMa 
of  the  e^^i^wemry^^  i»  thf  #OHrt<pt<M  Jl^f).  m  k%ti  which 
tbeji^Er^sr^giu  iTfi^^c^^aftliw^ 

ing  to  their  default  (c);  nor  was  a  clerk  to  be  amerced  in 

ppepoftuNi  to  hia  spiritual  benefice^  bnt  ifter  hia  in^lMe^ 

{«}  CIU  14.  ifi)  Bract  fel^  1 1«.  b.  (r)  JkUetii 
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ineDty  and,  in  like  mumer,  only  «ceordiiig  to  lib  defaiiit(a)« 
All  these  (Nro^ions  (6)  were  only  to  tflbrm  end  give  a 
'sanction  to  ancient  nsages^  some  of  which  hate  been  be> 
fore  mentioned:  upon  this  chapter,  however,  was  after- 
wards framed  ibe  writ  de  modtrati  niisericwr£a^  for  giving 
reaiiedy  to  a  party  who  was  excessive^  amerced. 

The  form  of  trial'  was  intendied  to  be  adjusted  by  thfe 
folfewing  r^ulation>  though  the  precise  meaning  of  it  has 
occasioiittd  some  doubt :  Nvllui  balHvuM  de  c€eteroponat 
aliquem  ad  legem  numifestam,  nee  adjuramentum  rimplici 
hqueli  sud^sine  testHnisJidelibuB  ad  hoc  inductis  (c).  Whe^ 
Aer  thia  means,  that  the  defendant  should  not  discharge 
himself  by  his  own  oath  alone,  without  the  oaths  of  other 
persons  swearing  to  their  belief  of  his  asseition ;  or,  that 
no  defendant  should  be  put  to  wage  his  law,  unless  t&e 
plaintiilr  supported  his  Ipquela,  or  declaration,  by  credibfe 
witnesses;  or,  asihey  were  afterwards  called,  ^ectof ores'; 
has  been  a  question  with  some  writers.    Several  passages 
in  Bnicton  seem  to  favour  the  latter  opinion ;  and  Fleta 
explicitly  declares  diis  to  l^e  die  meaning  of  the  provi- 
Aon  (i2) ;  if  so,  most  probably  the  practice  of  bringing  into 
.oottrt  die  tedatares  of  the  pl^ntiff,  wat  estaSlidied  by  this 
clause  (e).    The  defendant  making  his  law  by  die  oadis  of 
crdters-  sweating  with  him,  was  m  old  usa^e(/0;  io  crimimfl 
cases  al  leaift,  and  as  such  is  mentioned  by  Olanville ;  but 
it^-isnot  spoken  of  at  all<by  that  writer  as  a  mode  of  proof 
foi^  a  deSmdant  in  tmi  suits ;  though  we  shall  have  oc^ 
oasion  to  mention  it  frequendy  in  that  Iq^ht  upOn  the  au- 
diOi%  of  ftnctoui    From  die  manner  in  which  the  httet 
author  speaks  of  a  defence  per  kgem,  it  seems  to  hav« 
b#en  long  in  use;  and  from  this  pass^;e  m  Mt^na  Charht^ 
we  must  conclude  diat  it  had  bera  adopted  from  criminal 
to  civil  actions  shortly'itfter  the  tune  of  Glanville.    The 
Meetutorts^  ia  this  sense,  constitute  another  novelty/ of 

(a)  DtUcH.  (I)  irfd.  aat.  ISf.         (e)  Ch.  &.         fji)  fikt.  131? 

(«)  Vid.  ant.  85.  in  the  note.  (J}  Vid.  uiiU  19&  19S. 
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Mrhich  tbere  is  no  mention  in  Glanville.    When  k:had  be'      « 
come  the  practice  to  admit  seciatores^  for  so  they  also  were 
called,  to  make  the  defence,  it  appeared  reasonable  enough 
to  require,  as  Magna  Charta  h^re  does,  that  certain  per-" 
sons  should,  in  like  manner,  be  brought  to  make  out  the 
plaintiff's  case.     It  may  be  conjectured  from  the  name, 
that  both  these  sets  of  persons  were  originally  chosen  from 
the  sectatoreSf  or  suitors  of  court,  who  Were  there  present; 
ready  to  transact  snch  business  of  the  court  as  might  arise. 
Of  aU  the  proTiflions  made  by  this  charter  j^ruaus  Uber 
for  the  security  of  the  person  and  property  of  ***'^»  **• 
the  subject,'  none  has  so  much  engaged  the  attention  and 
claimed  the  reverence  of  posterity  as  chap.  t9,  which  con- .  x' 

tains  a  very  plain  and  explicit  declaration  as  to  the  pro- 
tection every  man  might  expect  from  the  laws  of  his  coun- 
try.    Julius  liber  h^mo  capiatur,  vel  imprtsoneiur,  aut 
disseisieticr  de  libero  tenemento  suo,  vel  libertatibus,  vel 
Hberis  conmUudinibm  suis,  aut  ntlageiur,  aut  €:fulet,aut 
aliquo  modo  destruatur.     Nee  kuper  earn  ibimus  (says  the 
statute  in  the  name  of  the  king),  nee  super  eum  mittemus^ 
ntst  per  legale  judicium  parium  suorum,  vel  per  legem 
'terra ;  **  nor  will  we  take  possession  of  his  effects,  but  by  «« 
^  the  judgment  of  his  peers"  (which,  as  in  another  chapter;  *^l^^  . 
had  in  view  the  comites  et  barones(a),  and  not  the  trial  by  fji^,^^^^^^,^ 
jury^as  has  been  commonly  but  erroneously  supposed),  ^i^^m^/Z^ 
•*  or  by  some  other  legal  process  or  proceeding  ivdapted  ^^^^^^  i^ 
*\  by  law  to  the  nature  of  the  case."    The  statute  goes  on^'^*  ^-*'<^>^ 
and  says,  nulli  vendemus,  nulli  negabimuSy  aut  differemus 
rectum  velj'ustitiam ;  whereby  the  king  in  his  own  person 
dechires,  that  he  will  neither  sell,'  deny^  or  delay  to  any 
man  a  due  administration  of  the  law(&). 

(«)  Vid.  aut  847. 
{h)  Lord  Coke  conceives  ihimiu  to  signify  the  process  of  the  court  co- 
ram rege,  and  miiiemut  that  of  any  court  which  derives  its  authority  from 
a  writ  sent  to  it.    But  these  words  have  a  technical  sense  in  the  civil  law, . 
which  fully  and  more  simply  explains  their  meaning  here.    Ire  in  bona  .    " 

tiUagius  dtcutUur,  pti in  rerumpouemonem  a  magistraiu  mittuntur.  Ca!r. 
I^3C  Jar;  Ire.'  As  the  former  expressions  in  this  chapter  apply  to  the 
ptrmn  and  the  jfreeMi,  it  seemed  natural  to  add  such  as  would  protect 

# 
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j^rmap$  in       I^vaon%  the  regulations  for  the  adtniBistra- 

€^iu,        ^^  ^f  jiigiicie^  must  be  mentiobed  that  re- 

ipectiiig  the  Vint  of  pracipe  in  capita ;  breve  quod  diciiuTf 

says  the  charter,  Pradpe  in  cmite  de  catero  noajiat  ali- 

cut  de  aliquo  Ubero  tenemento,  unde  liber  homoperdat  cur 

riam  mam.    We  have  seen,  that,  iu  Glaoville's  tifBe(^ 

the  regular  way  was,  that  for  land  held  of  a  private  lord 

suits  should  be  cooiinenced  in  the  lord's  court,  and  that 

only  writs  concerning  land  held  in  capite  should  be  re* 

turnable  in  the  king's  court.    This  course  seems  to  have 

been  sometimes  not  adhered  to,  and  a  writ  of  PrcKipe  for 

lands  held  of  a  private  lord  used  to  be  brought  sometimes 

in  the  curia  regis,  as  if  the  land  was  held  in  capile.    It 

was  to  prevent  this  prejudice  to  the  lord's  court,  that  the 

above  provision  was  made;  and  since  that,  all  writs  pf 

right  of  land  held  of  any  other  than  the  idn^,  have  been 

invariably  brought  in  the  lord's  court,  though  they  might 

afterwards  be  removed  by  pone.    That  this  provision  was 

aimed  only  at  writs  of  right,  and  not  at  other  pracipes^  is 

expressly  declared  by  Bracton  (b). 

These  were  the  r^ulations  ordained  for  the  settlenient 
and  improvement  of  oiir  law  relative  to  property,  and  the 
administration  of  civil  justice.  Some  few  provisions  were 
made  regarding  our  criminal  law,  though  not  of  the  same 
magnitude  with  the  former. 

tteHfrirrimt     As  the  distribution  of  justice,  particularly 
D«i  judicature,  that  which  coucemf  the  lives  and.  persons  . 
of  individuals,  should  be  in  the  hands  of  pisrsons  not  onljr 
of  discretion  and  judgment,  but  also  well  versed  in  the 
.  law^  it  was  thought  proper  to  ordain  (c),  that  po  sheriff, 

the  ^oods  and  ckattelt.  The  trid  ky  jury  iwt  tinwwt  wpekm  «f  UfUitw4t^ 
sajudiaum,  much  lenju^keiwnfmrium.  We  hear  of  vendklyMfJurmntiUum 
legttUum  honmmmjwrata  vicinett,  and  the  like,  all  expressive  of  leiDe  nsont 
irutht  or  of  the  persons  who  svore  it  oom^ns  from  the  9ki»t^,  Whareas 
the  porcf  r^m  gMtjud^mgra,  and  not  upon  oath ;  so  did  the  teOatort^  in 
the  county  and  other  courts,  who  were  the^ref  to  all  UUri  hmHtrm  de  com*' 
tatuj  and  these  latter  came  from  the  body  of  the  county,  and  not  rrom 
fhe  vicinage  *. 

(a)  Vid.  ant.  f78.  {t)  Bract,  fot  Sta.  {t)  qi,  17. 

•  Va  sat.  (Ml,  «5. 
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constable,  coroner;  or  other  tetliflT  of  the  king;  should 
hold  pleas  of  the  crown:  it  it  held,  that(£Z)  by  this  pro- 
vision,  the  atithority  of  the  'sherifF  to  hear  and  deter^ 
nifaie  theft  and  other  felonies  was  entirely  taken  away. 
But  thii  alteration  could  not  have  been  made  by 
force  -of  thi^  statute  alone ;  it  must  be  remembered, 
that,  in  the  time  of  GlaAville,  theft  was  not  among 
thep/aci^a  corona,  but  was  tried  by  the  theriff(6)«  Itr 
the  time  of  Brdcton,  we  find  it  was  reckoned  among  die 
placita  corona;  and  this  change  of  its  nature  was  ne- 
cessaiy,  before  the  present  clause  of  Magna  Chapta, could 
hate  the  effect  of  removing  it  from  the  jurisdiction  of  the 
sheriff,  as  a  plea  of  the  crown.  Whether  diis  new  dcno* 
mittation  tocJc  place  before  or  after  the  passing  of  Magna 
Charta,  or  in  what  period  between  the  times  of  Glanville 
and  Bracton,  it  is  not  easy  or  necessary  to  determine. 
This  provision  has  been  construed  to  apply  only  to  hearing 
and  determining ;  and  therefore  it  was  held,  that  the  she- ' 
riff's  power  to  take  indictments  of  felonies  and  misde- 
meanors, as  well  as  the  coroner's  to  take  appeals,  still 
remained  unimpeached ;  and  in  truth  both  were  exercised 
for  many  years  after,  till  a  particular  statute  (c)  was  made 
to  abolish  the  last  remains  of  the  criminal  jurisdiction  .be- 
longii^  to  these  ancient  common-law  judges. 

It  was  declared,  that  a  woman  should  not  bring  any  ap- 
peal of  death,  except  of  the  death  of  her  husband,  in  the  fol- 
lowing words  {d) :  ^  No  one  shall  be  t^ken  or  imprisoned 
*'  on  account  of  the  appeal  of  a  woman  brought  for  the 
*'  death  of  a  man,  except  for  the  death  of  her  husband;* 
which  is  one,  among  many  other  articles  of  this  statute, 
that  is  only  a  coMrmation  of  the  common  law  (e). 

(«)  t  Irwt.  52.    (ft)  Vld.  nut.  1«S.    (c)  1  Ed.  IV.  c.  «.    (d)  Ch.  34. 

{^}  I^c»4  Coke,  in  bi6  CoBimeataiy  on  flm  chapter,  hoBlakt  it  ddwo, 
Uict  a  wumaD  before  this  statute  might  have  an  appeal  of  the  de^th  of 
any  of  her  ancestors ;  bat  this  opinion  seems  to  have  no  foundation,  and 
what  b«a  been  UaA  before  the  reader  in  another  place,  shews  the  1«av 
to  have  been  quite  ^ei^ibe.    VkK  ant.  1 99,  StO.    3  Inst.  68. 
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r\M  irrit  de      The  yftit  de  odio  et  atii  was  rendered  more 
-    odhetaHA.  attainable  dian  it  had  hitherto  been.     It  was 
ordained  that  this  writ,  in  future,,  should  issue  gratis^  and 
should  never  be  denied  (a).     This  is  the  first  mention  of 
this  writ  by  name,  though  it  has  been  alluded  to  in  a 
former  part  of  this  History  (&).    This  writ  was  one  of  die 
great  securities  of  personal  liberty  in  those  days.     It  was- 
a  rule,  that  a  person  committed  to  custody  on  a  charge 
of  homicide,  should  not  be  baijed  by  any  other  authority 
than  that  of  the  king's  writ ;  but  to  rdieye  a  person  from  the 
misfortune  of  lying  in  prison  till  the  conung  of  the  justices 
in  eyre,  this  writ  used  to  be  directed  to  the  sheriff,  com- 
manding him  to  make  inquisition,  by  the  oaths  oCiawful : 
men,  whether  the  party  in  prison  was  charged  through 
malice,  utritm  rettatus  sit  odio  et  atii;  and  if  it  was  found' 
that  he  was  accused  odio  et  ati4,  and  that  he  was  not 
guilty,  or  that  he  did  the  fact  se  defendendo,  or  per  infor- 
tunium, yet  (he  sheriff,  by  this  writ,  had  no  authority  to 
bail  him ;  but  the  party  was  then  to  sue  a  writ  of  tradas 
inrballium,  directed  to  the  sheriff;  whereby  he  was  com- . 
manded,  that,  if  the  {prisoner  found  twelve  good  and  lawful 
men  of  the  county  who  would  be  mainpernors' for  liim, 
then  he  should  deliver  him  in  bail  to  those  twelve.    The . 
writ,  or  inquisition  de  odio  et  atii  had  a  clause  in  i(^  nisi 
indictatus  vel  appellatus  fuerit  coram  justitiariis  ultimo 
iiinerantibus ;  so  that  the  inquisition  was  not  in  such  case 
to  be  taken  {e)s     We  see  how  important  it  was,  that  this 
writ  should  be  attainable  with  as  little  exp6nce  and  trouble 
as  possible,  to  avoid  the  oppression  of  malicious  prose-  . 
cutors.  • 

As  to  the  forfeiture  and  escheat  of  lands  .for  felony,  it 
wa^' declared,  that  the  king  would  not  hold  them  for  more 
than  8  year  and  a  day,  and  then  they  should  go  to  the  lords 
of  the  fee((/);  which  was  nothing  more  than  the  language 
of  the  law  before (€)« 

(«)  Ch,  ^.         {h)  Vid.  aot.  198.         (c)  Bract.  IdS,  b.  113,  (.  b. 
(d)  Ch.  to.  {e)  Vi4.  ant,  120. 
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:  It  was  declared,  that  escuage  ahoul4  be  taken  (a)  as  it 
W»  wont  in  the  reign  of  Henry  II.  This  is  the  last  pro- 
vbion  of  this  famous  chatter ;  and  is  followed  by  some 
general  declarations  and  renunciations  dictated  by  the  so- 
lemnity of  the  occasion.  The  libertieB  and  free  customs 
boloiigrng  to  all  persons^  spiritual  or  temporal,  are  saved ; 
dnd  the  king  declares,  that  '^  all  the  customs  and  liberties 
*^  aforesaid,  which  we  have'  granted  to  be  holden  within 
**  t&is  our  realm,  as  mmch  as  appertaineth  to  us  and  our 
**  heirs,  we  shall  observe ;  and  all  men  of  this  our  realm, 
<<  as  weU  spiritual  as  temporal,  as  much  as  in  them  is,  shall 
**  observe  the  same  against  all  persons  in  like  virise.'*  .  For* 
this  grant  of  their  liberties,  the  b^pns^  bishops,  knights, 
freeholders,  and  other  subjects,  granted  a  subsidy;  and 
then,  says  die  king,  *^  we  have  granted  to  them,  for  us  and 
'^  our  heirs,  that  neither  we  nor  our  heirs  shall  attempt 
*{  to  do  any  thing  whereby  the  liberties  contained  in  thb' 
'r  xharter  may  be  infringed  and  broken.  And  if  any  thing 
'f  should  be  done  by  any  one  contrary  thereto,  it  shall  be 
^{  held  of  no  force  or  effect /' 

,  To  these  solemn  and  repeated  declarations  respecting 
tlije  isanctity.  of  this, charter  of  liberties,  is  added  kii$  testibus, 
containing  a  Kst  of  the  greatest  names  hi  the  kingdom : 
for  as  in  these  times  no  grant  of  franchises,  privileges, 
kinds,  .ocinheritances  passed  from  the  king  but  by  the  mi* 
Irice  0^  his  cotmctl,  expressed  under  hits  testibuij  diis  was 
thereby  rendered  an  act  of  the  king,  attended  with  ^very 
formality  that  'could  possibly  render  it  binding.  In  tbia 
ccHdsidemtiQn  of  it,  it  is  properly  eA^r^cr,  or  a  charter  f 
^oiigb  in  that  form  it  received  likewise  the  audiority  of 
parliament.  To  the  end  of  ^  the  charter,  as  it  stands  m 
tlpe  statute-book,  is  subjoined  the  confirmation  of  it  before 
saentioned  to 'have  been  made  in  the  SiSth  year  of  £d^ 
vWard  I.      . 

(«)  Clr.37.  ^ 
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CbafftadePo-  The  Chatta  de  ForeUi  b  likeiHse  taken 
i^'^'  from  tfao  roll  of  25  Edward  X.  add  b«9  a  con* 
fimatioii  of  AfA  date  prefixed  to  it,  similar  to  that  {»re- 
fixed  to  Magna  Charta.  Tina  charter^  though  of  infifliite 
importance  at  the  time  it  waa  made,  contains  in  it  noAing 
interesting  to  a  moduli  Uwyer^  any  f ortber  than  as  it  gives 
some  speetmen  of  the  nature  of  the  institution  cff  Forest 
Law,  and  the  hurdi^is  thereby  brought  on  the  subject.  In 
tliis  light,  the  Charter  of  the  Forest  is  a  curious  remidn  of 
ancient  legislation.    It  contains  sixteen  chapters. 

The.  first  chapter  of  diis  charter  directed  that  all  forests 
which  had  been  afforested  by  Henry  II.  shoidd  be  Tiewcd 
by  good  and  lawfol  m^i ;  and  if  it  was  proved  that  he  had 
flniy  woods,  «Lcept  the  demesne,  turned  into  forest,  to  die 
pMfudice  of  the  owno^s  wood,  it  was  to  be  forthwith  d]$- 
afforested ;  but  the  royid  woods  that  ha^  been  made  forest 
by  that  king,  were  still  to  i^main,  with  a  sai^i^  of  the 
o<»nmon  of  herbage,  and  other  tilings  wUdi  any  oqe  was 
before  accustomed  to  have  (a).  This  was  '^the  proviaiom 
in  relation  to  the  forests  made  by  Henry  II.  As  to  those 
made  Toy  the  kiiq^s  Richard  and  John,  diey,  unkas  thef 
were  in  the  king's  own  demesnes,  were  to  be  fertbwidi 
diai^brested(i).  The  charter  dii^cted,  that  a&  wtdk^ 
bishops,  bishops,  abbots,  priors,  earls^  barons,  knig^rta, 
a»d  free  tenants,  havmg  woods  in  for«its,  should  havia 
them  as  they  enjoyed  &em  at  the  first  ^^ronatkm  of 
Henry  II.  and  should  be  quit  of  dl  pn]|»est«res,  wastee, 
aad  assarts,  made  thearein  before  ike  second  year  of 
Henry  IIL(e}  Thus  far  were  tindts  fixed  to  the  exfmit 
of  forests ;  and  after  tliese  provisions  a  clause  is  adMW^ 
by  which  all  offences  therein  were  pardoned. 

In  point  of  regulation  it  was  ordained,  thut  regaifdcls»  er 
rangers,  shbuld  go  through  the  forest  to  make  fkiir  f^gud, 
or  range,  as  was  the  usage  before  the  fir^t  coronation  of 

(igCb.l.  WQl,9.  (c)Ch.^. 
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If««iiyiL(a)  ThelIlquMtioB^QrnewiFordie/aWi7gorc3^^ 
pediiation  of  dogs,  was  to  be  h td  v^ken  the  range  was  nrade, 
that  isy  from  three  years  to  ihree  years ;  and  then  it  was  to 
hn^  ^hne  by  the  vi^w  and  tealinioo j  of  lawftil  men,  and  not 
otherwise.  A  penon  whose  dog  was  foiind  not  la&edf  was 
.  to  paj  three  ttb^ings.     No  ox  was  to  be  tidien  for  Ittmif^f 
as  had  been  b^re  €itstoiiiai7 ;  bat  the  old  law  in  tbts  point 
of  cjKpeditation  was  to  be  observed,  namely,  that  tbroft. 
eiaws  of  tbf  Ibre-foot  should  be  cat  off  by  t6e  skin :  aad^ 
after  all/fbk  expeditation  was  to  be  performed  only  in  snehr 
places  where  it  had  been  custxxnary  before  die  first  eoro<- 
nmion  of  Hemy  II.  (i)     It  w^as  ordainiBd  that  no  fosester, 
or  bede],  should  nmlce  scotai,  or  gather  gerbe,  o^ts,  or  9mf 
.coni(c)  whate^ry  nor  any  lambs,  or  (ngs ;  nor  make  sny 
gailbernig  iit  aH^  fc«t  upon  Ike  view  a^  oath  of  twislfe 
riHigers,  when  they  wiere  niaking  thdir  range.     S^ick  a 
nsmber  of  fovesters  was  to  be  asMgne4,  as  riiouU.  4)6 
dwNsg^t  seceesary  for  keeping  the  forested).    It  was  fMm; 
mitted  to  every  freetnam  to  agist  his  own  wood,  and  to 
take  his  pannage  ^Mhfin  Ae  king^s  fon^t;  and  for  diait 
pui'pose  he  mig^t  >fireely*drii«  iak  swilie  through^ the  kfaig'^s 
diBmesne  wooids;  and  if  they  skooM  iie  ona  night  hi  tho> 
f(Slpe#t,  k  shotrld  be  no  pretence  for  ^saeting,  bn  tbat  mo** 
c\9«»t,  any  thing  from  the  ommsx  (eX    JBesidea^the  nbos«: 
use  ^  their  4rwn  woods,  fseeaoen  wei«  permitted  to  nadDo* 
in  their  woods,  iasid,  or  water  within  tlie  forest,  asiUl^ 
spnngs,  -pools^  noHtrlpsts,  dikes,  or  arable  grounds,  «i  as* 
tilsy  ^M  npt  iaelose  such  arable  gvoutHl,  nor  caaae  a  siii»' 
sanee  |o  any  <tf  their  i»sigfab<nu*s(/*>;  diey  might  alsi^- 
falM^e  ^^yries  of  hawks,  sparf ow  bawks,  faloons,   e^ba^^ 
aiKl  herons;  ^^  l^wmse  the  honey  fosoid  in  tbeir  owk* 
w^iods  (^.  Thus  was  a  degree  of  ndaxntion  ^ses  to  Ikiv 
jifgrnom  ordinances  of  William  the  Conqueror,  who  bad 
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appropriated  the  lands  of  others  to  the  purpose  of  makii^ 
Aem  forest ;  the  owners  thereof  were  now  admitted  into  a 
sort  of  partial  enjoyment  of  their  own  property. 

It  was  permitted  diat  any  mrchbishop,  bishop^  earl,  or 
baron,  coming  to  the  king,  at  his  conunand,  and  passii^ 
through  the  forest,  might  take  and  kill  one  or  two  of  the 
king's  deer,  by  view  of  the^  forester  if  he  was  present ;  if 
not,  then  he  might  do  it  upon  the  Uowing  of  a  horn,  that 
it  might  not  look  like  a  theft.  Hie  same  mi^^t  be  done 
when  they  returned  (a).  No  forester,  except  siich^as  was  a 
forester  in  fee,  paying  a  ferm  for  his  bailiwick>  was  to  take 
any  chimini^e,  as  it  was  called,  or  toll  for  passing  throu^ 
the  forest;  but  a  forester  in  fee,  as  aforesiud,  might' take 
one  penny  every  half-year  for  a  cart,  and  a  halfpenny  for 
a  horse  bearing  a  Ji>urthen ;  and  that  only  of  such  as  came 
.  through  by.  licence  to  buy  bushes,  timber,  bark,  and  coal, 
V  to  sell  again.  Those  who  carried  brush,  bark,  and  coal 
upon  their  backs  were  to  pay.no  chiminage,  dioii^h  it  was 
for  sale,  except  they  took  it  within  the  king's  demesnes(6). 
The  juaieatare  VsiTt  of  this  charter  consisted  of  matters  re* 
of  the  forest  luting  ^  the  judicature- of  the  forest  It  was 
ordained^  that  persons  dwelling  out  of  the  forest  should  not 
be  obliged  to  appear  before  the  justices  of  the  forest,  upon 
the  common  or  general  summons ;  but  only  when  thej 
wete  imp)efided  there,  or  were  pledges  for  others  who  were 
attached  for  the  fore8t(c).  Swainmoies  (which  were  the 
courts  next  below  those.of  the  justices  of  the  forest)  were 
to  be  held  only  three  times  in  the  year;  that  is,  the  &cat 
at  fifteen  days  before  Michaelmas,  when  the  agistor! 
came  together  to  take  agistment  in  the  demesne  woods; 
the  second  was  to  be  about  the  feast  of  St.  Martm, 
when  the  actors  were  to  receive  pannage:  and  to  these 
two  swainmotes  were  to.  come  the  foresters,  verderors,  wad 
agistors,  and  no  others.     The  third  swainmote  was  to  be 

is)  Ch.  U.  (*)  Ch.  H.  (e)  Ch.  S. 
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lield  fifteea  days  before  ^t  John  Baptist  \  and  diis  was  jifa 
fatnatume.bistiarum ;,  to  this  were. to  come  the  verderors 
and  forestet^y  and  no  other ;  and  the  attendance  of.  such  . 
personsmight  be  compelled  by  distress.  It  was  moreover 
directed,  that  every  foi^  days  throughout  the  year^.the 
foresters  and  vefderors  should  meet  to  see  the  attachments 
of  the  fiM'est  tarn  de.  viridi  quim  de  venatiene,  as  well  for 
vert  as  vension,  by  the  presentment  of  the  same  fo- 
resters. .  ^  - 

Swiunmotes  were  lo  be  kept. in  those  counties  only 
where  they  had  used  to  be  held  (a).  Further,  no  constable, 
castellan,  or  other,  was  to  hold  plea  of  the  forest,  whe- 
ther of  vert,  or  venison  (which  was  a  prohibition  simi^ 
lar  to,  and  founded  on  a  like  policy  with  one' in  Magna 
Charta  about  theft) ;  but  every  forester  in  fee  was  to  at* 
tacfa  pleas  of  the  forest,  as  well  for  vert  as  vension,  and 
present  them  to  the  verderors  of  provinces ;  and  after  they 
had  been  iiiroUed  and  sealed  with  the  seai.of  the  verde- 
rors, they  were  to  be  presented  to  the  chie^forestiesr,  or,-4ifr- 
he  was  afterwards  called,  the  chief  justice  of  the  forest, 
when  he  came  into  those  parts  to  hold  the  pleas  of  the  fo* 
.  rest,  and  were  to  be  determined  before  hmi  (&).  • 
The  punishments  for  breach  of  the  forest  kw.  ^""^^^'^^^It^ 
were  greatly  mitigated.  .  It  wab  ordained,  that  no.naan 
should  thenceforth  lose  either  life. or  limb  (e)forikuniiBg 
deer ;  but  if  a  man  was  convicted  of  taking  .venison,  he  was 
to  make  a  grievous  fine ;  and  if  he  had  nothing  to  pay,  he 
was  to  Be  imprisoned  a  year  and  a  day,  and  then  dischai^ed 
upon  pledges ;  which  if  he  could  not  find,  he  was  to  abjure- 
the  realm  (d).  Such  were  the  tender  mercies  of  the  forest 
laws!  Besides  such- qualifications  of  this  .rigorous  sys- 
tem^ it  was  ordained,  that  those  who,  between  the  time 
of  Henry  II.  and. this  king's  coronation,  had. been  out- 
lawed for  the  forest  only,  should  be  in  the  king's  peace, 

(o)Ch.8r     .      (b)  Ch^ie.  (c)  Provenatkmt.  (d)  Ch.  10. 
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.  without  any  lipaderance  or  daag^^  so  m  they  fomoA  good 
pled^  dial  they  would  uot  again  trwpaM  widim  die 
forest  <a)« 

These  were  the  fegdaliotis  wMim  by  the  Quoter  of 
the  Jorait;  wluch  coooludes  with  a  saving  dause  in  h^ 
vour  of  die  liberties  and  free  customs  claimed  by  any  one, 
as  weU  widiin  the  forest  as  without,  in  warrens  and  ofter 
places,  wtndi  they  enjoyed  before  dmt  time.  To  Ae 
whole  is  subjoined  a  like  confirmation  as  that  to  Mtigtm^ 
Charta,  in  the  asth  year  of  Edward  L  • 

Many  copies  of  the.  Goeat  Charter  and  Charter  of 
t^  Forest  were  put  under  the  great  seal,-  and  sent  to  the 
ardilushops,  bishops,  and  other  dignified  eccksiasfica,  to 
be  safety  kept;  one  of  which  remaiaed  in  Lambeth  palace 
till  a  veiy  late  period  {b).  It  is  mid,  howevisr,  that  Heik» 
ry,-  when  he  came  of  i^,^  cancelled,  in  n  solemn  miiunei^ 
both  dmse  charters  at. a  great  ommcil  beld^at.Qsfordi; 
and  that  he  did  dus  by  the  advice  of  Hubert  de^Burghf. 
diief  jiiifickeyy  who,  of  all  the  (emporatLordsy  wa^  tW 
fiiBt^i^nemtobothllie.cluurterSb  Notwithstanding  tl^  we. 
iiod  in  the  Sfttl^  year  of  tfais^nugn,  A.  D.  1%^  a  ^hmm* 
assembly  wan  held  in  dm  groat  hall  al  Wiestsiinsfcn-,  in. 
the  presence  of  .dm  king;  "Hbexk.  the  archbishop  of  Csn^ 
tesbniy  and:tfae  odier  .bishops,  appaselled  b  thw  pon^ 
fiads^'widi  tapera  bundng^  denounced  a  senifocCjof  .$v 
Chartcn  eon-  conuiiuiucsiion  against  the  breake^ii  of  the. 
^/^^^  liberties  of  the  chnrc)i  and'of  A^  re^lm,  and 

.  particuhu-ly  those  contained  in  the  Gimf  Charter  and 
Charter  of  the  Forest;  and  mot  only  against,  those  who 
broke  diem,  but  also  against  th6ae.who  made  si^tutes.  co»- 
tnury  thereto,  or  who  shoaUU6cerf>ethem  when  madM>rprer 
same  to.pass  any  judgment  against  tbem^i  all  which  parsiOAS 
were  to  be  considered  es  ipso  facta  eacommunioated:  and 
if  any  %ttorandy  ofEended  thereui^  and,  being  jidmonisbed^ 

(a)  Ch.  15. 
IV)  It  if  ueotioned  by  biibop  Burnet  to  have  been  amons  the  papers 
of  archbiihop  Laud. 
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did  not  re^m  ivithin  fifteen  days,  and  make  satisfaction 
to  the  ordinary^  be  was  to  be  involved  in  that  sentence  (a). 
We  ^atl  see^  in  the  succeeding  retgns,  bow  often  these  two 
chafters  were  solemnly  recognized  and  confirmed  l|oth  by 
the  Iting  and  parliament. 

-The  first  public  act  which  presents  itself  in  statuttanMSber' 
the  .statute-book  after  the  two  charters,  is  "*** 
die  statutuM  Hibemia  de  cohmredibui,  14  Henry  III. 
which,  from  a  consideration  of  the  matter  and  manner  of 
it,  has  been  prohonnced  not  to  be  a  statute  (6).    Iv  the 
form  of  il^  it  appears  to  be  an  mstruction  given  by  die  king  ' 
to  h»  justices  in  Ireland,  directing  them  how  to  proceed 
ik  a  certain  point,  where  they  entertained  a  doubt.     It' 
seems,  the  justices  itinerant  iq  that  country  had  a  doubt, 
when  land  descended' to  sisters,  whether  the  yoin^er  sisters 
ought  (o  hold  of  the  ddes^  and  do  homage  to  her  for  their- 
several  portions,  or  of  tiie  chief  lord,  and  do  homi^  to 
lum;  and  certain  knights  had  been  sent  over  to^know  what 
the  practice  was  in  England  in  such  a  case.  Hie  following 
]»  stated  as  the  usage  of  England  at  that  time,  agreeing 
with  winit4s  laid  down  both  by  GlanviUe  and  Bracton  (c). 
If  any  one  holding  in  capitt  died,  leaving  <^ughters  co-*' 
heiresses,  the  king  had  always  received  homs^e  of  all  the 
daughitrs,  and  every  oneof  them  hdd  in  edpite  of  die  king ; 
and  ace^Nrdhigly,  if  they -were  widiin^i^^,  the  kbg  had 
ward  and  marriage  of  every  one.    And  again,  if  the  de* 
ceased  was  tenant  to  any  other  lord,  and  the  sisters  were 
willdo  age,  the  lord  was  to  have  die  ward  and  marriage  of 
every  one ;  burwith  this  difierence,  that  the  eldeit  only  was 
to  do  homage  for  herself  and  her  sisters ;  and'  when  the 
younger  sisters  came  of  age,  diey  w^i^to  dbtheir  service 
to- the  loi^ef  die  fee  by  the  hands  of  dieir  eldest  sister :  the 
dkfcst,  however,  was  not  on  that  account  to  exact  of  the 
ypunger  homage,  ward,  or  any  other  mark  of  subjection ; 

(«)  Tid.  PickeHDS*i-ttftUi«e».         (b)  Okl.  Abfi^s.  Tit.  Homage*  Vi4. 
vol.  IL  99,  (c)  Vid.  ant.  89.  ,  .        ^ 


seor:  HENRY  IIL  cHAP.v, 

for  they  wefe  all  equal  in  colisideratioii  of  law,  add  deemed 
JUS  onelieironly^  the  inheritance :  and.aboiild  the  eldest  have^ 
homage  of  her  sisterl^and  demand  wardship,  the  inheritance 
would  be  ina  manner  divided;  so  that  the  eldest  sister  woidd 
be  simul  et  semel  seignioress,  and  tenant  of  the  inheritance, 
that  is,  heiress  of  her  own  part,  and  seignioress  to  her  sis- 
ters i  which  could  not  well  consist  together ;  the  law  allow- : 
ingnoother  distinction  to  Reddest  sister  but  the  chief  n>an* 
sion.  Besides;  if  the  eldest  sisteri»hould  receive  homage  of 
the  younger,  she  would  be  seignioress  to  them  all,  and  should 
have  the  ward  of  them  and  their  heirs ;  which  was  always 
guarded  against  by  the  policy  of  thie  law,  that  never  entrust-. 
'  ed  the  person  or  estate  of  a  minor  to  the  custody  of  a  near, 
relation ;  which  is  the  very  reason  given  by  Bracton^a)  why 
the  younger  sisten  should  not  be  in  ward  to  the  ddest  {b% 
'The  other  statutes  made  in  this  reign  are  the  pr&visidnesp^ 
or  statutum  de  Merton^  fSO  Hen.  III.  and  the^tatute  de  an^ 
noMssextili,  21  Hen.  HI.  after  which  there  aipptiars  none, 
till  the  5l8t  year  of  this  king* 

StAtuteofMer-    The  Statute  of  Merton  contains  eleveia  chap* 
^°'  ters,  which  are  arranged  with  as  little  order  aa\ 

'those  of  Magna  Chartal  The  several  alterations  or  con- 
firmations of  the  law  thereby  made  were  as  follow*  We. 
have  just  seen  what  provision  had  been  made  on  the  subject 
of  ward  and  marriage  hy  Magna  ChaHd :  To  secure  lords 
in  thb  valuable  casualty,  it  was  now  further  ordained,  that 
when  heirs  were  forcibly  led  away,  or  detained  by  their, 
jparents  or  others,  in  order  to  marry  them,  every  layman 
who  should  so  tharry  an  heir,  shoulcLre8t<Hre  to  the  lord  who 
was  a  loser  thereby  the  value  of  the  tnarriage ;  that  his  body 
should  be  taken  and  imprisoned  till  he  had  made  such 
amends;  and  itirther,  till  he  had  satisfied  the  kkig  for  the 
trespass.    This  provision  related  to  heirs'  within  Ae^age 

(r)  Bract  88. 
{b)  Tb«  iotroduction  of  the  English  law  into  Ireland,  and  the  progress 
it  made  there,  may  ?ery  properly  become  an  object  of  eondderation  in 
another  place.  .  "  . 
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o^fourteen :  as  to  those  of  fourteen,  of  above,  and  under 

fall  age,if  such  an  heir  married  of  his  own  acfcord  without  his 

lord's  licence,  to  defraud  him  of  his  marriage,  and  his  lord 

offered  him  reasonable  and  convenient  marriage  without 

.disparagement ;  it  was  ordained,  that  the  lord  should  hold 

the  land  beyond  the  term  of  his  t^e  of  twenty-one  years,  till 

he  had  received  the  double  value  of  the  marriage,  accord* 

ing  to  the  estimation  of  lawful  men,  or  according  to  the 

value  of  any  marriage  that  might  have  been  bond  fidf 

offer^,  and  'proved  of  a  certain  value  in  th^  king's  court 

Thus  far  the  interest  of  lords  was  secured.'   The  foU 

lowing  provision  was  to  protectinfants  against  an  abuse  of 

this  authority  in  tfa'eir  lords. ;  If  any  lord  married  his  virard 

--  to  a  villain  or  burgess  where  she  would  be  disparaged,  the% 

>ra^d  being  within  the  age  of  fourteen,  an4  so  not  d^Ie  to 

•  'consent,  then,  upon  the  complaint  of  the  frietids,  the  lord 

was  to  lose  the  wardship  till  th^*  heir  came  of  age ;  and  the 
profit  thereof  wa!^  to  be  converted  to  the  use  of  the  heir, 
under  the  direction  of  her  friends.  But  if  the  heir  was 
fourteen  years  old  alid  above,  so  as  to  be  by  law  of  capacity 

*  to  consent  to  the  marriage,  then  no  penalty  was  to  ensue  (a). 
Again,  if  an  heir,  of  whatever  age,  would' not  consent  to 
"marry  at  the  requestof  his  lord,he  was  not  to  be  compeifed; 
but  when  he  came  of  age^  and  before  he  received  his  land, 
be  .was  to  pay  his  lord^as  much>s  any  would  have  given 
for  the  marriage ;  and  that,  whether  he  would  marry  or  not : 
for  as  the  'marriage  of  an  heir  within  age  was  a  lawful 
'profit  to.  tbe  lord,  be  was  not  to  be  wholly  deprived  of  it^ 
i»ut  was  to  be  recompensed  in  one  way  or  other  (A). 

Some  further  provision  was  made  respecting  dower.  It 
was  provided  by  Magna  Charta,  that  widows  should  give 
nothing  for  their  dowe^ :  in  order  still  further  to  secure  to 
ihem  a  ready  assignment  of  dower,  it  was  now  ordained, 
Aat  persons  convicted  of  deforcing  widows  of  their  dower, 

;(a)Cb.6.  (i)Ch.  7. 
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should  pay  in  damages  the  Talue  of  the  dower,  from  the 
4eadi  of  the  husband  up  taihe  time  of  giving  judgmAt 
for  recovery  thereof;  and  they  were  moreover  to  be  in  mi- 
$ericardi/Lto  the  king  (a).    Because  it  had  been  doubted, 
whether,  as  a  widow  received  her  dower  in  the  condition 
it  was  when  her  husband  died^rshe  should.not  leave  it  in  like  ' 
naanner  to  die  reversioner  in  the  condition  it  was  at  her 
death;  to  reimove  this  doubt,  it  was  ordained,  in  favour  of 
widows,  that  they  mig^t  bequeath  the  crop  upo|^  their  lands 
.  held  in  dower,  as  well  as  that  upcm  their  other  lands  (6).  . 
Usury,  which  we  have  before  seen  (c)  was  treated  with 
Uttle  lenityby  our  old  law,  was  now  put  undf r  a  particular 
restraint      It  was  provided,  that  usury  should  not  run 
against  any  person  within  age,  from  Utte  death  of  lus  ancestor, 
whose  heir  he  was,  until  he  arrived  at  his  fuH  age :  a.  provi- 
sion which  was  dictated,  no  doubt,  by  the  con»(]^ration  that 
the  profits  of  the  infant's  lands  went  to  his  guardian  during 
the  wardship,  and  that  he  was  thereby  disabled  from  pay- 
ing the  annual  interest.    TUs  new  reguUtion  was  to  be 
without  any  prejudice  to  the  principal  and  the  interest 
which  had  accrued  in  the  lifetime  of  the  ancestpr  (<2). 
Of  oommmif         "^  provision  made  about  commons  of  pas. 

ture  was  of  great  importance  to  lords  of  ma-  * 
Bors.  When  a  lord,  having  great  extent  of  waste  ground 
within  his  manor,  iufeoffed  any  one  of  parcels  of  arable 
land,  it  was  usual  for  the  feoffee  to  have  common  in  such 
wastes,  as  incident  to  Imb  feoffment :  and  this  was  upon  very 
gopd  rea^nac  for.  as  the  feoffee  could  not  plough  and  ma- 
nure his  ground  without  beasts,  and  they  could  not  be  sua- 
tained  without  pasture;  the  tenant  used  to  hm^  this  allow- 
ance of  common  for  his  beasts  of  the  plough  a«  appendant 
to  l^is  tenancy;  and  from  thence  arose  common  append- 
ant. Right  of  common,  therefore,  was  foui)de4  upop  the 
jgi^etsl  intecest  of  agriculture,  and  the  particular  one  of 
the  lord,  whose  land  was  thereby  cultivated  and  improved. 

(c)  Cb.  I.  H)  Cb;  2.  1(c)  Ant  pa.  96.  (d)  Ch.  5. 


CHAF.  V.  HBNflY  tit  2«» 

Wt%»re  i^B  <a)y  Aot  a  remedy  by  assise  had  h&em  detiled 
io  aMttfattf  tenaiktski  possesmn  of  this  rq^:  bat  it  sieMs, 
tiib  remedjuliadf  beea  fiAtheA  t<»o  fer^  and  bcgati  td  «ficro«ek 
«{Mift  ibedifeMMi^  and  (mgioal  right  of  die  lord  r  who,  hiving 
tllfar^d  fars  t^&ants  to  range  at  large  0var  his  wait^ 
Air%Meb4ie  had  not  yet  found  any  nse^  eould  he^^  ajp^ 
yr^lpriate  «Lhy  (faff  thereof  Mrkhotit  the  impata^on  of  ^^ 
^^Fm^M^m-  on  hb  tentntsi  and  being  Mable  to  an  as^  of 
^issia&siil  of  common  of  ^asture^  To  present  suth  nsurp- 
^atioiis  <apoiii  the  Iprd^  and  adjust  ^e  reasonable  cMms 
VMh  of  lord  and  temtit/ the  following  regnlatioti  witt 
MMle  t  that  wh0n  sudi  feoflfees  brought  an  assise  ^f  novel 
dissmhi  for  die  tDoitonnon  of  pastor!^,  and  it  wto-thereht  re-^ 
)6oghi^ed  befbrelhe  julrtices>  Aat  diey  hadal  mueb  pastura 
as  was  sufficient  for  their  freeholds  (6),  and  that  they  had 
free  iiigrf  ss  and  egress  from  &eir  freehold  to  dieir  pasture ; . 
Aen  the  person  against  whom  the  assise  was'  brought 
ahouM  go  quit  for  all  die  lands,  wastes,  woods,  or  pasture, 
Which  he  had  converted  to  his  own  use.  But  should  it  be 
IkHeged  that  they  had  not  sufficient  pasture^  nor  sufficient' 
ingress  or  egress,  die  truth  thereof  was  to  be  enquired  of 
by  the  assise;  and  if  it  was  found  as  alleged,  then  Ihey 
"Were  to  recover  their  deisin  by  view  of  the  jurors,  andtbe 
disseisor  was  to  be  amerced,  as  in  other  cases  (e).  ^ 

The  administration  of  justice  was  aided  by  a  law  con- 
cerning repeated  disseisins,  or,  as  they  were  aftiin^rds 
called,  rk-^isseuins.  It  was  ordained,  that  whea  any  pel^ 
son  recovered  seisin  of  his  freehold,  before  tke  justices  in 
^yre,.  by  assise  of  novel  disseiim,  or  by  cimfession  of  the 
disseisors,  and  sdmn  had  been  dehvered  by  die  sheriff;  if  the 
same  disseisors  again  disseised  the  same  tenant  of  the  same 
fittflkold,  and  were  convicted  thereof^they^hould  forthwitli 
be  eommitted  to  prison,  tUl  diey  were  discharged  by  die 
kin^  upon  payment  of  a  fine.  The  way  of  briojpng  such 
cdhteniiiers^Qf  the  law  to  punishment  is  thup^d^rected  by 
AaiMttte:  Whin  eoiDplaint  was  aaade  at  die  kia|fs  court, 

(a)  Ant  p.  149.  (h)  Ad  tenementa  sua.  (c)  Chap.  4. 
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the  pflirties  injure  were  to  have  the  king's  writ  directed  fo 
the  sheriff,  in  which  a  relation  was  to  be  made  de  dimmmi 
facta  super  diueisinam,  of  a  disseisiD  upon  a  dissdsin;  and 
the  sheriff  was  to  be  thereby  commaiided,  thathe,  taking 
with  him  the  k^pers  of  the  pleas  of  the  crowD  (a),  and 
other  lawiiil  knights,  diould  go  to  the  place  in  question, 
',;uid  there,  in  their  presence,  by  the  first  jurors  and  other 
neighbours  and  lawful  mien,  make  diligent  inquiaitioftof 
the  matter :  and  if  the  party  was  convicted,  he  was  to  be 
.dealt  widi  as  before  mentioned ;  if  not,  the  plaintiff  was  to 
be  amerced.  The  sh^ff'was  not.to  entertain  such  a  plaiot 
.  without  the  king's  special  command,  namely,  by  writ. 
What  is  here  said  of  tends  recovered  in  assise  of  novel  dis* 
seisin,  extended  to  thos^  recovered  by  assise  of  mortauh- 
cestor,  or  in  any  proceedii^/ier  j't«ra^am  (b). 

An  alteration  was  made  in  the  limitation  of  ^tiine  for 
bringing  certain  writs.  In  a  writ  of  right,  as  the  law  bad  * 
been  for  some  years,  a  descent  might  be  conveyed  i  tempore 
Henrici  regis  senioris;  but  it  was  now  ordained,  that  there 
should  be  no  mention  of  so  distant  a  time,  but  only  i^tem^ 
pore,  Henrici  regis  art  nostri.  Writs  of  mortauncestor^ 
denajtivisy  and  de  ingressUf  (a  writ  which  had  lately  sprupg 
up,:aDd  of  which  more  will  be  said  hereafter)  were  no^  to 
exceed  ultimum  reditumdomini  regis  Johannis  patris  nos- 
tri in  Angliam,  king  John's  last  retunr  from  Ireland  into 
England ;  nor  writs  of  novel  disseisin,|irimam  transfretatuh 
nem  domini  regis  Henrici,  qui  nunc  est,  in  Fascomam  (c).  . 

(«)  Vid.  aai.  where  these  are  supposed  to  be  the  eofoMriol  the  cai»at|(. 
(A)  Ch.  3.  (c)  Ch.8.  ^.  '[ 

Henry  I.  began  bis^reign  A.  D.  1100.  Henry  II.  A.  D.  Il54.  Kiog 
John  went  to  IreT&iid  in  the  12th  year  of  his  reign,  and  returned  the  same 
Sresr ;.  bstweeiiitbat  and  the  90th  Hen ry  II  I.  were  abput  SS  y«ais«  fietfr^ 
HI.  went  into  GaScony  (or  the  first  time  in  the  5th  year  of  bis  ,^^gii;  so 
that  there  were  about  fifteen  years  between  that  and  the  statute  of  Mer- 
ton.  p  'Inst.  94,  95.]  Wi-its  of  mortauncestor  before  this  act  were  0os< 
pHmicm  t&nnaiUMem  Htnriei  II.  whidi'.  wii  SOth  October,  1 1 S4J  Tmat 
pi  noffX  dtHbisio  wit^posttUtmam  irni^ftmiwmmjBi^in  N^rmmnwM, 
irhich  was  i^  1184,  the  30th  year  of  hi?  reign.    Vid.  ant.  189. 
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Bfitpte  another  chapter  of  this  statute  is  mentioned,, it 
najr  be  convenient  to  recollect,  that  there  were  two  kinds 
of  suits ;  suit  real,  as  it  was  afterwards  called,  and  suit 
service. »  Suit  real  was,  in  respect  of  residence,  due  to  a 
leet,  or  tonm ;  suit  service  was,  by  reason  of  tenure  of 
land,  due  to  the  county,  hnndred,  wapentake,  or  manor 
whek^unto  a  court  baron  was  incident.  Every  one  who 
held  b^itservice  was  required  to  appear  in  person,  because 
die  suitors,  were  judges  in-those  courts ;  and  if  he  did  not, 
he  would  be. amerced ;  which  was  a  heavy  grievance ;  for 
it  might  happen  diat  he  had  lands*' within  divers  of  tfiose 
«eigniofies,  and  the  courts  might  all  be  kept  in  one  day ; 
therefore,,as  he  could  attend  personally  only  at  one  place, 
k  was  provided  by  this  act,  that  every  freeman  who  owed' 
suit  to  the  county^  trithing  (a),  hundred,  wapentake' (ft), 
or  to  the  court  of  his  lord,  might  freely  make  his  attorney 
to  do  suit  foi'lttm  (c).  This  permission  did  not  enable  him 
to  do  the  same  at  the  leet,  or  toum,  because  he  could  not 
be.  within  two  leets^  or  two  toums  (d), 

It  is  recorded  inthe  statuteof  Merton,  that  of  special 
the  question  about  the  legitimacy  of  children  *>wt»i!dy.'  , 
bote  Uefore  wedlock  was  still  agitated  between  the  clergy 
and  common  lawyers ;  the  former  maintaining  their  legiti^ 
macy,  according  to  the  constitution  of  pOpe  Alexander ;  the 
latter  ailegmg  this  to  be  contrary  to  the  common  law ;  as 
'hath  been  mentioned  Jbefore  (e).  The  bishops  now  urged  in 
cooficil,  that  when  the  king's  writ^of  bastardy  was  directed 
to  them,  to  enquire  whether  a  pei:son  boryi'  before  wedlock 
.waii  ooititled  to  t&e  ioberitance,  they  neither  could  nor 
iwoald^ve  any  answeir.  thereto,  becauseith^  questiob  was 
put  in  a  special  way,  and  not  in  the.  form  required  by  the 
church,  which  was'general,  whether  bastt^d  pr'no^;  and 
therefore,  to  make  an  end  of  the  ^controversy,  and  the  diiB* 


(m)  A  district  containing  tbiee  hundreds.  {h)  Another  name  for 

a  hundred.         (c)  Ch.  10\     *  (d)  ^  Icat.  90.         (e)  Vid.  ant.  85. 
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cuky  at  once,  diey  prayed  ihe  nobles  ia  conMnt^  thift  ail 
such  as  were  born  before  mattimoiqr  dlioiM^'connateiiligr  * 
with  the  law  of  the  obnrch,  be  deemed  iegilMMiteV«»llie 
intitled  to  succeed  lo  tbe  iDberitaaoe,  tN^iaUy  witk  dmse 
bom  withiii  w€dlock(a).  But tbesMute says^mMKseofiiites 
€t  baron^s  u»i  vocerespanihsimt,  f aiM  nobmt  i$get0^^ 

point  (^  diffisrence  between  the  «anon  kw  addi^  lv# 
of  the  land  did  not  vest  beoneu  Inthesanwfyenr^&noleAill 
ai^eenent  was  made  between,  the  IciBgy  bislHs)ya>  awi 
bttrens  in  oomioil  iisseinhM,  and  by  «hb  Ibeffactiee  was 
setdedf  as  l^dl  be  shawn  wben  iva  come  to  spanb^aMm 
paVticnlaily  on  Ae  subject  of  baitedy.  The  nofaies,  uriib 
.  resisted  the  inclination  of  ilbe  ecdenastics  wilh  enebfrajn- 
ness^badaoscrupk  to  plx)|KMe  aninnovaiboB  wfaidibadnn 
^b|ect  but  to*  accommodate  these  poteat  lamlhaUeni^  «t. 
ibe  expence  of  the  liberty  of  the  subject ;  but  in  (bis  dmy 
were  opposied  by  Ae  Icings  who  rofnsed  his  consent  >  th^ 
proposal  was,  that  they  mii^t  inpriaon  in  a  piison»f  their 
own  all  persons  diat  Mrere  found  trespassing  in  their  parks 
and  iPivaiies  {e}^ 

In  tbe  neat  yetiy  Aero  fiediows  in  die  etatuto^KxA  a 
public  instrument  which  is  ifltitled,  the  statnle  de  Jmm 
SisHxiUif  2i  Hen«^IIL(  but  which  is,  in  tinsdi,  nptUng 
more  than  a  sort  of  a  wril^  or  direetiony  to  tibe  justices  <rf 
the  bench,  instructing  diem  bow  the  extrabs^foaiy  day 
in  die  leap-year  was  to  be  reckoned^  in  cases  whete  pcfaaim 
had  a  day  to  appear  at  die  distanoe  of.a  year,  as  on  tfa« 
essoin  de  vudo  k£iiy  and  the  like,  it  was  themby  dirednd, 
that  tho  additMial  day  should,  togcdier  with  diat  which 

(«)  Tbii  pieee  of  canonical  jurisprndenco  if  sctunllT  adopted  ia  the 
law  of  Scotland.  They  consider  the  subseqnent  marriage  at  having  been 
enterfed  into  whOA^  the  child  was  begotlen ;  and  therefore  it  is  confined  to 
the  case  of  snch  women,  whom  the  finther,  at  that  period,  wigU  have 
married.    Ersk.  Prin.  b.  1 .  tit.  7.  sect.  S9« 

(i)Ch.$..  (e)Ch.  II. 
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went  before,  be  reckoned  oniy  as  one,  md  so  of  course 
^nthin  tbe  precedbg  year* 

After  this,'  there  are  no.  statutes  (except  the  confinna- 
tion  of  the  charters  38  Hen.  III.  which  has  been  jpen- 
doned  already)  till  the  fifty-first  year  of  this  king.  Dur- 
i^g  fH^  interval  of  thirty  years,  great  progress  was  made 
towards  bringmg  the  law  to  that  state  of  consistency  and 
leatoifig  to  which  it  anived  in  this  reign ;  there  is  also  the 
steongest  proof  (a)  that  the  treatise  of  Bracton  was  written 
within  this  spacei  of  tipie ;  and  that  the  account  of  the 
law  given  by  that  author,  does  not  include  the  alterations 
inad^  therein  by  the  statutes  passed  in.  the  51st  and  52d  * 
years  of  this  kipg.  It  seems  therefore  the  most  na* 
Jural  order,  to  postpone  the  consideration  of  those  statutes 

,  till  we  have  taken  a  view  of  the  previous  state  of  the  law ; 
iroiii  whence  we  may  proceed  to  the  alterati^ps  made 
<thereinby  those  statutes. 

This  view  of  die  law,  as  it  stood  towards  the  end  of 
4ihe  present  reign,  will  include  in  it  not  only  a  fuller  account 
of  what  has  been  before  delivered  from  the  authority  of 
GlanviUe,  but  likewise  the  numerous  additions,  variations, 
wd  improvements  that  had  been  made  since  his  time. 
Tlus  wUl  be  extracted,  as  we  promised,  from  that  great 
omamait  of  our  ancient  jurisprudenoe,  the  treatise  of 
Bracton,  from  which  such  parts  will  be  selected  as  a^e 
Ihoi^g^best  suited  to  the  design  of  tfais^Histoiy  of  our  ju* 
4ki9i  ,p<>lity.  M  the  plan  we  here  propose  will  lead  us 
]to  jreconuder  all  or  most  of  the  topics  which  were  exa- 
maamd  an  the  re%n  of  Henry  IL  it  wiH  be  very  difficidt  to 
avipid  the  appfsarance  of  repetition.  13iis  will  be  guarded 
against  as  much  as  ppssible;  and,  we  trusit  that  the  reader 

'  will  |l>e  satisfied  that  no  aubject  is  brought  before  him  a  se- 
copd  time^  but  where  the  nature  of  the  enquiry  and  the^ 
IMr9gfes$  of  the  History  made  k  absolutely  necesaaiy. 

(•)  Vide  pott. 
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Ranks  of  per- '    Wc  shall  begin  oar  short  view  of  the  law  in 
■®"»-  this  reign  with  some  obervations  on  the  rights 

of  )>er5on8.     The  ranks  of  freeman  are  stated  by  Bracton 
to  be  these;  dukes,  earls,  barons,  magnates,  or  vavasors, 
knights,  and  those  who  were  plain  freemen.    Vavasors,  he 
says,  were  persons^a^^r  dignitatis,  and  were  soipilled' 
tanquam  v as  sortitum  ad  valetvoinkm  (a).    The  con^ 
^dition  of  servi,  or  villani,  as  they  were  commonly  caUedj^ 
is  more  particularly  described  by  this  author  than  by  Glan^ 
viHe,  and  the  nature  of  that  state  may  be  tolerably  well  coU 
lected  from  his  account  of  it  (6).    The  servus,  though  he 
was  generally  considered  as  in  potestate  domini,  and  not 
sui juris;  yet,  as  to  life  and  limb,  he  was  intitled  to  the 
protection  of  the  law.    The  lord  might  take  from  his  vik 
Iain  every  thing  he  had,  even  his  principal  piece  of  pro* 
perty,  which  was  usually  his  waynagium,  or  implemenll 
of  husbandry  ;  the  rule  being,  that  quicquid per  ^etvunKiC" 
quiritur,  id  dominio  acquiritur  (c).    These  servi  did  not 
escape  from  dieir  condition  by  going  off  the  land  of  die 
lord,  if  they  continued  in  the  habit  of  returnitig;  taii  some^ 
times^they  used  to  be  permitted  to  absent  themselves  for  a. 
length  of  time  from  the  iord^s  lands,  and  employ  themselves 
in  trade,  upon  paying  to  the  lord  a  fine  called  chevagium, 
6t  chiefage,  as  an  acknowledgment  of  their  subjedtion  and 
viHenage.    But  if  they  left  the  lord's  land  without  return- 
ing tegularly,  or  teased  to  pay  their  chevagium,  diey  were 
then  considered  as  fugitives;  and  when  they  were  once 
become  fugitive,  they  were  to  be  pursued  and  demanded 
by  the  lord,  both  within  liberties  and  without;  for  which 
purpose  the  aid  of  the  king's  officers  might  be  had  (d): 
and  after  such  claim  bad  b^en  m^de,  the  servus;  though  he 
^vas  not  taken  till  after  a  year  had  elapsed,  might  be  de- 
tained ;  but  if  no  such  claim  had  been  made,  then,  at  th^ 
end  of  a  year,  the  servus  Voilld  be  privileged,  and  coo- 
ts) Bract.  5.  b.  (h)  Vid.  Schmidt  Oesebichte,  &e.  vol.  I.  596. 
(e)  Bract.  6.  X^O^^^'^*^* 
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ridered  as  free.  So  strictly  was  claim  required  to  be  madci 
that  if  the  lord,  after  the  lapse  of  diree  or  four  days  only, 
without  making  any  claim;  had  taken  him  any  where  extra 
viUenagium  (n),  beyond  the  limits  of  his  villenage,  he  would . 
'  have  been  liable  to  an  action  for  the  impiisonmenrt.  - 

It  fl0ms^  that  villains  in  the  kingfs  demesnes  were  of  dif- 
ferent Icinds.    There  were  those  who  had  been  such  before 
.die. Conquest,  and  who,  in  consequence  of^the  politylheo 
established,  were  permittedto  hold  their  land  in  villienage(i), 
by  villain  and  uncertain  services,  and  who  were  to  do 
every  thing  which  their  lords  commanded  them.    Bujt  in/ 
tlie  disorder  of  that  revolution,  many  freemen  were  dis- 
possessed of  their  laods  by  the  lords  to  whom  they  were 
allotted,  and  were  afterwards  permitted  to  hold  them 
in  villenage,  with  the  burthen   of  doing   some  villain 
offices,  which  however  were  certain  and  specified.  .  These^ 
persons  were,  according  to  Bracton,  sometimes  called  g&i^e. 
adscriptitii,  because,  so  long  as  they  did  the  appointed  ser- 
•  vices,  they  had  the  /privilege  not  to  be  removed  from  the 
land ;  and  were  indeed  freemen :  for  though  they  did  vil- 
lain, services,  yet  it  was  not  in  their  own  personal  right, 
but  on  account  of  their  tenement,  which  was  held  in  vil- 
teoage,  though,  says  Bracton,  a  sort  of  privU^ed  ville- 
nage (e).  **  There  wa^''  says  the  same  authority,  '^  another, 
^'holding  in  the  icing's  demesne  manors,  which  was  by, 
'  *^  the  same  yilhun  customs  and  services  as  the  former, 
^  and  yet  was  not  villenage;  nor  were  the  tenants  servi;  - 
**  nor  did  they  derive  their  title  from-  the  Conquest,  as 
**  the  former  did,  but  by  covenant  with  their  lords;  so. 
^'  that  some  of  them  had  charters,  and  some  not;  and 
''  thesey  if  ejected,  might  recover  seisin  by  assise,  which 
'^  jione  of  thi  former  could.     Besides  these,  there  were. 
**  also. tenures  by  soccage,  and  knight's  service,  in  the 

(«)  Extf  vUlenagiumt  that  is,  **  out  of  his  state  of  vi^Ieuage,'*  or  be*. 
yood  the  lord's  TiUain- territory. 

(I>2  Vide  ante,  p.  89.  (<?)  Bract.  7. 
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<f  kiag^sdenemes.'^  These  latter^  says  Bracton,  wetfi  evncvo 

ftoffammto  (a)  and  post  Gdnquestum;  1^  wtiidi  he  seems 

to  itttiawte  hiis  opinion  as  to  the  origin  of  the  two  prin* 

cipal  tenures,  those  in  soccage,  and  by  knigh^Hsenrice  {b), 

A  YiBain  might  also  become  free  by  maBomissioii ; 

which  was  a  solemn  and  express  act  of  dechmng  him  free* 

There  were  odier  acts  of  die  lord  which  were  constriKd 

.^  to  amount  to*  a  declaration  of  a  vitfain's  liberty^  because 

'  Aey  put  him  into  a  condition  incompatMe  wttfa  a  state  of 

servitude.     Thus,  if  a  lord  was  to  receive  homage  of  his 

.  viBttn,  or  riionld,  without  any  express  manomis9ton,  give 

land  to  his  villain,*  habendum  et  tenendum  libere  to  him^aiid 

his  heirs,  though  no  homage  was  done,  such  gift  was  con- 

ridered  as  an  inthnatiott  Ibat  the  donee  should  become  a 

'  freeman.    .Nevertheless,  if  a  gift  was  made  to  boU  per 

Kberum  servitium,  it* was  otherwise^  tliere  being,  accofd* 

ing  to  Bracton,  a  difference  between  holding  tiberi  and  per 

liberum  seroitium;  for  as  a  tenure  in  viHeni^  iwonici 

not  make  a  freeman  a  villain,  so  a  holding  by  free  sendee 

would  not  make  a  villain  free,  unless  it  was  preceded  by 

homage  (c).. 

^  ^racton  .speaks  of  two  ordeirs  of  villabs: 
Of  viileoAge.  |j3„jgjy^  those  who  held  in  pure  mllenage,  and 
those  who  held  in  villmn  sotcage.  -  In  the  former,  the  ser- 
vice was  uncertain  and'indeterminate;  so  that  the  idlhun, 
according  to  his  expression,  did  not  know  in  die  evening 
what  viras  to  be  done  in  the  momii^,  but  was  to  do  every 
diing  that  was  commanded'  him :  in  the  latter^  the  service 
was  certain ;  and  yet  the  holdhig  was  not  Kberum  tenement 
tum,  or  ireehdd;  Neidier  of  di^se  could  alien  their  lands, 
as  freeholders  could';  and  if  they  dk^  it  might  be  recdvered 
at  kiw  {d) :  but  the  way  in  w  Wh  a  viHain  sockman  was  to 
make  a^transfer  of  his  estate,  was  this :  he  was  first  to  make 
a  surrender  of  it  to  the  lord,  or,,  if  he  was  not  present  him- 

Ca)  But,  see  Madox  Excheq.  vol.  I.  57S.  of  old  fi^ffment  and  new 
feofFment.  '»■"*'  ^  ' 

(fc)  Bract  7.  b.  (e)  Ibid.  U.  b.  (<0  Ibid.  8«. 
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self  to  his  steward  (a),  and  from  his  hands  tiie  conveyance 
was  to  be  mad^  to  die  purchaser ;  and  dus  was  considered 
as  Ae  gift  of  the  lord^  in  whom,  and  not  in  the  v^in 
sodcman,  the  freehold  rended  (a). .  Bhietcto  does  not  say 
whether  those  who  held  in  pure  nO^iage  had  even  the 
power  of  transferring  their  lan(ds  in  this  limited  way;  and 
it  shouU  i^eem,  ibey  had  not  yet  obtained  such  privilege. 

We  are  enabled  to  speak  more  particular^  of  free  ser-  % 
of  tenures  than  we  did  in  the  reign  of  Henry  ^*^*«- 
n. ;  they  had  now  become  more  defined,  were  better  under* 
stood,  and  treated  with  much  more  rie£nement.  Tenure 
depended  on  the  Services  reserved  at  the  time  of  the  feoff-* 
mei|t;  and  therefore,  to  understand  the  nature  and  varilfttj 
of  tenures,  it  will  be  necessary  to  conadermore  particttlarly 
the  clause  of  reddtndum^y  which  the  servtees  were  reserr^ 
ed  in  deeds  of  feoffment.  When  a  donation  was  made  by 
a  private  person,  it  was  usual  to  express  in  the  deed,  vrilh 
some  precision,  whatsoever  was  to  be  rendered  to  the  donor 
ill  compensation  for  thelhing  given.  Thus  a  gift  was  made 
sometia^es  pro  homagio  et  ^trvkioj  for  homage  and  ser- 
vice ;  sometimes  for  service  only,  widiout  homi^e.  If  it 
was  intended  to  create  a  knight's  fee,  the  proper  reserve* 
tioD  would  be  pro  homagio  et  serviiio ;  but  in  the  creation 
of  a  soccage4emire^  it  would  not  be  so  proper ;  as  fealty 
only,  and  not  homage,  was  due  for  soccage4and :  and  in- 
deed should  homage  have  caaliy  been  done^  yet  diis  would 
not  intide  the  chief  lord  to  ivardship  and  marriage;-  for 
ward  and  marriage  did  not  so  properly  follow  the  homage, 
as  the  service,  which  in  fact,  and  which  alone,  made  a 
tenure,  either  military  or  soccage.  Tlius  it.often  happened 
that  homage  was  not  required  even  in  military  tenures ;  as 
where  one  made  a  gift  to  his  eldest  son  and  heir,  Or  a  bro- 
ther to  a  younger-  brother,  such  gifts  were  usually  made 
without  reserving  homage,  lest  the  donor  should  be  ex-  ' 

(tt)  Semeniu  (t)  Bract.  H. 
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eluded  from  sucGeeding  to  the  iidieritaDce  by  the  rule;  nemo 
potest  esse  dominus  et  hares.  For  the  same  reason,  gifts, 
-wfieu  made  to  a  younger  souj  used  to  he,  pro'  servitip  tan-- 
turn,  ienendam  de.  me  toti  viti  mea  sibiet  haredibus  suts, 
et  post  mortem  meam  de  capitqlibus,  diominis  pro.servitio 
quodnd  illam  terram  pertinet*    When  the  service  was  re- 

\  served  in  this  way,  the  elder  son  might  be,  heir  to  the 
youqger,  because  there  was  no  homage^  to  constitute,  .a  ifo- 
mmium :  if  the  gift  had  been  tenendum  de  capitalibm$do-. 
minis,  it  would  have  excluded  him  from  the.  wardsbii|if  also. 
In  like  manner,  if  a  gift  was  made  by  the  father  to  the  eldest 
son,  whether  it  vnapro  servitio  or  pro  homagio,  if  it  was  to 
hold  of  the  chief  lord  of  the  fee,  and  he  died  in  the  life  of 
the  fathef,  the  younger  brother  would  succeed,  and  the 
Ather  be  excluded  from  the  wardship ;  if  he  was  a  minor,  die 
ward  and  marriage  would  belong  tQ  the  chief  lord,  and  if  ^ 
of  full  age,  the  relief  likewise  (a). 

The  reservation  was  sometimes  reddendo  so  much  per^  an- 
num at  certain  times,  or faciendo  such  and  such  services  and 
customs,prpomi?i  servitio,consuetudine  seculari,e3cactione, 
et  demanda]  by  which  all  secular  demands  that  belonged  to 
the  lord  in  right  of  the  tenement  were  remitted.  It  must, 
•be  observed  of  services  and  customs,  that  some,  belonged 
to  the  lord  of  the  fee,  and  some  to  the  king,  corresponding 
'  with  the  <tistinction  beforementibned  between. suit  service 
and  suit  real{b).  Of  the  latter  kind,  says  Bractdn,  were 
secta  ad  justitiam  faciendam,  ^8  in  writs  of,  right;  ad 

^  /M7eem,tositinjudgmentonathief;  andpro  aforciqmentp, 
curia. .  To  the  donor  of  the  land  belonged  ^uQhservic;es  as 
were  due  in  recompence  of  the,  thing  given,  as  ren]l;s,  wbe- 

.  ther  in  gold  or  silver,  in  monies  numbered ;  as  if  it  ran  re<2t 
dendo  inde  per  annum  decern  aureqs,  argen(eos',  or  whether, 
it  consisted  in  iruits  and  profit8.of  the  ground^  reddendo  inde  . 
per  annum  decern  coros  triticij  four  quarters  of  barley,  four. 

(^  Braet.  34.  b.  (»)  Vid.ant.  965. 
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barrels  of  oil,  or  die  like.  Sometimes  die  reservation  was 
tnade  optionaHj ;  ais,  reddendo  inde  per  annum  so  many 
gilt  spurs,  or  sixpence,  or  a  poond  of  pepper,  or  cumin, 
or  wax,  or  a  certain  number  of  gloves;  in  wbich  casf^ 
it  (a)  was  at  the  option  of  the  tenant  which  of  them  ht 
would  pay.  ~  Some  services  were  to  be  performed  to  the 
lord  of  the  fee,  and  consisted  in  doing  some  act  at  certain 
seasons:  unless  such  services  were  specified,  they  would, 
not  be  demandable ;  as  where  it  was  said,  etfackndo  inde 
sectam  ad  curiam  domini  4uif  et  h^eredum  suorum,  de 
quinden^  in  qutndenamy  i^c.  or,' faciendo  inde  so  many 
ploughings  or  reapings,  and  the  like ;  all  which  belonged 
to  the  lord  of  the  fee,  and  were  due  out  of  and  in  right  of 
his  farm/ and  tenements,  and  therefore  were  not  personal, 
but  feudal  or  predial  services. 

A  person  might  infeoff  another  to  hold  by  ^f  ger>anty 
serjeantif,  which  was  of  different  kinds :  some 
suck  services  belonged  to  the  lord  who  infeoffed ;  some  to 
the  kiog.  Thus,  for  instance,  when  a  person  was  to  hold 
by.  the  service  of  riding  with  his  lord  (6),  or  of  holding  the 
lord's  pleas,  or  serving  his  writs  within  a  certain  dbtrict,  Or 
feeding  his  d(^s  or  hounds,  keeping  his  birds,  findif^  him 
in  bows  and  arrows,  or  carrying  theof,  and  inaumeraUe  like 
services ;  all  these  were  called  serjeanties.  Services  being  • 
divided  into  such  as  were  cMeAfortHM  and  such  as  were 
idenoniinated  intrinsic^  all  Uie  abovementioned  they  con- 
sidered in  a  particular  manner  as.  intrinsic,  because  they 
were  of  necessity  to  be  expressed  in  the  charter ;  and  they 
were  likewise  reserved  to  the  lord  of  the  fee,  and  had  not 
any  reference  to  the  king's  army  or  the  defence  of  the 
realm  :  in  such  tenure  no  ward  or  marriage  accrued  to  the 
lord,  any  more  than  in  soccage.-  These  were  usually 
called  petit  serjeanty,  to  distinguish  them  from  such  as 

(n)  Bract.  35. 
(^)  Which  tentnts,  says  Bracton,  were  usually  called  Red  Knights. 
-VOL.  I.  '    XT      ^ 
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related  to  the  king  only.  A  serjeanty  of  this  latter  kind 
Wli8(<2\  when  a  person  was  infeoffed  by  the  service  of 
finding  one  or  more  men  to  go  with  the  king  upon  any 
military  expedition  with  some  kind  of  accoutrement ;  and 
from  such  a  serjeanly,  whether  held  of  the  king  or  a  pri- 
Tate  person,  there  were  due  to  the  chief  lord  the  ward  and 
marriage  of  the  heir  (6). 

It  was  before  said,  that  the  above  services  which  were 
specified  in  tlie  deed  were  called  intrinsic.  This  term  and 
its  opposite  were  not  wholly  confined  to  express,  that  ser* 
vices  were,  of  were  not  in  the  charter;  for  some  other  ser^ 
vices^  though  expressly  named  in  the  charter  of  feoffment^ 
Were  termed ybrfnsie,  because  they  belonged  to  Ac  king, 
and  not  to  the  chief  lord.  These  were  performed  without 
the  tenant  appearing  in  person,  for  he  might  satisfy  the 
king,  some  way  or  other,  for  the  service :  they  were  due  as 
accident  or  necessity  made  them  requisite,  and  were  called 
by  various  names.  They  were  not  only  termed  generally 
forituic^  as  they  belonged  to  the  kmg,  bat  bad  various 
other  names  of  a  more  specific  import.  They  were  some^ 
times  called  scuiagium,  sometimes  servitium  damini  r^ 
gis ;  the  meaning  of  which  was.  this :  they  were  called 
forinncy  because  the  s^vice  Was  done^bris  abroad,  that 
is^  extra  servitium  due  to  the  chief  lord ;  scutagium,  be* 
cause  it  related  ad  scutum^  and  the  military  service ;  servp- 
fium  regis,  because  it  belonged  to  the  king,  and  not  to  the 
lord ;  and  a  feofiment  by  ekher  of  these  latter  appellatio&a 

(a)  It  mfght  be  expected  that  Bracton  should  call  this  latter  magnm 
tcrjeaniia^  to  distinguish  it  from  the  other  kind;  but  he  does  not.  In 
another  part  of  his  book  we  are  told  by  this  author,  that  seijeanty  ws^ 
divided  into  magna  and  parva,  with  respect  to  its  vabte,  and  as  it  shoiild 
seem  not  with  any  distinction  between  a  service  perff>rmed  to  the  kiag» 
add  to  a^  common  person.  Tjiis  value  appears  not  to  have  been  jery  ac- 
curately defined.  He  jsays,  that,  accordiug  to  some,  it  was  a  great  ser- 
jeanty if  valued  at  100  sbtllings ;  and  those,  saya^,  Wight  be  calledpetfc 
t^eaniy  that  were  worth  half  a,  mai  k.  (87.'  b. )  Whatever  difference  of 
opinion  there  was  about  the  names,  there  seems  to  havebeen  noneaJKMt 
the  consequence  of  the  respective  services,  namely,  in  what  cases  wmA 
and  marriage  was  demaodable  by  the  lord,  and  in  what  iiot. 
(b)  liract.  35.  b. 
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was  considered  as  the  «ame  thing :  yet  if  a  charter  gave 
l^nAfaciendo  indefoiinsecum  servitium,  Sfc*  the  service,  or. 
the  substitute  for  service,  was  to  be  expressed;  as  by  the 
service  of- one  knight's  fee,  or  more;  by  the  scutage  of  n 
hundred  sbiUiDgs;  and  the  like  (a). 

There  were  other  customs  and  dues  which  were  neither 
intrinsic  nor  forinsic,  but  were  rather,  says  Bracton,  con^ 
comitants  of  services  regal  or  military,  and  of  homage. 
These  were  relief,  marriage,  and  wardship,  which  need 
'  not  be  expressed  in  the  charter;  because  if  homage  and 
regal  service  preceded,  it  followed  that  these  belonged  to 
the  chief  lord,  whetlier  it  was  a  knight's  service,,  or  a  ser-. 
jeanly  relating  to  the  army.  There  were  other  customs 
and  dues  which,  Bracton  says,  were  not  called  services, 
nor  the  concomitants  of  services;  as  reasonable  aid  to  make 
the  eldest  sou  a  knight,  or  marrying  his  eldest  daughter  \ 
which  aids  were  de  gratia^  and  not  dejure(J)\  and  were  in 
consideration  of  the  lord's  necessities;  for  they  were  only 
to  be  demanded  of  his  freemen  in  cases  of  necessity. 
These  aids,  too,  were  considered  as  personal,  and  not  pre- 
dial ;  for  they  respected  the  person,  and  not  the  fee,  as 
may  be  collected  from  the  terms  of  the  king's  writ  which 
used  to  issue  to  the  sheriff,  commanding  him,  quid  justi 
et  sine  dilaiioue  habere  faciat  tali  rationabileauxilium  d6 
mUitibus  liberi  tenentibus  aui»  in  balUvd  sua,  S^c.  As 
these  aids  were  not  to  be  levied  at  the  pleasure  of  the  lord, 
respect  was  to  be  had,  in  assessing  them,  to  the  circum- 
stances both  of  the  tenant  and  lord,  so  as  the  lord  might  be 
relieved  viithout oppressing  the  tenant;  or,  as  Bracton'says, 
quod  auriliuni  acajnenti  ceder'et  ad  commodumy  ei  danti 
ad  honor  em  [c),  '     * 

A  man  might  be  infeofled  by  divers  kinds  of  services ;  as, 
by  the  service  of  otie  penny,  and  rendering  scutage  (that  is,' 
when  demanded  for  particular  occasions,  as  before-meu- 

(a)  Bract.  36.  b.  i})  Vid.  ant.  127.  (0  Bract.  36.  b. 

V  2 
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iioned),  and  by  one  or  more  of  the  serjeanties  above 
noticed.  If  the  render  waj  to  be  only  in  money,  without 
any  scutage,  Or  scrjeanty ;  or  if  two  services  were  required 
optionally,  as  to  give  some  certain  thing  pro  omni  ser- 
vitiOf  or  a  certain  sum  of  money  ;  sneh  a  holdii^  was^ 
called  soccage :  but  though  it  was  only  for  the  payment  of 
one  farthing,  if  scutage  and  real*  service  were  added 
thereto,  or  if  any  seijeanty  was  reserved,  it  was  considered 
as  knight-service  (a).  The  crea?tion  of  all  these  tenures  de- 
pended on  the  pfeasm-e  of  the  feoffor;  for  whatever  might 
be  the  service  h^  was  bound  to  perform  towardis  his  feoffor,, 
he  might  exact  either  more  or  less,  upon  making  a  feoff- 
ment to  another.  Thus  a  tenant  by  knight's  service  might 
infeoff  another  in  soccage,  or  male  a  grant  in  vilienage. 
Again,  he  might  require  knight*s  service,  though  he  held 
only  in  soccage  (6) :  and  in  such  case,  as  well  as  in  others, 
the  tenant  was  protected  against  the  chief  lord  by  the  war- 
ranty  of  the  me3ne,  who  stood  between  them. 

TTie  different  kinds  of  tenure  appear,  from  the  above 
enquiry,  to  be  these :  some  were  by  military  service,  since 
called  knight^s  service^  others  by  seijeanty;  for  which  ho- 
mage wa»  ta  be  done  to  the  chief  lord,  because  of  the 
forinsic  and  regal  service,  and  of  that  which  related  ad 
scutum,  and  the  military  calfs  for  the  defence  of  the 
country.  Another  was  a  holding  in  soccogit)  libera,  'mfree 
soccage,  vfhere  the  service  to  the  chief  lord  consisted  in 
money,  and  nothing  was  due  ad  scwtum  et  servitivm  re^ 
gis  :^this  was  called  soccage  from  soccus,  a  plough ;  be- 
cause the  tenants  thereof  were  deputed,  as  it  should  seem,, 
merely  to  be  cvltivators  of  the  ground.  In  this  tenure  the 
ward  and  marriage  belonged  to  the  nearest  velationsj  and 
though  homage  should  de facto  bedone  for  snch  land,  as^ 
it  soinetimes  was,  the  chief  lord  was  not  on  that  account 
intitled  to  the  ward  and  marriage,  as  those  casualties  did 

(ft]  Bract.  37»  b.  (^>  Ibid,  36. 
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not  always^  though  they  U8ua}ly  did^  follow  homage.  Thert 
was  another  kind  of  soccage,  called  villain  soccage,  where 
^  homage  was  never  done,  but  only  the  oath  of  fealty  was 
^aken ;  the  lord  being  interested  to  see  that  his  villain  did 
not,  by  any  surprize,  become  his  homager  (a). 

We  are  naxt  to  consider  the  circumstances  Homage  and. 
of  tenure,  the  principal  of^which  were  homage^  fealty. 
fealtify  and  relief.  Much  stress  was  laid  on  homs^e,  to 
which  was  ascribed  greater  efficlicy  than  to  any  other  part 
of  this  system,  as  it  was  the  tie  of  feudal  connection  be- 
tween lord  and  tenant.  Homage  is-  therefore  defined 
by  Bracton,  to  be  that  legal  bond  by  which  a  lord  is  held 
and  bound  to  warrant,  defend,  and  quiet  his  tenant  in  his 
seisin  against  all  mankind,  for  a  service  performed  by  him^ 
as  expressed  in  the  deeci  of  gift  5  and,  on  the  other  hand, 
ihat  obligation  by  which  a  tenant  was  equally  bound  to 
preserve  his  faith  towards  his  lord,  and  to  do  his  proper 
service ;  which  coitinecii6n,  as  has  been  before  shewn,  is 
thus  expressed  by  Glanville;  tdntim  debet  domiftus  te^ 
xienti,  quanium  tenens  domino^  prater  solam  reveren* 
iiam{b)» 

Homage  was  to  be  done  at  the  time  of  the  gift  being 
made,  either  before  or  sH^ter  seisin :  if  seisin  was  not  jie* 
livered,  th6  homage,  says  Bracton,  had  no  effect  (c)« 
Homage  was  to  be  done  several  times  by  the  same  tenant 
to  the  same  lord,  if  for  different  freeholds*  -  It  was  due  for 
all  lands,  tenements,  and  rents;  and  for  every  thing  else 
which  was  held  by  any  of  the  tenures  before-mentioned  (cQ. 
Homage  was  not  due  for  a  tenement  that  was  held  only  for 
a  term,  (which  included  an  estate  for  term  of  life)  but 
fealty  only.  The  person  who  was  to  do  homage,  says 
^  Bracton,  was  to  seek  bis  lord  wherever  he  could  be  found  j 
he  was  to  approach  hini  with  reverence,  and  put  both  his 
hands  between  those  of  bis  lord  :  by  which  was  meant  to 
foe  signified  on  the  part  of  the  lord,  protection,  defence} 

(«)  Bract.  '77.  b.     (6)  Il^id.  78.  b«    (c)  Ibid.  79.       {fy  Ibid.  79.  \k 
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and  warranty;  on  the  part  of  the  tenant,  reverence  and 
subjection;  and  he  was  to  pronounce  in  that  posture  these 
words :  Devenio  honio  vester  de  tenement o  quod  de  vobts 
teneo,  et  tenere  debeo,  et  Jidem  Tobis  poriabo  de  vitd  et 
membris  et  terreno  honore,  contra  omnes  gentes,  salvajide 
debitd  domino  regiy  et  haredibus  suis ;  which  agrees  in 
substance  with  the  form  inGlanville's  tinie(fl).  After  this 
he  was  to  take  his  oath  of  fealty,  the  form  of  which  is  not 
mentioned  by  Glanville,  and  is  as  follows  :  Hoc  audh, ' 
domine  N,  quod  fid  em  vobisportabo  de  vitd  et  membris^ 
corpore  et  catallis,  et  terreno  lionore :  sic  me  Deus  adjuvct, 
et  h(Bc  sancta  Dei  evangelia,  Tlie  diflFerence  between 
homage . and. fealty  was  this;  that  in  the  oalh  of  fealty, 
which  was  the  lesser  obligation,  tfie  tenant  engaged  to 
bear  his  faith  to  his  lord ;  in  the  other,  he  in  addition 
thereto  said,  Devenio  vester  homo,  that  is,  he  became  his 
homager. 

Homage  was  Hot  to  be  done  in  private,  but  in  some 
public  place,  where  every  body  had  access;  as  in  the 
county  or  hundred  court,  or  In  the  court  of  the  lord,  in 
the  presence  of  maoy  persons,  that  the  lord  m^ht  have 
witnesses  of  the  tenant  being  bound  to  him.     Again,  it 
was  requisite  that  a  diligent  examination  should  be  made  at 
jthe  tiQie,  whether  the  person  doing  homage  was  intitled  to 
the  land  ;  as  whether  he  was  right  heir  to  the  person  last 
seised ;  what  was  the  kind  and  size  of  the  freehold ;  whe- 
ther he  held  it  ia  demesne,  or  in  service ;  or  what  part 
thereof  in  pne  or  the  other  (A) ;  all  which  was  to  pre- 
vent either  the  lord  or  the  tenant  being  deceived.    The 
effect  of  honiage  was  such,'th^t  thi^  caution  seemed  highl}' 
necessary;  for  when  a  person  had  done  homage  to  one  who  • 
turned  out  not  to  be  his  true  lord,  yet  he  could  not  recede 
from  the  obligation  of  homage,  without  the  judgment  of 
some  court,  so  long  as  he  held  the  land  for  which  he  did  it.  ^ 

(«)  Vid.  ant.  123.  (i)  Bract.  8CK 
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There  were  many  ways  in  which  the  homage  iivas  dis- 
iolved :  as,  if  either  lord  or -tenant -^did  any  thing  to  th^ 
disherison  of  the  other ;  in  the  former  case,  the  lord  wal 
to  lose  his  dominium;  in  the  latter,  the  tenant  was  to  lose 
his  tenement.  Again,  should  the  lord  die  without  heirs^ 
the  homage  on  his  part  was  gone,  but  it  revived  in  th6 
person  of  the  next  superior  lord,  and  still  continued  in  the 
person  of  the  tenant :  the  same,  if  the  lord  committed  fe» 
lony.  In  these  cases,  the  supenoir  lord  could  not  waiv^  the 
homage  which  was  to  commence  between  him  and  the  in^ 
ferior  tenant ;  for  the  tenant  woidd  then  be  deprived  of  hi^ 
warranty.  Besides,  it  might  happen  that  by  the  feoffment 
the  tenant  was  bound  only  to  the  service-of  a  penny,  white 
die  superior  lord  was  bound  by  the  feofiment  he  had  maitl 
to  the  mesne  lord,  to  the  warranty  of  a  hundred  librates  of 
land;  and  there  is  no  doubt,  but,  in  such  case,  a  lord 
would  gladly  renounce  his  claim  of  hottiage,  if  the  law 
would  permit  him. '  Nor  would  it  avail  the  loixi  to  6ay> 
that  die  tenant  was  not  infeoffed  by  him,  and  tbat  h* 
clai;med  nothing  in  the  homage ;  for  as  there  might  be  s#i 
veral  superior  lords,  so  there  might  be  several  tenants  out 
below  another;  and  the  chief  lord  of  all  held  the  loW^iiil 
•tenant  bound  to  him  by  the  ties  of  homage,  because  b^ 
was  within  bis  fee,  though  per  medium;  and  when  tb&t 
nndiuSf  or  mesne  lord  was  taken  away  for  any  cause  what^^ 
soever,  the  connection  between  the  chief  lord  of  all  and 
the  inferior  tenant  became  immediate ;  so  that,  one  wii^ 
or  other,  the  inferior  tenant  was  within  die  homage  of 
die  superior  lord  (a).  To  illustrate  tips  by  an  instance :  if 
J  infeoff  ji.  and  A,  infeoffs  B.  and  £.  infeoflb  C.  and  $6 
on;  then  every  tenant,  from  the  fii^st  to  the  last,.  W0UI4 
Ins  my  tenants,  and  I  their  lord ;  the  only  difference  being, 
4»st  ike  first  would  be  immediate  tienant,  die  others  $op0f* 
iMdium. 

(«)  BwBt.  so.  Ik 
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.  We  have  been  shewing  how  the  obligation  of  homage 
might  ceas^  in  the  person  of  the  lord,  andremaih  in  the 
person  of -the  tenant.  In  like  manner  might  the  homage 
cease  in  the  person  of  the  tenant  and  continue  in  that  of 
the  lord :  as  where  the  tenant  parted  with  the  whole  inhe* 
ritance,  and  infeoffed  another  to  bold  of  the  chief.  lord, 
then  the  tenant  was  absolved  fpom  the  homage ;  that  is, 
the  homage  was  wholly  extinguished  as  to  him,  whether 
the  lord  consented  or  not,  and  commenced  in  the  person 

,  of  the  alienee,  who  now  was  bound  to  the  lord;  and  should 
the  feoffee  re-infeoff  the  feoffor  to  hold  of  die  same 
chief  lord,  the  homage  of  the  tenant  would  thereby  be 
revived.    The  homage  would  cease  also  when  the  tenant 

.  died  without  heirs,  or  committed  any  felony ;  in  which 
cases  the  tenement  escheated  to  the  chief  lord..    The  tie  of 

V  homage  and  fealty  was  likewise  dissolved,  when  the  tenant 
disavQwed  the  services  by  which  he  held,  or  denied  that 
he  held  of  the  lord  at  all ;  in  which  case  the  lord  had  two 
remedies :  he  might  either  waive  the  forfeiture  of  the  te* 

.  lament,  and  proceed  for  the  recovery  of  the  services ;  or 
avail  himself  of  the  tenant's  default,  and  demand  the  te- 
liement  by  a  writ  ot  escheat,  or  (a)  by  a  writ  of  right. 
Should  the  tenant  do  any  atrocious  injury  to  his  lord,  or 
mde  with  his  enemy,  by  giving  advice  or  assistance  against 
his  lord  (except  it  was  with  the  king,  or  the  superior  lord 
of  all,  to  whom  he  had  done  allegiance),  or  do  any  thii^ 
to  the  disherison  of,  or  put  violent  hands  on,  his  lord ; 
all  these  were  breaches  of  faith  which  dissolved  the  homage 
on  die  part  of  the  tenant  It  must.be  observed,  that 
Jioipage  remained  in  force  between  lord  and  tenant  as  long 
jas  the  heirs  of  both  parties  continued  (which  tenure  waa 
therefore^  in  after-tim^,  called  homage  awicestrellj ;  but 
tipon  the  faihira  of  any  of  them,  the  homa^  ceased,  and 
CQuld  be  revived  in  the  persons  of  others  only  by  some  new 
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cause.  A  tenant  might  decline  holding  his  tenement^  and 
so  dissolve  the  homage:  he  might,  says  Bracton,  also  sur- 
render the  tenement  and  homage  to  the  lord  propter  capi- 
tales  inimicitias,  and  so  dissolve  the  homage,  that  he:migbt 
be  at  full  liberty  to  prosecute  an  appeal  against  him. 

It  seems^.  that,  in  general,  the  lord  could  not  attorn,  as 
they  called  it,  or  transfer  to  another  the  homage  and  ser-* 
vices  of  his  tenant  against  his  consent,^  particularly  .the 
homage;  for  by  so  doing  he  might  subject  him  to  a  person 
who  was  bis  declared  and  inveterate  enemy.  A  slight  en<- 
mity,  however,  was  not  an  objection,  where  the  law  al- 
lowed, as  it  did  in  some 'cases,  such  an  attornment  even 
against  the  tenant's  consent.  The  most  usual  way'  of 
attorning  the  homage  was,  on  a  tine  in  the  king's  court, 
where  the  homager  was  to  be  summoned  to  shew  cause 
why  the  homage  should  not  be  done  to  the  other  person ; 
and  if  he  could  not  shew  sufficient  reason  to  the  contrary, 
it  would  be  attorned  without  his  concurrence  (a).  There 
were  other  instances,  where  homage  might  be  attorned ;  as 
when  land  was  given  in  marriage;  when  land  was  sold  for 
r^emption  of  the  lord's  person ;  in  both  which  cases  it 
m^ht  be  attorned,  unless  any  particular  reason  could  be 
'  shewn  to  the  contrary.  This  restraint  upon  the  attorn- 
ment of  homage  was  founded  on  other  reasons  besides  those 
beforementioned;  as  homage  was  the  bond  by  which  the 
tenant  claimed  the  warranty  and  excambium  of  his  lord, 
it' v^as  right  that  the  lord  should  not  have  the  power  of 
transferring  this  obligation  to  ^another,'  who  migbtbe  in* 
digent,  and  not  able  to  answer  the  warranty.  This  re« 
fltriction  was  wholly  in  favour  of  the  tenant,  for  lyhose 
benefit, indeed,  homage  seemed  principally  calculated;  and 
if  it  was  just  tjiat  a  lord  should  not  be  at  liberty  to  decline 
th^  homage  of  the  ten^n^  it  was  equally  so  that  he  should 
not  attorn  it  without  his  assent. 

(f)  Bract.  81,  b» 
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Although  (he  taw  imposed  this  restraiot  as  to  homage, 
yet  service  might,  be  attorned  in  all  cases  without  require 
ing  the  assent  of  the  tenant ;  and  the  person  to  whom  it 
was  attorned  might  distrain  for  it,  without  the  tenant  being 
able  to  make  any  resistance  thereto  (a).  In  such  cases,  some 
thought,  that  should  the  distress  be  for  the  homage  and 
service  both,  it  ought  to  cease  as  to  die  homage,  though  it 
heM  good  as  to  the  service ;  distress  being  incident  to  ser- 
vice, and  belonging  of  course  to  the  person  who  w^s  en- 
titled to  the  service.  Yet  a  tenant  was  not  to  be  oppress- 
ed by  an  attornment  of  service,  any  more  than  by  an  at- 
tornment of  homage ;  it  was  adyiseable  tiherefore  for  itie 
tenant,  in  order  to  secure  himself  from  any  unreasonable 
•demands  of  his  new  lord,  to  get  from  him  a  charter, 
granting,  that  he  would  not  demand  more  services  th^ 
were  due,  and  changing  himself  with  a  warranty  and  ex-, 
cambium,  in  the  same  manner  as  the  first  locd  was  bound. 

If  the  lord  refused  to  receive  the  homage,  the  tenant 
bad  several  remedies^  In  the  first  place,  the  service,  which 
the  tenant  was  not  bound  to  without  homage,  was  lost  to 
the  lord ;  and  should  homage  be  forced  upon  the  lord  by 
a  judgment  of  court,  the  arrears  of  service  were  still  lost. 
If  the  homage  was-refused  publicly  by  the  lord,  the  tenant 
might  attorn  himsdf  to  the  next  superior  ford ;  and  if  he 
refused,  to  the  next ;  and  so  on  to  the  king,  who  was  the " 
chief  lord  of  all ;.  and  if  they  all  refused,  the  tenant  wnas 
quit  of  all  demands  for  service.  But  should  any  of  them 
accept  it>  the  immediate  lord,  who  had  refused  it,  could 
iie^er  recover  the  homage  or  service ;  though  h^  would,  on 
account  of  his  v^ilful  refusal,  be  still  bound  to  warraaty^ 
ndfewithstanding  the  person  to  whom  the  tenant  did  homage 
had  the  service  (&)• 

When  a  mesne  lord  bad  accepted  the  hotnage  and  fealty 
of  his  tenapt,  and  received  the  service^  but  had  applied  k 

(a)  Bract.  83.  -  (I)  Ibid.  89.  b. 
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to  his  own  use  without  acquitting  bim  from  die  4emandg 
of  the  superior,  aud  this  was  proved  in  the  presence  of 
good  and  lawM  men ;  he  might,  in  future,  without  any 
breach  of  law,  satisfy  the  chief  lord  with  his  own  hands^ 
by  doing  hi^  service  to  him  ;  and  yet  the  mesne  lord  would 
not,  on  that  account,  be  discharged  fiom  hi^  warranty  (a). 
The  remedy  Against  the  mesne  lord,  in  such  cases,  was  by 
i  ^yrit  de  medio.  ♦ 

After  homage  was  performed,  the  next  thing 
for  the  heir  to  do,  was  to  pay  the  relief;  so 
called,  says  Bracton,  because  thereby  the  tenement  and  i»^ 
heritance  which  was  in  thehands  of  the  ancestor,  etqwe  j  a* 
CENS  /m^Y  per  ejus  decessum,  Helevatuk  in  manus  hert' 
dis.  The  sums  to  be  given  on  these  occasions  were  settled 
hy  Magna  Charta  (b),  except  in  tenure  by  serjeanty,  which 
was  still  left  to  the  discretion  of  the  lord(c^.  A  relief  was 
to  be  paid  only  in  cases  of  succession-^  and  never  upon  a 
change  of  tenant  by  buying  or  selling,  pr  any  other  sort  of 
{Purchase  (d).  It  was  to  be  paid  to  the  next  immediate 
lord,  and  no  other :  it  was  to  be  paid  only  once,  and  not 
Upon  the  change  of  thelord ;  for  though  homage  might  bt 
done  several  times,  relief  was  to  be  paid  only  once  (e) ;  so 
that  the  doubts  expressed  by  Gknville  on  this  head  no 
longer  existed  (f).  Another  gift- was  to  be  made  to  a  lord 
by  the  heir  when  he  succeeded  his  ancestor^  which  vfti 
cttlled  a'  heriot.  This  was,  however,  in  nothing  lite  a  re- 
lief; for  it  was  given  by  all  tenants,  as  well  villain  as  free, 
and  it  rath^  came  from  the  deceased  than  the  heir :  it  was, 
says  Bracton,  when  a  man  remembered  his  lord  by  the  best 
beast,  or  second  best  beast  he  died  possessed  of,  accord- 
ing to  the  custom  of  different  places,  aiid  was  rather  de 
gratia  than  dejure;  and,  in  fact,  it  related  not  at  all  to 
the  inheritance  (g). 


(a)  Bract.  84.        (b)  Vid.  ant.  235.        (c)  Bract.  84.       (d)  Vid.  ant 
lS5t  li)6.       (e)  Brac(.  Ui  b.        (/)  Vid.  ant.  It5.        {g)  Bract  U* 
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or  wardship  '^^^  subject  of  wurd  and  marriage  is  tinted 
AQdnuirriage.  by  GianviUey  and  -by  Bractoii^  principally  in 
tiie  same  way,  and  sometimes  in  the  same  words ;  we  shall 
therefore  touch  upon  such  parts  only  as  are  stated  some- 
what differently,  or  are  discoursed  upon  more  at  large  t^ 
'  JBracton« 

The  age  of  female  wai'ds  was  contended  by  some  to  be 
at  fifteen  years  complete,  both  in  military  and  soccage  te- 
nure ;  for,  as  to  the  former,  they  said,  that  she  might  have 
a  husband  who  was  equal  to  perform  the  military  ser- 
mce{a);  and  therefore  she  might,  with  propriety,  be.reckon- 
ed  of  age  before  she  was  twenty-one  years  of  age.  But 
■this  opinion  is  combated  by  Bracton,  who  says,  that  the 
isame  principle  might  mak^  her  of  age  at  an  earlier  period ; 
and  he  therefore  lays  it  down,  that  there  is  no  distinction 
between  male  and  female  wards,  in  the  respective  tenures ; 
and,  that  it  was  only  in  the  latter  that  females^  (^s  we  have 
before  shewn  of  males)  were  to  be  considered  as  of  age  at 
fifteen  years;  at  which  time,  says  Bracton,  a  woman  is 
able  to  manage  her  domestic  concerns  (b) ;  which  is  a  simi- 
lar description  to  that  given  by  Glanville  (<:),  and  adopted 
by  Bracton,  of  the  qualifications  of  an  heir  in  burgage- 
toiure  :  and  the  latter  author  mentions  fifteen  as  the  pro-  ' 
per  ^e  for  the  infancy  of  a  tenant  in  soccage  to  cease,  be- 
cause he  was  then  able  to  attend  to  affaifs  of  agiiculture. 

It  is  laid  down  positively  by  Glanville,  that  if  a  person 
parried  his  daughter  and  heiress  without  the  assent  of  his 
lord,  he  should  forfeit  his  inheritance ;  and  that  a  widow 
who  married  without  her  lord's  assent,  should  in  like  man<- 
ner  forfeit  her  dower  (d).    These  two  points  are  recognis* 

(a)  Bracton  says,  another  reason  was  giveifin  favour  of  this  earl^  libe- 
ration from  pupillage:  Faminasnagis  doli  cttftim  ert  fvam  mascuius,  ei  mof 
lurinra  sHfU  vola  mtUitris  qttam  vm. 

(b)  To  this  Bracton  adds,  tharshe  might  haberecohUi^  et  keyK;  which 
is  thus  explained  by  S  pel  man :  Colnb  Saxonic*  tst  calculus;  Kiyb, 
CLAVis  ;  quasi  fo  spectarel  hie  locusy  ulfasmina  congrute  cteiis.  haberttur,  si 
fiiMtviuM.  et  cJ^Afzn  domcsticas  vaicTet  ^rare.  Speiman,  voce,  Br^ct^ 
Wyb. 

(c>  Vid.  lint,  114.  (d)  Vitf.  ttiit.  116,  U7, 
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"ed  by  Bracton  as  renmants  of  the  old  law,  which  had  gon« 
out  of  use.  We  have  before  seen  what  notice  was  takeor 
of  this^cruel  piece  of  law  by  Magna  Chart  a  ;  and  it  was 
HOW  lard  down  by  Bracton,*"  that  in  both  cases  the  lord 
was  only  intitled  to  a  penalty ;  the  measure  of  which^  how- 
ever, he  does  not  mention  (a). 

When  an  infant  suceeetJed  to  inheritances  that  were 
held  of  different  lords,  the  custody  of  the  lands- belonged 
to  the  respective  lords  of  whom  they  were  held ;  but  the 
custody  of  the  heir^s  person^  and  the  marriage,  which  wasf 
the  great  source  of  emolument  to  the  lord,  could  belong 
to  one  only ;  and  there  was  some  difficulty  in  ascertaining 
who  that  person  should  be.  It  is  laid  down  generally  by 
Glanville,  that  this  should  be  the  chief  lord  of  whom  the 
heir  held  his  fir$t  fee  (6);  and  that  the  king,  by  his  prero- 
gative, was  intitled  to  certain  preferences*  The  manner 
in  which  both  these  claims  were  adjusted  is  more  fully  ex- 
plained by  Bracton. 

As  an  exception  to  the  prerogative,  which  gave  to  the 
king  the  custody  of  the  heir  and  his  lands,  of  whomsoever 
they  were  held  by  knight«service,  it  is  laid  down,  that  if 
any  held  of  the  king  perfetdifirmaniy  or  in  soccage,  or  in 
burgage,  or  by  serjeanty^  io  perform  the  service  of  finding 
him  knives,  or  darts,  or  the  lake,  the  king  should  not  have 
custody  either  of  the  heir,  or  of  the  lands  he  held  of  any  oiie 
else ;  nor  if  he  held  of  the  king  as  of  an  honor  or  escheat ; 
it  being  provided  by  Ufagna  CharXfi  (c),  that  tb»  tenure  in 
such  case  should  remain  the  same  as  it  was  when  in  the 
hands  of  the  former  possessor ;  though,  even  in  case  of 
es'cheats,  if  the  heir  held  under  a  new  grant  from  the  king, 
the  king's  prerogative  to  wardship  would  prevail.  This 
prerogative  of  the  king,  therefore,  prevailed  in  respect  only 
of  a  tenant  who  held  of  him  t»  capite  by  military- tenur^ 
or  by  serjeanty  to  attend  the  king^s  person ;  and  it  only  ex- 

{«)  Bract  88,  {h)  Vid.  ant  115.  \c)  Vid.  afet.  23»» 
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teiMled  to  subject  lands  bdd  by  military  tenare  to  the  ward 
of  the  crwvn  (a). 

In  soccage-tenure  the  wardship  belonged  to  tbe  next  of 
kin,  and  not  to  die  lord ;  and  therefore^  in  general,  if  an 
heir  had  inheritances  held  in  soocage  of  different  lords, 
there  could  arise  no  question  about  priority  of  feoffment, 
to  ascertain  tlie  right  of  wardship,  as  in  military  tenures ; 
though  it  is  said  by  Bracton,  that  by  special  custom  in 
aome  places,  and  amongst  others  in  the  bishopric  of  Win- 
chester, the  lord  had  the  wardship  ui  soccage'  tenure,  and 
in  such  cases,  recourse  must  of  necessity  be  bad  to  priority 
to  determuie  who  was  chief  lord ;  yet  this  |M*eference  was 
only  against  lords  whose  tenures  lay  witbiii  the  reach  of  the 
custom,  and  net  against  other  persons  (6). 

llie  first  fee,  in  many  cases,  which  c<Histituted  a' person 
chief 'lord,'' and  gave  him  the  priority,  was  the  fee  lliat  was 
first  delivered  to  the  heir.  The  lord  was  not  to  receive 
homage,  before  he  had  delivered  t  e  inheritance  4o  the 
heir :  the  wardship  and  marriage  could  not  be  demanded 
from  the4nfant  heir,  any  more  than  relief,  or  any  service 
could  from  the  heir  of. full  age,  before  homage;  the  de- 
livery,  tlierefore,  of  the  inheritance  was  the  first  step  to* 
wards  acquiring  a  right  to  the  wardship  and  marriage,  and 
the  receiving,  of  homage  completed  the  claim.  It  follows 
from  hence,  that  as  long  as  the  iiomage  pf  the  ancestor 
had  continuance,  no  dcfUvery  was  to  be  made  of  the  i«he-« 
ritance,  and  that  homage  continued-  during  the  ancestor's 
life,  unless  be  had  made  any  transfer  of  the  laud  which 
broke  the  homage.  Every  transfer  had  not  that  effect. 
Thus,  if  a  person  holding  by  miUtary  service  and  homage, 
granted  the  land  to  his  son  apd  heir  for  life,  to  hold  either 
of  himself  or  of  the  chief  lord,  the  homage  still  conti- 
nued between  the  father  and  the  chief  lord ;  bat  it  would 


(a)  Bract.  87.  W  {b)  Ibid.  SS» 
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Imve  been  broJc^,  if  the  father  bM  parted  with  the  whole 
ioheritaQce. 

The  ceasing  of  the  hotuage  and  the  delivery  of  the  in- 
heritance will  be  better  understood  by  considering  the  fol- 
lowing cases.  Suppose  A.  having  an  i^heritancei  mar- 
ried B,  having  one  also;  both  held  of  the  same  lord. 
They  have  a  son.  A^  dies^  leaving  bis  wife  B.  alive:  th^ 
inherituice  of  A»  might  be  delivered  to  the  heir  by  the 
lord,  who  would^  in  consequence^  be  entitled  to  homage, 
ward  and  marriage.  But  if  B*  the  wife  had  died^  leaving 
A.  alive,  it  would  be  otherwise ;  because  the  homage  done 
by  ^.  in  the  name  of  his  wife  still  continued;  for  it  could 
QcMt  be  dissolved  during  his  life,  as  he  ,was  intitled  to  hold 
the  land  ftr  legem  Angiitis :  the  heir  of  ^.  therefore  con- 
tinted  in  the  power  of  the  father,  during  whose  life  he 
owed  no  homage  to  the  lord;  as  two  homages  could  not 
be  done  for  the  same  land.  And  so  it  was,  wherever  the ' 
,  heir  was  descended  both  from  the  husband  and  wife ;  but 
,  it  was  otharwise,  where  there  was  a  second  marriage,  and 
he  was  descended  only  from  one.  As  for  instance,  if  the 
wife  only  had  an  inheritance,  and  the  liusband  died  first^ 
leaving  an  heir,  the  inheritance  could  not  be  delivered 
during  tbe^Iife  of  the  wife;  and  of  course  the  lord  would 
not  have  wardship,  and  marris^e  :  so  if  she  married  one  Of  ^ 
more  husbands,  tbfere  was  still  to  be  no  delivery^  and,  of 
course,  no  ward  or  marriage,  as  long  aa  ahe  or  any  of  her 
husbands  hvcid:  the  same,  if^^he  wife  died,  leaving  any 
husband  alive:  but  as  soon  as  the  surviving  husband  died, 
then  the  inheritance  might  be  delivered  to  the  heir  of  the 
deceased  ^ife  by  her  first  husband,  and  ward  and  marriage 
would  follow.  . 

Thus,  as  the  preference  depei^ded  upon  the  delivery  of 
the  inheritance,  and  that  iipon  the  death  of  the  person  in 
aeisip,  it  might  happen  that  the  death  of  the  husband  and 
wife  might  fall  so  near  as  to  leave  a  difficulty  in  detem^- 
ing  which  died  first.     It  ^uch  case  the^.us^d  to  recur,  9fi 
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in  Glanville^s  time,  to  the  first  feoffment^  and  disregard 
the  priority  of  delivery ;  and  so  they  did,  when  the  inhe^ 
ritance  on  the  part  of  the  father  and  that  on  the  part  of  the 
mother  were  held  of  different  lords^  and  were  united  in  the 
person  of  one  heir  (a). 

Tlie  guardian  in  soccage  had  the  marrii^^e  of  the  heir 
and  all  other  casualties  apd  profits  of  wardship  the  same  as 
the  guardian  in  military  tenure;  and  what  is  very  remark-* 
ahle,  the  right  of  the  guardian  in  soccage  was  so  much 
considered,  that  the  law  allowed  the  appwrent  next  of.  kin 
to  take,  notwithstanding  he  was  a  bastard  and  illegiti* 
mate  (6).  This  made  a  guardianship  in  soccage  as  great 
an  object  as  diat  in  military  tenure ;  and  the  struggle  for 
the  marriage  of  the  heir  did  not  lie  only  between  the  differ-? 
ent  lords  of  whom  be  lield  in  military  taaure,  but,  if  he 
also  held  any  soccage  lands,  there  might  be  a  contest  be« 
tween  the  lord  in  military  tenure,  and  the  person  who  was 
intitled  to  be  guardian  in  soccage.  When,  therefore,  land 
in  military  tenure  descended  from  the  father,  and  land  in 
soccage  from  the  mother,  or  vice  versd^  and  they  both 
centered  in  the  same  heir,  the  marriage  of  the  heir  was  de* 
cided,  says  Bracton,  by  priority,  in  the  manner  before* 
mentioned  (c).  But  if  lands  in  soccage  and  in  nulitarj 
tenure  descended  from  the  same  ancestor;  then,  notwithi" 
standing  the  soccage  might  be  of  the  prior  feoffment,  yet 
the  privilege  of  military  tenure  prevailed,  a.nd  the  lord  of 
those  lands  would  exclude  the  next  of  kin,  and  have  the 
ward  and  marriage  (J). 

Thus  %i'as  the  person  of  the  infant  heir  made  a  property 
of  either  by  his  guardian  in  chivalry  or  in  soccage :  the  dis* 
posal  of  the  heir  in  marriage  might  be  sold  to  the  best  pm> 
chaser,  like  the  fruits  aYid  profits  of  fais  lands.  We  shall 
soon  set(e\  that  thelegislature  made  some  provision  against 
this  oppression,  in  the  case  of  guardiivis  in  soccage ;  but 
the  others  were  rather  secured  in  their  rights  by  another 

C«)S<act.8d.b.  a)Ibi(I.S8.  (c)  lliid.  «8.  b. 

{d)  Ibid.  n.    *  (c)  Stst.  Marib. 
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provision  of  this  reign^  ivhich  made  void  all  conveyancef 
of  Ibe  iiJieritaDce  to  the  heir  in  the  life  of  the  ancestor;  a 
practice  by  which  tenants  in  chivalry  endeavdured  to  avoid 
the  claim  of  ward  and  marriage  (a).  ' 

Having  considered  the  terms  and  condilions  ^fv^ifts  of 
on  which  landed  property  might  be  held,  the  ^^'^^  - 
next  oj^ctwhich^oaturally  presents  itself  is,  the  manner  of 
acquiring  a  title  to  property :  and  this  was  of 'three  kinds ; 
hy gift, by  succession,  and hywilL  We  shaUcdnsider  these 
three  in  their  order,  begmning  with  die  Apst  (ft)«  A  gift  of 
land  mif^t  be  considered  in  varions  .ways ;  dther  bb,  what 
is  <ndled  by  Bracton,  lAera  et  pura  domatio,  or  that  whidi 
was  wb  ^enditione;  and,  in  another  respect,  inch  as  was 
absoluta  et  larga,  or  that  which  was  striota  et  eoarckiia  to 
certaan  particnhu*  heirs,witli  ati  exclusion  of  others.  These 
will  he  treated  of  more  minut%  ket^eafter ;  when  We  htive 
first  en^ii'ed  what  persons  weite  capable  of  making  ^ifls 
of  laadt  &°d  wbat  not^  . 

The  (p^raon  who  was  regularly  and  properly, 
intided  to  make  a  gift  of  -his  land,  was  te  y^  ^""* 
who  was  seised  in  fee ;  but  yet  «ome  cithers  wlio  had  an 
inferior  interest,  could,  to  a  certain  degree,  make  a  gkit; 
«8  any  one  who  had  a  freehold,  though  only  for  life;  and 
even  such  as  had  no  freehold;  aaone  who  had  a  term  for 
yean^  or  the  wardship  of  land :  and  indeed  those  who  had 
no  lawittl  title;  as  one  ivho  was  in  seiutt  <by  intrn^n  or 
rhy  disseisin,  might,  says  Bracton^  eotivi^a  foeehold,  though 
it  was  not  a.  complete  and  indefeasiUe  one.  A  gift  made 
by  »  Bflinor,^  amadman,  would  foe  good,  if  confirmed  after 
the  one  was  of  age,  and  Ae  other  had  become  of  sane  me-' 
mory  (c).  Those  who  could  not  make^a  gif^  were  sudi  as 
iiad  not  a  general  and  free  disposal  of  Aeir  pl^dpcArty :  such 
iwas  die  condition  of  ininors,  who  were  sfifr  tutdivel  curtk, 
yet  diese  could  accept  a  gift  with  consent  of  their  tutor, 

(a)  Vid.  post.  Stat.  Maiib»        (h)  Bract.  10.  b,        (c)  Ibid.  1 1 .  b. 
VOL.  !•  X 


290  HENRY  III.  CHAF.  r. 

as  A^  law  allowed  them  to  meliorate  their  condition,  though 
not  to  lessen  it  by  making  a  gift^  even  with  consent  of 
their  tntor :  the  same  of  a  person  deaf  and  dumb ;  a  person 
taken  prisoner  by  an  enemy^while  in  the  enemy's  custody; 
or  a  leper  removed  from  the  converse  of  mankind.  Others 
were  incapacitated 'sui  modo.  Thus  archbishops,  bishops, 
abbots  and  pricnrs,  couM  not  make  gifts  without  the  assent 
of  the  chapter ;  nor  the  chapter  widiout  the  assent  of  the 
king,  or  other  patron,  whoever  he.might.be;  the  con- 
currence  of  sdl,  whose  kterest  was  concerned,  bein^abso- 
lutely  requisite.  Rectors  of  churches,  as  they  possessed 
nothing  but  in  the  name  of  their  churches,  could  make  no 
alienation  thereof  but  by  consent  of  the  bishop  or  patron. 
(a) ;  nor  even  make  any  change  therein  for  the  better  (&)• 
Bra<!;ton  lays  it  down,  that  a  bastard  couldnot  give  his  land 
unless  he  had  heirs  of  his  body,  or  he  had  made  lawful 
assigns  thereof,  conformably  with  the  terms  of  the  dona- 
tion. This  restriction  on  the  alienati<$n  of  a  bastard  seems 
to  have  been  imposed  in  favour  of  the  lord,  who,  as  the 
law  now  stood  (though  it  was  otherwise  in  Glanviile^s 
time),  would,  on  failure  of  heirs,  succeed  by  escheat.  For 
a  similar  reason  no  one  charged  widi  felony  could  alien  his 
land  with  e£fect,  though  the  gift  would  hold  till  he  wae 
convicted,  and  if  he  was  acquUtl^l  would  be  valid.  All 
gifts  between  a  husband  and  wife  were  void  (c) ;  nor  could 
a  husband  give  his  land  to  another,  to  be  conveyed  by  the 
donee  to  his  wife  in  his  lif&-time,  or  after  his  death,  as 
that  would  be  a  fraud  upon  the  letter  of  the  law. 

Thus  far  of  the  persons  who  mischt  make  a  eift 

of  land ;  next  of  those  to  whom  a  gift  may  be 

made.   A  gift,  as  has  been  before  said>  m^ht  be  made  to  a 

minor ;  and  in  such  a  case,  a  tutor,  or  curator,  used  to  be 

tff^ointed  to  accept  and  take  care  of  such  gift ;  but  4he  law 

(a)  So  Bncton  reads,  duere,  if  it  should  not  be  midf     (b)  Bract.  lU 
(c)  Vid.ant.su  Ui. 
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did  not  allow  the  feolBFor  to  appoint  sucfa  tutor  (fl) ;  for  that^ 
tBji  Bracton^  would  seen\  like  a  continuance  of  the  seisin^ 
instead  of  making  a  feoffment  of  it.  A  gift  might  be  made 
to  a  Jew,  unless  the  original  charter  had  a  clause  which 
forbid  such  an  alienation ;  it  being  very  common  in  those 
days  to  add  to  the  clause  of  assignment  txceptis  viris  relu 
giosis^  et  Judais:  it  seems,  that  Jews  were  not  by  law  in- 
capacitated from  taking  giftsof  land,  except  in  these  parti- 
cular cases  (6).  If  a  gift  was  made  by  a  man  to  his  wife 
and  his  children,  or  her  children  begotten  of  another  hus- 
band, the  gift,  though  void  as  to- the  wife,  would  hold  as  to 
the  others. 

r.  It  has  before  been  said,  that  a  person  might  give  what  he 
had  in  feey  for  life,  or  for  yeara;  to  which  maybe  added, 
that  he  had  this  power,  whether  he  was  seised  to  himself 
solely,-  or  in  comtton  with'  another.  He  might  also  give, 
that  which  he  had  in  expectancy  after  the  death  of  his  an- 
cestor, who  held  it  in  fee.  -  He  might  give  what  he  had  grant- 
ed  before  to  another  for  a  term  of  years,  with  a  saving  to 
the  farmer  of  bis  term;  because  tb^e  two  possee^sions  could 
▼ery  well  consist  with  each  other,  so  as  one  should  have  die 
freehold,-  and  the  other  the  term*  • 
'  It  has  before  been  shewn,  that  these  gifts  might  be  of 
greater  or  less  extent  add  duration ;  they  might  be  in  fee^ 
for  life,  in  fee  farmy  for  terta  of  life,  or  for  term  of  yeacs. 
Where  a  gift  was  for  life,  whatever  thecircumstiknees  might 
be,  the  donee  had  imwAMtlfUberum  tenementum^or^ns 
it  has  since  been  called,  a  freehold  interest, sm  as  to  have  an 
assise,  if  he  was  ejected ;  and  such  a  donee  might,  as  has 
before  been  said,  make  an  imperfect  donation  in  fee,  or  for 
life;  so  great  consideration  did  the  law  bestow  on  a  frei^- 
hold  of  any  sort  (c). 

'  (a)  Brtct.  \%b,  It4t  to  tevegreMid  that  gncfcon  halt  not  iaforaled 
Qi  by  nbom  be  was  to  be  appointed. 

These  terms  of  TiUor  and  Cikraior  are  borrowed  iVpm  the  eiril  law,  and 
tbs  appointment  of  them  to  protect  property  gi^cM  to  an  infisnt  is  adopted 
from  the  same  source.    Inst;  lib.  1.  tit.  13.  et  sequent^ 
(*)Breet.ia,         :    W  lVid.l9,b. 

<  X2     . 
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To  ascertain  ibat^U  were  actually  made  )>y  the  partiea 
wJii^e  names  werp  to  th^  deed  of  gift,  and  tbajt  they  were  41a 
aca|>acity  to  manage  th^r  affairs,  a  wcit  was  firamed  re^qpiir*- 
ing.tjbe  sheriff  to  nyake  iku|uisition  whether  the  donor  ii^as 
c(mpos  sui;  which  writ  was  either  to  be  executed  before  the 
sheriff,  and  guardians  of  the  pleas  of  the  crown,  or  before . 
the  justices  ajt  Wc^atlkiinster  (a).  There  was  anodier  writ, 
tojBQquire  if  it  wns  ^e  donor^s  seal,  or  was  really  affixed 
to  tihfi  charter  by  bim ;  and  if,  upon  enquiry,  jmy  one  was 
charged  witfi  js  f/aud  respectiog  the  gift,  he  was  aununon- 
ed  to  a^^sM^er  for  it  ijb).  Ail  gifts  should  be  free,  and  with- 
out compulsion ;  and  therefore,  should  it  be  proved  that 
any  c<^ricion  was  used  with  the  donor,  the  gift  Was  revoked; 
bitf  ^f  the  domr  dij^^mbled  ^  force^  and  did  not  ^ompUili 
of  it  till  ftoiii^  l^igth  <^  time,  h^  woidcf  not  be  permiltted  af- 
terwards to  invaUdate  the  gift  by  sudi  a  auggestipn.  If  it 
was  in  ime  of  war,  he  was  to  make  a  dedaratioo  thereof  aa 
soon  as  peape  was  restored ;  if  in  time  of  p^'aice,  then,  says 
SnM?ton,  as  soon  as  he  had  escaped  irom  Uie  d«ress,  he 
wa^  to  praise  a  hue  and  cry  afterihe  parties ;  and  in  i»ther 
of  these  cases,  he  would  be  considered  by  tiblaw  as  having 
done  all  in  his  power  (c). 

or  iiB9i«  Having  prenised  th€9e.observalions«oncen]k 
^ifU-  1)^  the  capac&y  .of  persons  to  become  donoia 
and  donees ;  the  next  subject  ia  die  dojNitioaitself.  It  haa 
beea  said  that  donations  veie^  some  of  ^bem,  nmple  and 
pure ;  that  is,  where  no  condition  or  modificatioji  was  ai^ 
nexed.  The>foUowiiig  is  a  pure  and  simple  gift  of  land» 
and,  aa  it  was  the  common  forn^  pf  gifts  or  feofim^nts  at 
Ibis  time,  is  very  well  worthy  of  notice:  Dq  Uiti  tmt^ssi^ 
terram  in  viUd  taU,pr9  haaagio  €t  fitrviiio  suQ,  haiin^m 
et  tenendam  eidem  tali  et  haredibus  sui$  df  mfiif^hfiTsdUfUf 
nuis  taniim^  ad  tales  termmoaj  pro  omni  sfrvitio,  pt  con^ 
metudine  sectUaH,  et  demands  i  etego  et  Iwiredes  mei  war* 
raniizabimm,  acquietabimm,  et  defendemus  inferpetuum 

(a)  Bract.  U,  b*        (6)  Ibid.  15.  (0  Ibid.  16.  b. 
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pradktum  tdlem,  et  haredes  suos,  versus  omnes  gentes 
per  pritdictum  seroitium,  S^c.  A  gift  like  this,  tali  et  ha- 
*  redibus  suis,  was  to  be  understood  in  the  large  sensie  of  the 
term  k^reSf  and  as  comprehending  all  heirs,  both  near  and 
remote  (a).  Another  way  of  enlarging  this  clause  was^ 
tail  et  hteredibus  suis,vetcui  terram  illamdarevel  assign 
nare  volueritf  with  a  clause  of  warranty  co-ext^nsive  with 
such  a  donation.  In  such  case,  if  the  donee  assigned 
and  died'  wit&aut  heirs,  the  donor  was  bound  to  warrant 
the  assignee;  which  could  not  be  without  such  av express 
engagement  in  die  deed  of  gift;  so  that  the  express  men* 
^n  of  assignees  seemed  necessary  to  give  a  complete' 
power  of  alienation. 

As  a  gift  might  be  made  largely,  so  it  might,  as  before 
stated^  be  (^arctata,  and  confined  to  particular  heirs ;  as, 
tenendam  sibi,  et  kitredibus mis  Qtos  de  cabnb  sua  et 

incORE   SIBI  DESPONSATA  PttOCREATOS   HABVERIT; 

or,  tuii  et  uxori  stue,  or  cum  tdlijilii  med,  S^c,  tenendam  sibi 
et  ka^redibus  suis  de  came  talis  uxoris,  otfitia  exeuntibus, 
Sfc.  in  these  cases  the  inheritance  descended  to  the  par- 
ticular heirsthere  specified,  to  the  exclusion  of  all  others. 
If  a  person  so  infeoffed  should  infeoff  any  other,  the  heirs 
would  bd  bound  to  warranty ;  for  though  some  had  endea-* 
Tourbd  to  maintain  that  they  took  together  widi  their  an- 
cestor, yet  Bracton  denies  it,  and  says,  they  only  took  hy 
descent  And  should  the  person  so  infeoffed  have  no  suc^ 
hm«,  or  they  should-  fail,  the  land  would  revert  to  the 
donor  by  a  tacit  condition,  without  any  mention  thereof  in 
the  gift. 

The  construction  of  law,  upon  the  estate  and  interest  of 
such  dcmees  was^  drat,  in  the  first  of  the.  above  cases,  should 
tHere  be  no  hmr,  the  land  ^iven  would  be  a  freehold  in  the 
doue^,  but  not  a  fee ;  in  the  second^  it  would  be  a  freehold 
.till  heirs  were  bom,  and  then  it  would  become  a  fee;  and 
when  they  fiiiled^  it  would  again  become  only  a  freehold. 

(a)  Bract.  17. 
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Thns,  we  see^  it  wa«  at]  the  pleasure  of  the  donor,  at  the 
creation  of  the  gift,  to  modify  it  as  he  pleased,  however  con« 
trary  to  the  general  disposition  the  law  would  make  thereof; 
in  which  instances,  the  maxim,  that  conventio  vincit  legenij 
was  the  principle  which  governed :  and  this  was  not  only 
in  prescribing  what  heirs  should  inherit,  but  also  in  the 
service  to  be  performed;  which,  as  has  been  seen  before, 
was  in  the  breast  of  the  feoffor  to  order  as  he  liked,  so  as 
he  warranted  his  tenant  against  the  chief  lords  {a). 
Of  conditional  ^^  ^^^^  hitherto  spoken  of  the  hefrs 
gifts.  that  were  pointed  out  by  the  will  of  the 
donor  to  succeed  to  the  inheritance.  We  shall  next 
take  notice  *of  the  conditions  and  modifications  under 
which  the  inheritance  was  to  be  enjoyed;  and  these 
imported  sometimes .  a  burtlien^  sometimes  a  benefit,  to 
the  donee,  and  were  of  diffierent  kinds.  Thus  a  gift  might 
be,  tenendum  sibi  et  hteredibus  suis,  si  karedes  habneri 
de  corpore  suo  procreatos:  yfhere,  if  the  donee  had  heirs 
of  his  body,  though  they  afterwards  failed,  yet  he  had  sa- 
tisfied the  conditiop,  and  all  his  heirs,  without  distinction, 
became  entitled  to  inherit :  but  if  no  such  heir  had  beeti 
bom,  the  land  given  would  have  been  only  a  freehold,  and 
would  return  to  the  donor,  to  the  exclusion  of  the  heirs 
general,  because  the  condition  had  not  been  fulfilled.'  If  a 
gift  was  viro  et  uxori,  et  haredihus  uxjoris;  or,  viro  et  tir- 
erf,  et  haredibus  viri ;  or,  viro  et  uxori  et  haredibm  com- 
munibus,  SI  tales  extiterintj  vel  si  non  extiterintj  tunc 
€pi9  h^redibus  qui  alium  supercixerit ;  the^  were  all  sub 
modo.  Others  were  sub  modo,  and  also  adjectd  conditione\ 
as.  Do  tali  tantam  terram,  ttt  det  mibi  tantum;  or,  ut 
mihi  inveniat  necessaria.  These  gifts,  (hough  not^wholly 
gratuitous,  yet,  Bracton  says,  were  simplex^  pura*^  and 
if  livery  was  given  thereon,  they  could  not  be  revoked, 
though  the  condition  v^as  not  performed,  tmlesji  there  had^ 

(«)  Br»ct  17.  b. 
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been  an  express  covenant  entitling  the  donor  to  enter  for 
breach  of  the  condition  (a). 

The  limitation  of  estates  went  nluch  further  than  what 
has  yet  been  stated.  A  person  would  make  a  gift  to  his 
eldest  son  ^.  t^endum  sibi  et  haredibuf  suis  de  corpore 
suo  procreatis ;  and  if  he  had  no  suph  beirs^  or  they  should 
faily  then  to  his  second  son  JB.  to  whom  he  directed  it  to 
Keverty  to  have  and  to  hold  to  him  in  the  same  manner ; 
and  upon  like  failure  to  C«  his  third  son,  in  the  like  way; 
and  so  on :  and  if  the  said  A.  B,^  and  C.  all  died  without 
such  heirs,  the  land  to  revert  to  the  donor  and  his  heirs ; 
which  last  was  unnecessaryf  as  the  law  would^^of  course^ 
give  the  reverter  to  him« .  Other  gifts  were  as  large  as  the 
forme/  was  confined ;  as,  tenendum  tibi  et  haredibus  tuis, 
vel  cut  dare,  vel  assignare  in  vitd,  vel  in  morte  legare  »o- 
lucris.  A  regard  to  the  will  of  the  donor  induced  them  to 
support  such  gifts  ;  for  Bracton  lays  it  down,  that  if  the 
legatee  got  the  seisin,  and  an  assise  was  brought  against  him 
by  the  heir,  he  might  plead  the  form  of  the  gift,  and  it 
would  be  a  bar  (b) :  so  that  the  restraint  upon  gifts  of  land 
hy  will,  which  seemed  one  df  the  strictest  points  jn  the  law 
of  landed  property,  might  be  dispensed  with 'by  the  spe- 
cial form  of  the  oiiginal  gift^ 

Innumerable  were  the  conditions  upon  which  gifts  might 
be  made.  Some  of  these  were  conditions  precedent,  and 
some  subsequent,  to  the  vesting  of  the  estate  given :  some 
of  them  were  supported  by  law,  and  some  not;  and  va- 
rious were  the  reasons  given  why  they  should  not  be  sup- 
ported. A  few  instances  of  this  kind  will  serve;  as^  Do 
tibi  talem  tjBrram,  si  Titius  voluerit;  si  navis  venerit  ex 
Asid;  si  Titius  venerit  ex  Jerusalem  ;  si  mihi  decern  aureos 
dederis;  si  calum  digito  tetigeris ;  and  the  like  (c);  some 
of  which  were  accompanied  with  an  express  condition  of 
reverter  on  failure  in  performing  the  terms  on  which  the  . 
gift  was  made^  and  some  not. 

(«)  Bract.  18.  a.  b.  (if)  B»id.  18.  b.  (^  Ibid»  19. 
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The  course  of  descent  was  entirdj  under  llle  contraol 
of  the  donor  in  making  the  gift.  A  gift  wa»  sometiines- 
made  to  a  person  for  a  term  of  years,  and  aft«r  that  terra  to 
revert  to  the  donor ;  with  an^  agreement  that  if  the  donor 
died  within  the  term,  the  land  should  remain  to  the  donee* . 
for  life,  or  in  fee,  as  it  might  happen.  Thus  a  freehold 
and  fee  might  be  rabed  by  a  condition ;  md  in  the  saime  < 
manner  might  be  changed  into  a  term ;  for  when  a  gift 
was  made  for  life,  it  might  be  added  as  tt  condition,  that, 
should  the  tenant  die  within  a  certain  time  (a),  his'heirs,  te* 
nants,  assigns,  or  executors,  should  retain^  the  land  for  a 
certain  term  after  his  death.  When  land  was  given  to  a 
creditor  in  vadiurh,  it  Vfns  sometimes  agreed,  that  if  the 
money  was  not  paid  at  an  appointed  day,  he  should  hold  it 
to  him  and  his  heirs.  Gifts  were  often  made  for  a  term  of 
years,  yet  so  as  to  be  restored  to  the  donor,  if  he  ev«*  re* 
turned  into  the  kingdom ;  but  if  he  died  in  his  voyage,  or- 
did  not  r^um,  to  remain  to  the  termor  in  fee;  upon  the 
performance  of  which  condition  the  term  ceased,  and  die 
fee  c6mmenced(^). 

In  all  gifts  in  maritagtuniy  or  to  a  bastardy  there  was  aif 
express  or  tacit  condition  of  reverter.    If  land  was  given' 
to  a  bastard  in  marriage  with  a.  woman,  it  was  always 
either  to  them  e^  haredibus  eorum  communibns,  or,  hme- 
dibus  ipsim  uxoris  tantum.    In  the  former  case,  there  was, 
by  a  tacit  condition  in  the  gift,  a  reverter  to  the  donor, 
upon  failure  of  common  heirs :  in  the  latter,  if  she  hstd  heirs 
by  the  bastard,  the  land  went  to  them :  if  she  had  none,  it 
descended  to  other  heirs  of  the  wife,  whether  bom  of  ano- 
ther husband,  or  collateral .    Supppse  land  was  given  to  a 
bastard  solely,  without  his  wife,  et  et  haredibus,  suis,  or  ei 
et  assignatis  sttis ;  in  the  former  case,  upon  failure  of  heirs, 
whether  homage  had  been  done  or  not,  the  land,  contrary' 
to  the  usage  in  GlanvilleV  time(c),  escheated  for  want  of 

(rtj Bract.  19.  b.  {h)  Ibid.  30,  (c)  Vid.  ant  119. 
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bem ;  io  the  latter,  if  he  had  made  an  alienation,  it  was 
good,  though  there  was  a*  failure  ^f  heirs  (a).  If  a  bastard 
had  a  brother,  that  brother  could  not  take  from  him  by 
descent. 

Land  was  sometinies  given  before  the  espousals  by  some 
relation  of  the  wife  to  the  husband  with  his  wife,  or  to  both 
of  them ;  as,  tali  viro  et  uxori  su(e,  et  eorum  haredibus, 
or  alieui  mulieri  ad  se  maritandum,  or  simply,  without 
any  mention  of  marriage ;  but  if  there  was  mention  of 
niarriage,  then  the  land  so  given  was  called  maritagiwn. 
A  maritagiunl  used  to  be  given  either  before,  or  at  the 
time  of,  or  after,  the  matrimonial  contract.  '  MaHiagium 
was,  as  has  been  said  before  (b)]  of  two  kinds :  it  wnsfree, 
or  not  free ;  the  particulars  of  which  distinction  were  now^  ^ 

more  minutely  set  forth,  than  in  the  time  of  Glanville. 
Liberum  maritagium  ^2^j  where  the  donor  was  willing 
that  the  land  should  be  quit  and  free  from  all  secular  ser- 
vice {c)  belonging  to  the  lord  of  the  fee,  so  as  to  perform  no 
service  down  to  the  third  heir  inclusive,  and  the  fourth  de* 
gree*  The  degrees  were  computed  in  this  way :  the  donet 
made  the  first,  hi&b^rjthe  second,  his  heir  the  third,  and  j 

the  heir  #f  the  fiw^Hieir  the  fourth.  The  heirs  vfere^tC^ricU 
computed  thus :  the  son  or  daughter  of  the  donee  was  the 
firsts  the  son  or  daughter  of  them  the  second,  and  their  son 
or  daughter  flie  third ;  which  third  heir  was  to  do  homage' 
and  perform  the  service.  As  there  was  a  reverter  to  the 
donor,  on  failure  of  heirs,  there  was  to  be  no  homage  in 
these  gifts ;  but  should  those  in  the  right  line  fail,  the  land 
would  go  to  the  rensoter  heirs,  if  the  form  of  the  gift  allow* 
edit(d). 

.These^pfts  were  made  in  different  ways-  If  land  veas 
giientali^littmea  ad  se  maritandum^  without  mention  of 
h^rs,  this  conveyed  only  a  freehold,  and  not  a  fee;  and 
therefore,  after  the  death  of  the  wife,  it  reverted  to  the 
donor ;  nor  had  the  husband  any  claim  upon  it  per  legem 

(a)  Bract.  20.  b.  Vid.  aut  290.        {b)  Vid.  ant.  ISl'.      (c)  Bract.  81, 
((f)  Ibid.  21. 1^. 
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Attglut  (a).  If  it  wa8  ad  $e  maritandamy  et  thmiain  nbi 
et  haredibus  suisy  generally ;  Aen,  though  ahe  had  no  beirf 
of  her  body,  the  remoter  would  be  called  io^  and  die  hus- 
band would  possess  it  per  legem  jlngluE.  If  it  was  con* 
fitoed  to  particular  heirs,  it  reverted  on  failure  of  such  heirs. 
Thus,  if  it  was  to  ^e  common  heirs  of  die  husband  and 
wife,  and  they  had  a  daughter,  and  the  husband  ^Ued,  and 
the  widow  married  again  and  had  a  son,  die  daughter  would 
be  preferred  to* the  son ;  ^though  it  would  be  otherwise, 
had  the  gift  been  to  the  wife  only,  and  the  heirs  of  h^r 
body  (6). 
Esutes  by  The  right  of  a  husband  to  retain  the  land  of 
courtesy.  |j^  deceased  wife  per  legem  Anglian  is  defined 
by  Glanville  and  Bracton  in  the  same  maimer,  except  that 
the  former  (c)  states  it  as  if  confined  to  estates  given  with 
the  woman  in  maritagium :  if  so,  this  claim  had  now  ex- 
tended itself;  for  Bracton  says,  the  husband  should  have 
the  land  if  he  married  a  woman  habentem  hareditatem,  vel 
^laritagiumy  vel  aliquam  terram  ex  causa  donationis, 
having  any  inheritaiice,  whether  a  maritagium  or  other 
gift  of  land  (d).  He  agrees  likewise  with  Glanville,  that 
^  the  second  husband  was  equally  intided^fth  the  first.  It 
seems,  one  Stephanus  de  Segrave,  whose  name  we  find 
among  the  justices  itinerant. in  this  reign,  had  written  a 
4r^atise,  in  which  he  had  combated  this  opinion,  as  found- 
ed on  a  misconception  of  the  meaning  and  design  of  this 
sort  of  estate.  He  thought  there  was  an  injustice  in  giving 
an  estate  per  legem  AnglitR  to  the  second  husband,  more 
especially  when  there  were  children  alive  of  the  first  mar* 
riage. 

.  The  crying  of  the  child,  which  was  a  necejssary  circum- 
stance towards  establishing  a  title  to  this  estate,  was' to  be 
proved  per  sectam  sufficientemf  consisting  of  persons  who 
heard,  with  their  own  ears,  the  cry  i  and  not  by  those  who 
had  it  by  hearsay.  The  cry  was  only  an  evidence  of  the 
child  being  born  alive ;  but  tliis  evidence  was  more  re- 
(a)  Bract.  23.  b.    {b)  Id.  ibid;     (c)  Vid.  fcnt  122.     (<Q  Bract  437.  b. 
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garded  than  any  tesdmonj  of  midwives  of  nurses/  who 
niight.be  induced,  by  variotts  motives;  to  give  fabe  testi- 
Uiony;  and  no  proof  of.tlie  child  being  bom  alive;  and 
christened  ds  such,  would  be  received  in  lieu  thereof.  So 
r^id  were  the  lawyers  of  those  day^  in  exacting  this  only 
proof  of  life,  that  where  the  child  was  born  deaf  and  dumb, 
tiiey  pronounced,. ^amen  clamorem  efruttere  djsb£T,  sive 
n^a^culus  nvefamina ;  which  expectation  had  been  thrown 
by  die  lawyeiB  of  those  days  into  a  singular  monkisji  verse  (a)« 
If  the  child  was  a  monster,  and,  instead  of  ^  (^^or,  utter* 
ed  arugitus,  as  Bracton  expresses  it,  it  would  not  satbfj 
the  requisite  of.  the  law,  much  less  would  a  birth  that  was 
supposititious  (i). 

The  teiknMxt,  pet  legem  Anglia  was  to  have  all  incidents 
that  happened,  whether  in  services,  wards,  reliefs,  or  the 
like,  during  his  life;  but  if  any  land,  or  inheritance,  fell  in 
after  the  death,  of  the  wife,  s*ich  accession  .went  to  the 
heir,  if  of  age ;  if  not,  to  the  chief  lord  who  had  custody 
of  him;  as  likewise  did  tb^  wards  and  the  like;  it  being 
a  rule,  that  the  husband  should  retain  nothing  that  did  not 
accrue  in  the  life^time  of  the  wife. 

Among  other  impedii|ients  to  the  husband  claiming  this 
.  estati^  Bracton  reckons  that  of  having  machinatus  in  mov" 
tern  usoris;  and  thi^,  Im  ^^J9,  would  be  a  good  plea  to 
bar  him  of  his  right.  .  If  no  heir  was  born  of  the  marriage, 
and  the  husband  h^ld.  possession  by  force,  after  thp  death 
of  the  wife,  t)ie.. next  heir  might  hs^ve  the  following  writ, 
which  is  recorded  to  have  been  framed  for  one  Ranulphus 
de  Dadescomb  hy-W^dfi  Ralegh^  a  name  often  found 
among  the  justices  ;of  jdijis  .period.  Rcj:  vicecomiti  salu- 
tern.  Osttndit  twtbis  A^  qM^  cum  B.  et,  C,  uxor  ejus, 
t^nuias^nt  taniam  terram,  S$c^^lfJ^Sfet  hareditatem  ipsius 
G.  q%uB  nuper  olfiii  sine  ha^rede  de' cqrpore  sao  procreato 
(iU  dicitur),  unde  terra  ilia  desc^ndqi^  flebuit  adpradic-;, 

(«)  The  verse  is  at  follows : 

Ajpm  dicwit  e  vel  a  quUquot  na$cuntur  aiTEvi. 
(*)  Bractw  43S.   '  '     , 
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Hum  A.  umi  ad  propitiquidrem  htsredim  ^mu$  C»  quia 
pradu^a  Csineharede  deeorporesmproereatodeeemt;. 
ukmB^potimMfempradkiaC.tiXarunufconimlqiem^ 
ei-canm^udinemregm  nastri  cumviiui  tetmet  in  eddem, 
ka  qtAdpradkhu  A.  in  pradictam  terram,  ut  in  Jus^et 
kartditaiem  nkm,  if^r€$9ltm  haberenon  poieiL  Etiiea 
t&i  prtecipimus,  qtM  si  prmdictu^  A.  fecerit  te,  ifc.  tunc 
iummoneas,  Ife*  pr^ntictum  J3.  qubd  sit  coram  jusiOieriis, 
t^*  asiensttrus  quare  dtforceai^  eidem  A.  prmdidam  ter*^ 
ram,  et  haSeas  Un,  fyc.  (a)  whidi  seems  to  be  the  most 
mnple  foim  of  a  writ  of  entry ;  a  specbs  of  writs  wfaidi< 
had  ktdj  grown  into  vogue^  a&d  of  Which  more  w31  be 
sud  in  the  proper  place. 

Harii^  said  thus  mnch  of  estates  which  reverted  to  the 

donor  upon  a  condition  expressed^  or  implied^  it  miry  be* 

requisite  to  consider  the  effect  and  confie^ence  of  such  a^ 

Of rcTcrsions.  ^^^^^^^  ^  reversioui     Ifbe  rev^oner,  sayH' 

Bracton^  was  considered  neidier  pro  htcrede 

sor  hco  hartdis ;  nor  was  he  bound  to  warrant  any  thing' 

done  by  the  donee^  Wcept  the  appointment  of  dower ; 

and  this  only,  where  the  donation  was  pnrei  without  any> 

condition  or  modification  whatever*    Land  reverted  not 

only  for  a  failure  of  heirs  or  assigns^  but  in  case  of  fdofff> 

committed  by  the  tenant^  which  threw  a  pei^tuai  impe<* 

dinent  in  the  way  of  descent;   in  vAAiiAx  instance,  it* 

might  happen  that  the  donor  had. made*  a  reservation  of ' 

tiie  services  to  himself^  which  made  hhn  lord,  ami^tlitti  he- 

took  it  as  an  escheat.    In  such  case,  he  was  deemed  in  lodOt 

hiiredisy  and,  was  accordmgly  bound  to  warrant  whatevor^ 

was  completed  by  the  donee  before  the  felony;  as  any^ 

gift  or  demise  for  a  term,  provided  the  act  was  complete;: 

for  if  it  was'liot,  as,  from  the  nature  of  the  things  was  the^ 

case  in  dower,  it  would  not  avail  after  a  c6nviotiOtt'for' 

felony ;  nor  was  the  donor,  though  he  came  in  loco  hars^ 

dis,  bound  to  warrant  it(i). 

(a)  Bract.  438.  b.  (*)  IWd.  1$. 


CHA?.  V.  HEN«Y  HI.  aai 

Weihft^  ii]th(^rto  been  flfpenkiBg  of  estates  QWUadumh 
pufen  tp  a  man  aiid  his  heirg;  but  land  ivas  ^^- 
aotn^mes  given  ad  terminum  or  eui  tempm,  for  a  term  | 
as  for  a  (n)  tenaa  of  life,  or  years ;  that  is,  the  life  of  the 
g^Wtor,  0^  grantee:  or  for  a  time;  as  ivhere  a  gift^aa 
^'  till  pKmsion  nnas  made  for  the  ddof^e.''  In  gifts  of  this 
kbid  it  !vras  isipprtant  whether  there  \vas  only  m^ition  that 
llie  d^or^shottjd  laiake  prevision,  withoiit  sayitig  any  tfiing  ^ 
of  his  h^f^  or  both  the  doiBi»!  aw)  his  heirs  were  indudsd ; 
wi  whether  i|:  was  to  be  for  the  donee  only,  or  the  dopei^ 
wd  his  heirs.  If  the  donor's  heirs  wa-e  not  ioclnded,  and 
no  proTi/uon  was  cn^de  in  die  life  of  fhe  donoor  or  donee^ 
the  lainliftimained  in  fee  to  the  donee  $  but  if  provisioo 
was  made  in  their  liyes,  the  land  reverted  to  the  doncur  by 
the  fdHnn  of  the  gift.  If  the  heirs  ^  the  donor  only  li^re 
indndfe^y  amd  not  thosei  of  the  donee^  and  ndithar  the 
donor  jpfx  Im  h^irs  provided  for  thie  donee  in  las  life,  the 
'land  reUHdned  txl  thfS  donee  and  his  heirs  in  fee,  ahhough 
the  heir  of  the  donor  or  the  donor  himself  wtas  ready  to 
provide  for  the  heirs  ^  the  ^kmef^,  ^fi^  the  donee'«  d^^ 
But  if,  on  the  other  baiad,  the  heirs  of  the  donee  and  th«sf 
of  the  donor  weare  menticmed,  and  the  donor  provided  for 
the  domij$>  or  hi«  heirs,  l^p  lend  reverted  lo  the  dteor; 
and fbfHild  diedonor  li^ve  made  no  provision  in  hi» life^ 
time,  it  waff  not  siMQfiient  that  his  h^rs  wer^  ready  to  d^ 
it,  b^anse^tbeforuft  of  tb0gifi^  required  it  to  he  oth^wise. 
If  there  was  np  mention  pf  heire  at  nil,  the^  should  4# 
d<»ior  make  no  prQvisi^  for  the  done^  dating  Iheir  Joint 
liires>  the  law  wap,  thnt  the  land  should  remain  i^  fee  ^ 
the  donee*  If  Ipnd  was  g^venfor  the  bfe  c^  the  donees 
and  noft  of  this  donor,  nor  in  fee^  ti^n  it  was  considered 
ae  a  freehold  in  tibe  d<^ee:  if  the  reveive,  ihen  the  law 
considi^ned  it  an  the  freehold  of  die  donor,  and  not  of  tbe 


(«)  Thii  was  called  a  holeUng  adfrmam^  and  the  persons  so  ho)din|p  were 
oaUed^&moni,  Femo,  in  tbe  Italian,  signifies  a  iforgm  or  corih-^i. 
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.  donee,  because  it  mighty  if  the  donor  died  first,  be  re- 
voked in- the  life  of  the  donee,  and  revert  to  the  heirs  of 
Ae  donor.  Again,  if  a  ^ft  was  made  for  the  life  of  the 
donor  to  Ae  donee  and  his  heirs,  then,  should  the  donee 
die  first,  his  heirs  would  hold  it  for  the  life  of  the  donor, 
and  they  could  recover  in  an  assise  of  mortaundestor, 
stating  that  their  ancestor  died  sebed  as  of  fee  (a) :  and  if 
Ae  donor  died  first,  then,  for  Ae  reason  above  given,  it 
be^me  the  freehold  of  the  donor  and  not  of  the  donee* 
If  there  was  no  mention  of  heirs  of  the  donee,  yet  the 
land  needed  not  immediately,  in  such  case,  revert  of  course 
to  the  donor ;  for  the  donee  inigtit,  if  h^  pleased,  make  a 
testament  of  it,  as  of  any  chattel ;  and  such  a  wiH,  accord* 
ing  to  Bracton,  was  good  in  law; 

If  a  gift  was  made  by  a  man  for  him  and  his  heirs  with- 
out naming  the  heirs  of  the  donee,  and  witfiout  saying 
expressly  it  should  be  for  life,  yet  the  land  became  tke/ree" 
hold  of  the  donee  as  long  as  he  lived.  But  should  a  gift 
be  made  ad  terminum  annorum,  for  a  term  of  years,  how- 
ever long,  even  though  it  exceeded  the  usual  length  of 
man's  life,  yet  the  donee  did  not  by  such  a  gift  obtain  a 
freehold ;  because  a  term  of  years  Was  a  certain  and  deter- 
minate period,  and  the  term  of  life  uncertain  ;  the  uncer- 
tainty of  the  determination  of  the  estate  being  what  Brac- 
ton flneems  to  consider  as  absolutely  necessary  to  constitute 
a  ftediold-interest.  A  term  of  years  was  treated  as  an  in- 
terest that  did  not  at  all  impede  any  further  dispotition  of 
die  land  so  held ;  /or  the  person  who  let  it,  might  within 
the  term  make  a  gift  of  the  land  to  another,  or  to  the 
same  person  in  fee.  If  it  was  to  the  farmer,  one  sort  of 
possession  would  thus  be  changed  into  another;  if  to  ano- 
ther, the  possession  of  the  farmer  would  still  remain  un- 
impaired ;  for  a  term  and  a  feoffment  of  the  same  land 
might  consist  very  well  together.  In  such  case,  there 
\        •        .     ;  .    ^  • ,        , 

(a)  Bract.  99.  \>,  ^    , 
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would  ^t)e  different  and  distinct  rights.  To  the  feoffee 
would  belong  the  property  of  the  fee  and  the  freehold ;  the 
farmer  could  claim  nothing  but  the  usufruct,  that  is^  to 
enjoy  the  use  and  produce  freely  during  his  term,  without 
any  obstrpction  from  the  feoffee.  ^ 

Land^  says  Bracton^  might  be  given  at  the  will  of  the  | 
giver,  and  so  on  as  long  as  he  pleased,  determinoin  termi*  \ 
num^zxiA  de  anno-in  annum;  under. which  lease  the  person 
taking  had  no  freehold ;  the  owner  of  \}^e proprietas  could   v 
at  ainy  time  reclaim  it,  as  being  nothing  in  law  but  a  pre* 
carious  possession  (a). 

Another  sort  of  gifts  was  to  cathedral,  conventual,  ancl 
parochial  churches,  and  religious  men.  These  were  said 
to  be  in  liberam  eleemosynam.  They  were  sometimes  in  ^ 
liberam  et  perpetuam  ehemosynam;  in  which  cases^  the 
donee  was  not  excused  from  the  burthen  of  service :  but  if 
the  gift  was  what  they  termed  in  liberam,  puram,  et  per^' 
petuam  eleemosyndm,  thep  he  was ;  and  the  donor  and  his 
heirs  were  bound  to  warrant  the  donee  against  all  claims 
^f  the  chief  lord  (&) . 

The  next  'subject  is  the  cdhsideration  th6  law  n^^^^ 
had  of  the  several  before-mentioned ,  gifts ;  all 
which  were  imperfect,  till  possession  or  seisin  was^iven 
r  to  the  donee.  The  degrees  of  possession  made  a  subject 
of  very  minute  distinction  and  refinement  at  this  time,  and 
is  discoursed  on  by  Bractoii(c)  at  length.  It  is  sufScient 
to, say,  that  the  completest  possession  which  coald  be  had/ 
was,  when  the  Ju5>  and  seisina,  the  title  to  the  land,  and 
the  seisin  of  it,  went  together ;  for  the  donee  had  dien 
Juris  et  seisiniB  conjunction  the  highest  of  all  titles (/2), 
But  diis  could  not  be  obtained  without  a  formal  traditio, 
or  livery ;  for  land  was  not  transferred  by  homage,  nor  by 
executing  charters  or  instruments,  however  publicly  thqr 
might  be  transacted,  but  by  the  donor  giving  fiali  and  com* 

(«)  Bract.  27.  b.        {b)  14.  ibid.        (<r)  U.  S8.  b«        {d)  Id.  39.  b. 


,M4  HENRY  III.  OHAP.v. 

plete  seisiii  thereof  to  the  donee^  either  in  person  or  by 
attCMTiey.  This  was  by  piibUcly  reading -the  charter  (and 
if  livery  wa^  made  by  attorney,  by  reading  the  letters  of 
attorney)  in  presence  jpf  the  neighbours,  who  were  called 
together  for  that  particular  purpose;  upon  which  the 
donor  retired  from  die  possession,  both  corpore  et  dnimo, 
without  any  intention  of  returning  to  it  as  lord ;  and  the 
donee  was  put  into  the  vacant  possession^i  animo  et  cor* 
pore,  with  a  resolution  of  retaining  possession ;  in  short, 
<Hie  party  ceased,  and  the  other  be^an  to  possess  it :  for  . 
the  donor  never  ceased  to  possess  till  the  donee  was  fully 
in  seisin ;  it  being  a  rule  of  law,  that  the  sebin  could  pot 
n^nain  vacant  for  the  minutest  space  of  time.  This  is  the 
account  given  of  livery  by  Bracton,  who  adds  thb  defini- 
tion of  it :  de  re  corporali  de  personi  in  personam  de  manu 
.propria  vel  aliena  (that  is,  of  ap  attorney)  in  altenm  ma" 
mtmgratmtu  translatio.  And  if  livery  was  thu«  made  by 
the  true  owner  of  the  land,  the  donee  had  immediately  the 
freehold  by.i:eaflon  of  tbejfum  et  seinne  cor0unctio(fl). 

There  were  some  cases  where  livery  was  not  necessary, 
and  any  expression  of  Utib  ovmer^s  will,  that  the  pro- 
perty should  be  changed,  had  the  same  effect  as  livery : 
Ihiis,  where  land  was  lett  for  a  term  of  life,  or  years,  and 
afterwards  the  donor  sold  or  gave  it  wholly  to  the  donee^ 
it  became  the  property  of  the  donee  immediately :  the 
same  wbere  a  person  was  in  possession  by  (Uss^sin  or  in- 
trusion (6);  the  law  allowing,  in  these  cases,  a  fiction  to 
anpply  the  fact  of  the  land  having  really  passed  out  of  one 
l»a]id  into  theotb^* 

When  a  livery  was  made,  it  had  the  effect  of  convey-. 

iog  to  the  person  to  whom  it  was  made,  every  thing  the 

makar  of  it  had:  whedier  lie  had-a  mere  right  and  property 

t>f  die  fee,  a  freehold,  or  U8itfiiict,'it  all  belonged  t^  the 

•  donee.    Buet  for  this  paqpose,  it  was  not  sufficient  that  the 

(c)  Braet.  99.:b.  <i)  Id.  40.  b. 
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donee  came  iato  the  occupation  of  pan  of  the  land ;  for 
if  any  person  belonging  to  the  donor  remained  on  another 
part^  he  thereby  retained  the  whole^  notwithstiEmding  the 
livery:  and  it  was  absolutely  necessary  towards  completing 
the  livery^  that  the  donor  and  every  one  belonging  to  b)m 
should  leave  the  land.  If  the  person  making  livery  had 
only  the  usufruct^  yet  he  thereby  gave  to  his  feoffee  a  free^ 
hold^  as  far  as  concerned  himself^  and  all  others  M^ho  ha4 
no  right;  though  not  as  against  the  true  owner.  If  lui 
had  nothing;  nothing  hexould  give;  yet  if  a  person  was( 
only  in  possession^  let  that  be  as  inferior  as  might  be;  it  ^ 
clearly  laid  down  by  Bracton,  that  he  could  give  a  preca-^ 
rious  fee  and  freehold  by  livery  (a).  As  livery  might  be 
made  either  by  die  donor  in  person  or  his  attorney,  so  it 
might  be  accepted  either  by  the  donee  or  by  his  at« 
torney(6). 

Land  might  be  transferred  not  only  by  a  legal  title^ 
and  livery  thereon,  biit  without  title  or  livery  at  ^11, 
namely^joer  usucaptionem ;  that  is,  by  continual  and  peace* 

.  able  possession  for  a  length  of  time;  yet  what. length  of 
time  was  necessary  to  give  suph  a  rights  was  not  defined  by 

f  ^e  law,  but  was  left  to  the.  discretion  of  tlie  justices  (c)« 
Thus  all  intrudors,  disseisors,  faritiers  holding  over  their 
term,  persons  continuing  in  (>ossession>contrary  to  a  cove* 
nant  or  the  original  form  of  the  gift,  if  they,  vi^re  suffered 
to  remain  in  that  condition  widiout  any  interruption  for  a 
length  of  time,  gained  a  right  and  freehold.  Though 
this  was  the  law  amongst  subjedts,^  in  order  to  avoid  dor- 
mant and  litigious  claims,  yet  in  the  case  of  the  king  it 
was  otherwise ;  the  maxim  of  nullum  tempus  occurrit  regi 
having  already  obtained  in  his  favour  (d). 


(a)  It  is  worthy  of  remartc,  that  this  piece  of  old  taw  Was  reconsidered, 
and  after  long  discussion  coDfirmed*  500  years  after  Bracton  wrote,  in  a  fa« 
moQS  case  in  the  King's  Bench.  '  Vid.  Burr.  Rep.  60. 

(&)  Bract.  41.  b^  (c)  Ibid.~5l.  b.  (d)  ibid.  5fi.  and  103. 
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Ri  bts.  ^^  ^^^^  hidierto  been  speakkg  of  c&rporedl 

tUffg$.  It  foliowsy  diat  eometluiig  ahquU  be 
said  of  incorporeal,  and  tbe  metlods  of  tnuiafeiting  tbeau 
These  were  cal  XeAjura  and  mrvitutes,  or  rigA/s ;  and  bebg 
#Mlg9  neitber  visible  nor  tai^ble,  could  not  pass  bjitverj  : 
they  therefore  passed  by  ^feement  of  the  parties  contcactt^ 
ing  {a\  and  by  a  view  of  the  corporeal  iting  to  which  the]^ 
tidonged ;  thiis^  by  a  fictioa  of  kw^  they  became  what  was 
billed  9ua«»-possessed ;  and  he  vfao  was  so  in  poasessioa 
by  fiction  of  law,  had  a  ^uitsMise  till  he  lost  the  posses^ 
1^  by  violence  or  by  lion  user;  Car  as  possession  of  a  cop*l 
poreal  thing  coidd  be  lost  by  non  user,  so  could  a  9«£rst*pos* 
aesfflon  of  |in  incorporeal  thng.  But  wAkn  there  was  aa 
actual  user  of  ^  incorporeal  thing,  die  possession  was  re<f 
tained  by  the  user,  and  became  real^  instead  of  fictidoos  ; 
and  when  a  person  had  thus  made  use  of  his  right,  he  might 
transfer  die  right  and  the  use  to  anodier,  which  fa^re 
user  he  coald  not.  If  a  person,  however,  who  Ind  an  m^ 
corporeal  right  to  bim  and  biir  beirs,.  died  withoot  any  usev 
thereof,  the  title  would  descend  to  his  beirs. 

These  *rigfats  were  geaerally  considered  as,  andwem 
called  appurtenances  to  some  corporeal  thing,  as  to  s 
£srm  or  tenement;  and  were  ^commons,  rights  of  advow- 
son,  and  the  like  (6)*  An  advowson  and  coaunoiK  were 
sometimes  not  appurtenant  to  any  tbirig,  but  ssbanted  aa 
mdependeat  rights  (c).  Of  a  nature  amibur  to  these  were 
other  incorporeal  ^iogs,  which  wej«  given  by  the  tdi^ 
eidy,  as  liberties  and  frmchises;  such  as  jurisdiction  and 
jnchcature,  treatore*trove,  waifr,  toUs,  exemption  frons 
tolls,  and  oumberless  other  royalties^  yfiick  were  graided 
by  charter  from  the  kii^B;  to  the  jubject  (d). 

Besides  the  gifts  above-mentioned,  which,  being  trans* 
actions  between  man  and  ma^,  were  to  take  effect  imme- 
diately, there  was  another  sort,  wbich  was  to  take  effect 

Cf)  Brsct.  »3.  *.       (6)  Ibid.  M.      (c)  Ibid.  54.  b,      (lO  Ibid.  $5.  b. 
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ti$  ettmi.  A  gift  6fiiM  kittd  iHUi  ^eft^inHy  tfiii4e%  a  per- 
son ill  flMHe^^  or  jgoiti^  ii^dfa  ft  vojmgei  and  Had  in  it  « 
tacit  con^on/tiiat  it  rilbiiid  k«  tevo«ftbId'iiy«&^  twbi 
very  or  Hatuirii  6f  Hie  ^iet.  Sluliilll*  gift^b^be'^ceutuf^ 
nied  Mritk  thh  doiididoti>  H  Wafit  d  <fo/miMK  inter  til^^{ 
and  therefoit;,^  if  ttiad<&  between  l^bind  atyd  ^mk,  nmt 
void.  A  dom^to  mriis  causi  M^ttiP  cdndi'iilMt  by  the  dealkr 
of  the  ^ver.  •  * 

-     The  t>tiacipaf  gift  of  this  Idnfd  H^tU.hy  teitll-  tcstaihenti, 
ment  $  and  iMd  did  not  take  phR;^  Ml  aft^r  thte  *•     '  - 

deHfth  of  die  ^f  er  ((}>.  The  wbdle  Hw  64  testfeMdhlM  sf  ftterf 
by  GlattviUe,  i»  dtlit^ed  b)f  Bractbn  airlafw^  and  slbdi^titn^ir* 
in  fhe  Very  MM<b  of  that  awthbr;  it  Will  th^^ore  b^ 
unnec^ss^ty  to  do  mote  ^ii  Mfi^iffldl  partt  di  4)f^  more 
explicitly  treated  by  BrattOtt,  io^i^bt  vtldi^iuN^fa  iMdditioiH^ 
as  be  hs9  tiiadeloG)ttei>itte*9^ttd6(MiDfl  (A%  He  M^t^  ihat^' 
generalty,  a  iK^fe  could  not  iMll^  a>Witt  4«ith6ut  the  tonsenC 
of  h^hUiflbiind ;  y^tdiat  itlHAPb^^A  ft)insil(a¥^as  intimated 
by  Glanville)(c)  for  Ihe  t^to  niakd  a  wiRcf  the  rationa- 
bilk  part  i^faich  would  i^dflie  tl>  het  if  4i&  survived  her 
hu^atid,  a^d  pajHicidarl)»  of  ttt^h  tbi^a  ttaf  H^^t^  gi^eA  ti^if 
fok'Ihe  d!ress  and  oi^imi^nft  of  her  peMtte/at  be^  cloliiftS  Md 
jewd#^  all  Whieh  mi^t  moii«  j^ofieity  be  eil}llk:ther  owii.^ 
GbnyiDe  sa^s,  dibt  M  ddMiniiirMbil  of  \himmf 
effi^  bek^ed  f6  tbe  Ma^eiit  of  kin ;  but  Britton  saysy 
that  in  such  caseydd  eidi/da^  Had^mncoitperiinebU  tte* 
cutio  h()iu»twm.  Hm  law  u^n  the  stihfitx  of  tettatnenti 
is  thus  hk&  d<t»^n  by  ottv  rtuibc^.  The  e^pliir^e^  of  the 
fntieral'M^i^  16  b)^  aUowed  tot  of  the  kifki^^f  «lfd  Ihtf 
\vi^#  was  intitle^  to  receive  altH^ce^saA^i^  th6ie<>ttt  till 
her  quarantine  w^^  Expired;  nides^  \^t  dower  #AS  ali^iftd 
before:  If  ^  d^c^!^  Hii  ntf  nioveabl««,  dMr  heir  waH 
to  bfe  burthen^  wkhaAI  ibe  d^Ufcs  (d>, ««  ftii^  Iv^  fhd  inhUfril- 

(d)Bi«t.60.  (ijl  Vid.  ant.  dO.  (c)  VIAi^bUII. 
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ance  went^and  no  fuyrdier.  <  There  were  particular  eiu- 
toiiis  which  directed  a  disposition  of  the  e%cts  spmev^hat 
diKeripg  from,  the  genertd  law :  this  was  in  some  cities, 
boroughs^  and  towns. .  Among  thes^»  the  city  of  London 
had  a  <:iistom,  that  vih^n  a  certain  dower  was  appointed, 
whether  in  money  or  ^thev  chattels,  or  in  houses,  which 
Vfem  considered  as  chattels,  the  widow  could  demand 
aothtng,  b^Qod  that,  out  of  the  effects^  unless  by^  the 
special  favour  pf  the  husband,  who  might  leave  h^  more : 
and  again,  the  ctuUren  cquldnot  dem^d,  by  pretence  of 
any  custom,  more  than  was  left  them  by  the  testator,  if 
be  made  a  will.    BrOjCtdn  says,  that  a  man  (could  not  make 
\i  will  of  a  c^t  of  action,  nor  of  debts  not  judicially  ascer- 
tained, but  tl^t  actions  for  such  things  belonged  to  the  heir : 
yet,  when  Uiese  were  once  reduced  into  judgments,  they  be- 
came part  pf  the  bona  te$iiUoris,  and  belonged  to  the  exe- 
cutors, under  the  direction  of  the  ecclesiastical  court  (a). 
Xccletiatticai   .  Whatever  doubt  there  might  have  been  whe- 
thcre***^^***"    t^r  the  ecclesiastical  court  entertained  suits  for 
the  recovery  of  legacies  in  the  time  of  king  John 
(i),  it  is  beyond  a  question,  that  in  thebe^nning  of  Henry 
ni.  that  branch  of  jurisdiction  was  firmly  settled  (c).    It  is 
probable,  that  legacies  were  a  subject  mxtifari,in  the  same 
manner  as  tythes  long  were,  before  they  became  entirely 
confined  to  the  spiritual  courts  but  it  appears  that  the  tem- 
poral courts  in  this  king's  reign  so  far  gave  up  their  claim^ 
as  not  to  prohibit  the  ecclesiastical  judges.   This  article  of 
jurisdiction  might  be  thought  not  a  very  unlikely  conse- 
quence to  follow  from  the  power  of  granting  praio^e^;  but 
it  is  conjectured  by  a  canonist  x)f  great  authority  {d),  that  it 
took  its  rise  out  of  those  laws  in  the  code  which  made  die 
bishop  protector  over  legacies  given  in  pios  %i$um.  It  is  con- 
sistent enough  with  the  usual  practice  of  churehnten  in 
particular,  and  conformable  with  the  inclination  of  courts 

W  ^ract.  6L         (i)  Vid.  ant.  72.         (c)  %  Hen.  UI.  Tit>  Pro,  1 3^ 
((Q  Lindewoode. 
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(arnpliare  jurwMdionem),  to  suppose  that  \ht  ecclesiid* 
tical  court  might  have  gradually  gained  jurUdiction  over 
all  perspnal  legacies^  under  colour  of  such  as  were  given  i^ 
pios  urns  (a).  ^  This  might  have  been  the  first  step  towards 
it;  but  it  is  most  probable;  that  there  was  a  direct  autho* 
rity  for  this  innovation  derived  from  the  canon  law.  For 
although  the  Decretals,  where  it  is  set  forth  as  a  general 
lawy  were  not  published  by  Gregory  IX.  till  the  24th  year 
of  Henry  III.  the  canon  which  warrants  this  point  of 
Judicature  was  much  more  ancient^  and^  without  doubt^ 
had  travelled  hither  long  before  the  collection  of  Gregory 
was  made ;  and  the  authoritative  promulgation  by  that 
pope^  might  give  new  sanction  to  an  usage  virhich  had 
obtained  some  time  before. 

The  granting  administration  of  intestates*  effects  by  the 
ordinary^  though  estabhshed  on  a  more  solid  foundation, 
the  express  law  of  this  country,  by  the  charter  of  king 
John,  and  confirmed  by  that  of  Henry  III.  (  b)  did  not  pre* 
vail  universally.  It  seems  that  lords  in  some  places,  in 
mamtenance  of  their  former  right,  stall  exercised  some  ju* 
risdictipn'  in  the  disposition  of  intestates'  goods,  in  opposi- 
tion to  the  authority  of  the  bishops.  The  power  hereby 
intrusted  to  the  bishops  was  abused  in  a  vary  shameful 
manner;  for  instead  of  takii^  order  for  a  due  distribution 
of  such  goods,  when  they  had  once  got  possession  of  ^em, 
they  committed  the  admimstration  of  them  to  their  own 
use,  or  the  use  of  their  churches,  and  so  defirauded  those^ 
to  whom,  by  right  of  Recession,  they  belonged ;  and  this 
they  did  with  the  pretence  6f  law  and  conscience  on  they; 
side,  affecting  th^tthis  disposition  of  them  in  pios  nsus  very 
fully  satisfied  the  recjoisidon  of  law.  lUs  practice  grew 
to  such  a  height,  as  to  occasioh  a  constitution  in  this  king^s 
reign,  enjoining  that  they  should  not  dispose  of  them  othet^ 

,  (a)  3  Seid.  1675. 
(k)  This  clause^  as  before  observed,  y^M  left  out  of  the  Iiupemhm,  S5 
M0 1»  and  so  is  not  in  the  common  printed  charters* 


vise  thM  §iCQpSngto  ^  Great  Charier,  Cbat  is,  to  the 
umt  Qf  km ;  opfwilb^tancUog  .^bieh,  tbd  pifaclice  ttiU  con^ 
ikm^y^fnA  th^  right  pf  ^uooas^icn  was,  by  ^egr^B,  in  a 
mafiBc^r  alterfd*  Jh  iras  t^wn  ftated^by  tb^  cations,  as.  the 
Mw  of  d»e  laj)d(a),  that  a  Ihird  paK  of  kitestates'  effe<?ts 
fbauld  iWi  diatrifauted  for  the  benefit  fnf  the  church  add  the 
pofir(|^);  .rwUdb  was  in  efiS^t  the  yihoh  ihat  pjK)perly  b&t 
bi^ed  to  tfaa  iiitestaXe,  after  the  paries  peiicmabiks  of  dui 
.^i£s  and  childcen*  These  abuses  of  ecclediastica}  judges 
gave  ooeaaion.  tO'two  statutes,  made  in  the.  reign  of  Ed* 
iKW^  I.  and  Edward  III. 

The  last  mode  of  acqsiirisg  furopoer fy  was  by 

-'  ^^*^ '  ^eessioifi.  The  law  of  descent  in  the  tim^of 
Glanville  continued,  with  some  small  variation^  We'have 
aeenjdiaik.ib<jiaiiyill6'j  time  the  eldest  son  w«a  the  sole 
judi"^  ih  knight's  service,  and  in  mo&t  Stances  in  soccs^e  (c) ; 
jbaiit'it  was:now^  laid  doWn  by  Bracton,  generally,  that,  in 
ha^^QfitettyJus  desceadit  ud,  primogenitumid).  /It  was 
sls^ jmW  hrid,  that  all  deScendairts  i* tt  infimium  from  any 
jM^aas^  who  woidd  have^been  hek^  ifliKiiig,  were  to  inherit 
Jtitce  nqmiB^tatiimis*  Thus.' tibe  eldejst  son  d^ng  in  the 
^fe^me.of  his^£^lther,  md  lakving  ae6i?e>  tA^itissiie  was  to 
lie  prefierTi^  in  inheiitiiig>  to  the  grandfather,  before  aaj 
youi^rbrothi^r  of  the  £ltlier^  whidi  sielitljad  the  doukt  that 
Irad  iOdcasuaneil  f  «;mi^;:'h'dBbateliiibe.iHiieQfIie^jiI2(0« 

/Fhe^mle  of  descent  was,  that  the  heacest:  heir  should 
fsuuseed;  jproj^n^tit^r  exdudit  pr&piiiquumf.  pwphquus 
^reinoUun,  sn^iatm  remotior&M.  Sometiiiaes  dhe  ngbt  of 
blodd^jeoQStitnted  a  particular  sort  of  prQ{iiaNputy,.ta  the 
pn^udice  of  the  malis  heir,'  wfao^  in  other  iq^tanci^  is  so 
ttn!ii;ti'&^oun|dia  our  Jaw  ;  aa  in  tb^  foUoMUog  case  :  A 
tQ|inhad^a^isoQ.iEmd.  daughter,  by  .one.  m|t^.and  after  bar 
death  mavried  anol^ev,4Bd  bad  k  sim  andd^hiec  by  t^r  ; 
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Ae  son  of  Ae  second  marriage  inade  a  purchoBe  of  Ijmd^ 
•Dd  died  without  children  :  in  this  case^  isays  Bracion,  the 
sister  by  the  second  wife  would  take,  in  exclusion  of  the 
other  brother  and  sister*  Some  were  of  opinion^  that  this 
piece  of  law  was  entirely  confined  to  cases  of  porchaJsed 
lands,  but  that  it  was  otherwise  in  cases  of  inheritance^ 
for  tKere  respect  was  always  to  be  had  to  the  commoQ' 
ancestor  from  whom  the  inheritance  descended ;  and  the 
right  should  never  come  to  a  woman  so  long  as  there  wa) 
amale^^or  one  descended  from  a  male,  whether  froiii  tiie 
same  father  and  nsather,  or  udt{^).  Brae  ton,  however, 
seems  to  think,  that  this  rule  of  descent  was  to  be  observed 
in  ihheritanees/BM  well  as  in  purchased  lands;  because 
every  one,  as  he  came  into  seisiii,  made  a  stipes  and  a  first 
dbgree(6)^  and.  so  it  was  settled  in  the  next  reigin,  wherv 
tbi»  opinion  of  Bliacton  was  adopted  in  the  xn^^imi  seUina 
^adt  sttpitem.  l)ie  impedimejait  thrown  in  the  w^y  of  de- 
scent by  the  rule,  7iemo, potest  eese'hisre^  et  dofninus^  still 
eohtidued,  though.it  was  avoided  by  Inaii^y  devices^  the 
most  common  of  which  wais  that  of  infeoffing  .to  hold  of 
the  chi^  lord,  and  not  of  the  feoffor ;  for  this  avoided  thet 
nedesaity' of  doing  boinage.  to  tb&  elder  brother  (c). 
:  The  law  had  provided  *  preventive  against  jy^  ^^^^ 
inposing  supposititious  children,,  to  ei^elude  i^^9» 
those  who  were  next  intitled  to  the  inheritance.  If  a  wo«* 
man,  eidier  in  tha  life  of  her  busbai^d,  or  a^er  his  death, 
Ikad  pr^ended  to^be  pregnant  when  it  was  ibdught  she  was 
not;  in  order  to  di^nherit  ^  hei«;  the  heir  might  have  a 
writ  comknahding  the  sheriff  to  eause  tb^  w<Hi^n  to  come 
before:  him,  and  before  the  guardians'  of  the  pleas  of  the 
cro^n,  or  before  such  person  9S  Ae  king  should  authorize 
16  jnd^  diereio^  and  cause  ber  ta  be  inspected  by  laWful 
ancl  discreet  wofneui  ii^  Ofder  to  iq%aire  of  the  truth  (cO; 
and  she  was  put  in  a  sort  pC  ft ee  c^^tody.  during  ber  preg* 

» JBraM;;^*  {k)  Ibid..^.  b*  (c)  lipids  ^  «.  b. 

(d)  Ibid.  69«  (rO«  n.  b. 
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oancy,  diat  the  imposture^  if  any,  might  not  escape  detec-* 
tion.  This  was  the  way  in  which  a  woman  was  dealt  wither 
when  she  falsely  pretended  to  be  pregnant.  If  the  husband 
and  wife  agreed  together  in  educating  a  supposititious  ehiU 
as  their  own,  the  right  heir  might^have  a  writ  qv^d  habeas 
corpora  of  the  husband  and  wife  before  the  justices,  where 
the  truth  would  be  examined.  Another  person  who  had  a. 
temptation  to  play  this  trick  upon  the  next  heir,  wa^  the 
chief  lord,  who,  when  he  had  an  heir  in  ward,  audit  died^ 
would  sometimes  set  up  another,  in  order  to  continue  tha 
custody  of  the  land;  in  which  case,  there  was  a  writ  and 
proceeding  similar  to  the  former(a). 

When  an  inheritance  descended  to  more  than 
par  1  ion.  ^^^  y^^^^  ^^ ^  ^^^  could  come  to  no  agreement 

among  themselves  concerning  the  division  of  it,  a  proceed-* 
ing  might  be  instituted  to  compel  ^partition.  A  writ  was 
for  this  purpose  directed  to  four  or  five  persons,  who  were 
appointed  justices  for  the  occasion,  and  were  to  extend  snd 
appreciate  the  land  by  the  oaths  of  good  and  lawful  per- 
sons chosen  by  the  parties,  who  were  called  extensores; 
and  thi^  extent  was  to  be  returned  under  their  seals,  before 
the  king  or  his  justices :  when  partition  was  made  in  the 
kiqg's  court,  in  pursuance  of  such  extent,  there  issued  a 
seisinam  habere  facias,  for  ^ach  of  the  parceners  to  have 
possessionem).  » 

It  remains  only  to  say  a  few  words  on  the 
°^^  *  claim  of  dower,  and  then  we  shall  have  finished 
this  part  of  our  subject,  name^,  the  title  of  private  rights. 
Dower  is  defined  by  Bracton  not  in  the  words,  but  upon 
the  ideas  of  Glanvtlle  (c).  Dower,  says  he,  must  he  the 
third  part  of  all  tie  lands  and  tenements  which  a  manitad 
in  his  demksne,  4nd  in  fee,  of  which  ^he  could  endow  hisi 
wife  on  the  day  of  the- espousals  (d)  :  so  that,  according  to 
Bract(m,ith6^claii|i  of  dower  was  s^ill  limited  to  the  f ree^ 

(•)  Br«cte70.  b.  71.        Wlbid.'71.b.tb77.b.         (OVi^«it.ia. 
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hold  of  which  the  husband  was  seised  at  the  time  of  the 
espousals^  notwithstanding  the  provision  of  Magna  Charta, 
which  seemed  to  extend  it  to  all  the  land  that  belonged  to 
the  husband  during^'the  coverture  (a).  The  regular  assign- 
ment of  dower  had  been  secured  to  widows  by  the  chapter 
of  Magna  Charta  just  alludeci  to,  and  it  was  rendered 
more  effectualy  by  a  provision  in  the  statute  of  Merton(&). 
More  will  be  said  of  dower  when  we«Sln?  \%  tt>  remediies 
which  the  law  had  furnished  for  recovery  of  ift  • 

Thus  far  concerning  the  law  of -private  ri^ts^  as  it 
f  tood  in  the  time  o(  Henry  HI. 

(«)  Vid.  apt.  %^%  (6)  VkU  ant.  S61. 
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0/  JctiommCf  Cmrts^Wrks^Of  Disseisin^jhsiH 
of  Novel  l>isseUih — Form  of  the  Writ^^Procee^sg 
thereon — Of  the  Verdict-^Exc^tionsto  the  Assise — 
jissisa  vertitur  in  Juratam-^Qm^re  gedt  infra  Tet" 
.  minum — Assise  of  Common — Of  Nuisance — Assisa  UU 
tima  Prasentationis — Exceptions  thereto— Of  Quare 
Impedit — Qiuire  non  Permittat — Assisa  Mortis  Ante* 
cessoris — Vouching  of  Warrantor — Where  this  Writ 
would  lie — Writ  de  Consanguinitate — Quid  Permittat 
— Assisa  Utrum — Of  Convictions^''''(md  Certificates — 
Of  different  Trials — Dower  unde  Nihil — Writ  of  Right 
of  Dower— Of  Waste-r-Of  Writs  of  Entry— Diferent 
Kinds  thereof. 

1  HE  whole  course  of  judicial  proceedings  since  the  time 

of  Glanville,  had  become  a  business  of  much  teaming  and 

refinement ;  the  writ,  the  process,  the  pleading,  the  trial, 

every  part  of  an  action  was  treated  as  a  subject  of  intricate 

discussion.     While  these  changes  were  made  in  the  old 

remedies,  new  ones  were  invented,  as  more  peculiarly 

adapted  to  certain  cases  than  those  before  in  use.    Of  ail 

tbese  we  shall  treat  in  their  order. 

Actions  are  divided  by  Bracton  into  such  sm 
Of  action!.  •  •  '    •   ^    -^i    ^  • 

were  ui  re?/^,  or  in  personam,  or  nnxt ;  that  is 
realf  personal,  or  mixt\a).  Personal  actions  were  for  re- 
dress in  matters  ex  contractu,  and  ex  malejicio,  as  the  Civi- 
lians termed  it ;  ^nd  also  in  such  as  they  called  quasi  ex 
contractu,  and  quasi  ex  maleficio.  It  follows,  that  of  perso- 

(a)  Bract  101.  b. 


ifiimL'  Bfjil  actifms  w^  for  the  reirovery  of  some  certain 
Atng;  aftafarm^orl^:  thi&ywe<^al¥;9y3,brougbt  against 
t^^pers^o  then  ttt  pQa3^e«  of  th^ihing,  ^nd  wer«  ^r  the 
rsDorvciy  of  it  in  ^peckf  ti«id  n^.fc^  pn.eqiiivaleot  in  da-r 
|iiage8'(tf ).  Whew  aa  :aptioii  wa$  brovght  for  ^ny  moveable,  ^ 
>fiAie,lbou^t  that  it  tibouldbeconsideied  aa  a  re^l  actiou^ 
as  weU.  as  ^p^ftonal^  b^fsimae  the  poFJsen  fiossim^d  of  it  w«i 
lo  rBiako.'.re'iitUiUiiat)  of  th^  tbii»%  ia  question;  but^  aays 
Braet^n^  tkia  ivas^  in  trutlit^  only  personal ;  for  t^ie  defen^-r 
ant  .^fiinof  obliged  speeificaUy  to  reatore.tho. thing  de? 
maodod^  but  w^9  tmly  boujad  to  the  alt^rkiative  of  restoring 
^  tbi«t>  Qr  ite  piii^e;  ancl  tb^fefore,  ii>  8iiah  an  a^on, 
tW  fMfi9«:g^4l^Atiig^iiigh*  al«^J«i  tobe  defina^dt  4»iaiM 

^m  m^m,  Vfvjiig  a  n^t  §ai«fe  QI»  wbjribvit  wa^ 
founded;  as  the  proceeding  d€|>ar^t/to»e  among  pjtvpi»le% 
ft«4  ^i^^fir-^  ^iw««|;;  tbM  fp*:  fl^#ag  of  bounds  be- 
t«^H{P^hh<?«*«»j5»'?4  kmm^iPf^Wiom^ilfs  dhisas,  or 

fi«  ptirimHiMwm  i  ip  vW^h  ^^h  pafty.  s^^p^sijgk  hay^ 

b!^^*i§H>tiff^!i4efe?i^a^^^t^^^  IViia  Foperij 

fil?mtiffi>^'hQ  fiWIW^f^pd  the  wit* 
:  jP^al^^oaaa  v?ef%4iy^d^;iij^  s|^h.  a|  i¥^f^  to  fft^^y^ 
m^mmJ^ii  ap4  ?^<*  ^  Wff^  *l  rw^ver the  prof^t^ ;  a4iat 
|sn^t^i^.|if i|ich  n^Il  ^a  ve^n^trif^tly  ^baerv^d  in  ^U^a  ha^f 
tft  .?aX  W^e^.?<^i9?^*  TO^.w^s  Tigi^ly  SHll^r^d.tp  in  apply- 
^l^jli^}  ,it,bejHg  a  W^,  Jh#t  tliqqgb  ja  per^n  who  h^d 
f^(|dii|,any  pr<^4iBg.fo^^  r^pr* 

^Of*i^^«*^sWI«por  r^ec^y,^  \^  ^o^ld  ii^vef  de^ca^d. 
H?  ¥Mri^J|»W:9i),?s;Biif^  of  n^Y^dasseis^;  ^pd  tf  ^e  failed 
^  tilwfe  )^^  ipwlit  hsH©  a  M^t  pf  «nii?y  j^  JJ^w  Y.lit,  of  wh^fi 

l««H«  rtifl^  ^y-^i^  of  ?igH<i'  h«  cftpW:  p^f  avail  |»w-r 
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,  Soide  actions  were  permitted  by  la^  ib  be  brought  at 
any  distance  of  tii^e ;  but^  in  general,  actions  were  limited 
to  be  brought  within  a  certain  period,  on  account  of  the 
defectof  proof  which  would  happai  in  a  course  of  yeara(A); 
Suits  which  were  to  recover  such  things  as  belonged  to  the 
king^s  crown,  might  be  brought  at  any  distance  of  time; 
on  whict  privilege  of  th^  king  was  founded  thls'mle,  that 
nullum  tempus  curtit  contra  regmtj  or'nuUnm  fempiuf  oc^ 
currit  regi:  and  it  should  seem  from  JB^^cton^s  mann«rof 
expressing  himself,  that,  inasmuch  as  the  suits  of  private 
parties  were  limited,  because,  beyond  a  certein  period,. they 
could  hardly  be  able  to  bring  proofs ;  the  kitig,in  concm*- 
rence  with  the  privilege  of  instituting  his  saits  without  anf 
limitation  of  time,  should,  in  questions  of  antiquity,  be  in* 
titled  to  dirow  the  onus  probandi  on  the  defendant ;  aiid 
on  his  failing,  should  recover  without  bringing  any  proof 
atall(ft). 
Of  courts  Before  we  enter  upon  the  proceeding  and 
conduct  of  actions  then  in  use,  it  may  be  con- 
venient to  premise  a  short  view  of  the  courts  in  which  civil 
and  criminal  justice  was  administered :  and  first  of  criminal 
suits.  Criminal  suits,  where  a  corporal  pain  was  to  be  in- 
flicted, used  to  be  determined  in  cttria  domini  regis,  in  the 
king's  court;  which  general  expression  is  explained  in 
Bracton  by  saying,  that  if  the  oflFence  concerned  the  king's 
person,  as  the  crime  of  lese  majesty,  it  was  determined 
coram  ipso  rege,  by  which  was  meaiit  the  great'  superior 
tourt,  of  which  so  much  has  beeti  already  said :  if  it  con- 
cerned a  private  person,  it  was  coram  jnstitiarUs  ad  hoc 
speeialitef  assignatis ;  that  is,  we  may  suppose,  either  the 
justices  in  eyte  or  of  gaol-delivery,  TThese  were  all  equally 
the  king's  courts';  and  as  the  lives  andlimbs  of  hb  sub- 
jects were  in  the  king's  hands,  either  for  protection  or  pu- 
nishment, it  was  proper  they  should  be  subject  to  hit 

(a)  Bract.  109.  b.  (»)  Ibid.  103. 
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decisioa  only^  unless  it)  the  fyw  instances  wher€$  persons 
enJ9yed  the  franchise,  of  bolcUi^  a  criniinal  court ;  as  the 
fraa^ises  of  Toll  and  Tern,  of  Infangthef  and  Outfang^ 

,  The  coarts  for  the  determination  of  civil  suits  were  aa 
follow :  Real  actions  might  be  commenced  in  the  lord's 
court  9f  whoni  the  demandant  claimed  to  hold  his  land-; 
from  whence  they  might  be  transferred^  upon  failure  of 
justice^  to  the  sheriff's  coui:t,  and  from  thence  to  the  supe- 
rior one(6) ;  but  if  such  a  suit  Was  not  removed  for  some 
cause  or  other,  it  might  be  determined  in  the  court  baroo. 
In  the  county  court  wQ|[e  held  pleas  upon  writs  of  justiciet^ 
as  de  serpitiis  et  consuetmiinibus,  of  debt»  and  an  infinitude 
of  other  causes;  among  which  were,  suits  de  Detita  namio,. 
and  pleas  d€  nativis,  ubless  it  became  an  issue^  whether: 
free  or  not;  and  dien  the  enquiry  stood  over  till  the  coming 
of  the  king's  justices ;  the  question  o(  a  man's  liberty  being 
thought  of  too  high  Consideration  to  be  intrusted  to  an  in- 
ferior jurisdiction  • 

,  Such  civil  actions,  whether  personal  or  real,  which 
were  determinable  in  the  king's  court,  were  heard  before 
justices  of  different  kinds.  The  different  courts  which 
were  called  the  king's  are  thus  described  by  Bracton :  C»- 
fimrumhabet unampropriam,  sicut  aulam regiam,  etjus- 
titianos  capitdles,  qui  propria^  causas  regis  terminant^  et 
alicTum  omnium,  per  .qtierelam,  vel  per  privilegium  sive 
libertatem;  the  latter  part  of  which  description  he  explains 
by  instancing  one  who  had  a  grant  not  to  be  impleaded  any 
where  but  coram  ipso  doniino  rege ;  though  it  might  be 
doubted  whether  per  querelam  is  thereby  explained,^and 
whether  that  expression  does  uotmean  a  distinct  method  of 
proceeding  by  complaint,  similar  to  what  we  See  at  this  day 
in  the  modem  king's  bench,  and  of  which  we  shall  have 
occasion  to  say  more  hereafter*  Thus  far  of  the  aula  regis. 
Our  author  proceeds,  and  says,  Aabet  etiam  curiam^  et 

(a)  Bract.  104.  b.  \b)  Ad  magnam  curiam.    Bract.  10S» 
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JuBiitiari^i  in  banco  rtuidentes^  qUi  cdgfUM^imi  dt  &minihfi 
placitis,  de  quibusautkoriiattmhal^i^cognowcemli;  et  iini 
warranto  j^rUdietionem  non  kabent,  nee  eoercuMem^;  ill 
which  he  seems  to  describe  the  bench  as  hanng  no  atidMH 
rity  but  hj  the  writs  retttmabie  there.  He  go^  oa  to 
mention  1I16  justices  itinerant  thnoogh  the  counties  ;•  m^e» 
Ume^  ad  omnia  plaeita ;  sometiines^il  qnw^m  ipecfaUa; 
ai  to  take  assises  of  novel  disseisin,  of  mortattncest6r|  and 
'  ad  gaoiai  deUberandas,  to  deliver  one  or  more  psartitttlar 
gaok.  As  causes  were  sottetim^  removed  frc^id  ihe  ^otat 
baron  to  the  county,  so,  as  appears  froib  Bracton,  tkWi 
as  was  hinted  above,  were  they  removed  beforef  Air  jutt-^ 
tices  itinerant,  and  from  thence  into  the  bench,  of  etPraiHk 
rege  {a).  These  are  all  the  courts  spoken  of  by  Bra^iton  f 
and  therefore  it  must  be  coi^cluded,  that  the  conn  of  ex- 
chequer w«is  still  considered  as  identically  the  saMd  wkk 
the  aula  regii ;  and  that  the  proprias  caUHti regis  parti-^ 
cttlarly  meant  the  govermuient  of  die  revenue ;  M^Acfer  is 
perfectly  consistent  with  the  account  before  ji^iveu  (£»}  of 
this  great  court  in  its  first  origin,  and  belbre  the  beach  Iited 
any  existence. 

Besides  diis  express  account  of  coilrts,  therd  ane  scat- 
tered up  and  down  BractoiT's  work  seteral  pattigitt  wbkih 
give  us  intimation  of  the  nature  of  xhmfi  courts ;  the  prifr- 
cipal  of  which  are  the  returns  of  writs«  A  cpmpariaoir  Of 
such  expreskiotts,  as  they  occur  in  tlie  coers4of  tfaiycbuptei^,  ^ 
will  throw  a  i»ew  light  on  the  judieatareof  the  time. 

Writs.  ^^^  sulsjfeet  of  writs  seectis  Xia  huve  been  scadied 
with  great  diligetfce ;  writs  had  been  divised  for 
a  greater  variety  of  occasions  than  io  OlauviUe'a  (ime^  and 
they  were  cfocussed  widi  more  precision  ami  system. 
B/acton  divides  writs  into  diffinrtot  kinds,  in  this  way* 
He  says,  there  were  some  which  werkforrndta  ittper  ee^tie 
caiibmy  on  cuasv,  et  de  commami  comiHo  tcUm  ftgui 
concma  et  approbata ;  and  these  coidd  not  be  changed 

(o)  Bracf.  105.  b.  '      (t)  Vi<L  ant.  48,  49.  ^c. 


wiihottt  the  €onm»it  of  the  $9mt  {K>wer  Amt  fhmied  them. 
There  were  others  which  hecatis  m^gistraKu,  amd  wMdl 
were  iwied  aceordtog  to  tte  tari^ty  of  cuses  an<l  com- 
plaitits.  Thedei»£igf5frtf/td  brevia,  k  should  seem^  from 
Braeton'a  account  of  Aein,  were  distmguial^frotn^  nM 
pat  m  contrast  wilh>  tfie  btetiat format  a  ^  a9  ^eiog  change^ 
sdble  without  the  ^ermisBioii  of  the  legbhtttire  (<<)•  Those 
which  gave  origin  aftd  -commencemeht  io  a*  suit  (6)  were 
called  brevia  ofiginaiia,  and  w^re  called/  some'  of  them 
aperta,' ia  pattnfiay  «nd  some  clausa ;  »ach  aa  arose  Out 
of  these  were  cnned  judicialid :  these  were  varied  accord- 
ing^ to  the  pleadings  between  the  parties,  and  the  pacrti-' 
IffAtLT  purpose  which  they  were  to  answer. 

'In  discotirsing  on  the  ntttui*e  of  cii41  actions,  we  shaH 
hegni'  with  those  that  were  called  real.  In  order  tcr  dndet^ 
^tand  the  design  of  the  various  reat  remedies  which  the  k  w 
ftimishedy  it  will  foe  necessary  to  attend  ^  the  manner  in 
whkh  they  considered  <he  oc.eupa.tion  of  land  and-  its  ap* 
pitrtenances,  under  ihe  rircemstances  of  a  more  or  Tess' 
^OfBpIete  enjoyment. 

Of  land,  a  man  might  have  either  what  they  called  j>os^ 
sessien,  or  whattfaey called ^ms, or preprietas.  Possession 
WHS  of  various  sorts,  anddividedfby  very  nice  distinctions. 
One  was  saidto  be-gt/^Am  nuda pedum ponfiOjyi\nc\i'^ef 
called  intrusion  :^  and!  this  contained  in  it,  says  Bracton^ 
fmntmumpessesnoms,  and  nihil  juris,  being  somewhat- of 
die  natare  of  a  desseinn  v  in  bodi  it  was  a  nuda possession 
till  it  received  a  lOestmef^fim  by  leng^  of  time.  Another 
was  a  precarious  smdclarnkstine  possession,  attended  with' 
violence,  which  acquired  no  "oestimentum  by  l^igtt^  of 
time ;  and  this,  says  the  same  authority,  had  parum  posses^ 
sionisj  and  nihiijum.  A  possession  for  term  of  years,  at 
it  gate  Rotlnng  but  thie  usufruct.  Was  considered  in  a  de** 
f  reehigher,^  as  having  aU^id  possessionis,  but  nihil jurU* 

(a)  Bract;  413.  b.  (3)  Ibid.  414.  b. 


Saa  HENRY  IIL  <?HAF*  ▼!, 

The  ntet  wis  fcfr  life,  as  doiver,  or  the  like;  and  thb 
hemg  a  8tq>  higher^  was  said  to  be  fnuitumpos$es$wnis,  but 
still  nihil  juris.  The  next  degree  was,  where  a  periton  had 
the  freehold  and  fee  to  faiiD  and  his  heirs;  and  then  he 
was  said  to  have  plus possessionis,  et  multumjuris:  and  he 
who  had  the  freehold^  fee,  and  property,  united  in  himsdly 
h^dplurimum  possessionis  zniplurimumjuris,  which  was 
called  droit  droits  and  contained. the  highest  degree  of 
property  and  possession;  except  that,  even  then,  some 
other  person  m^t  have  jFtts  majus,  or  greater  right  (a). 

We  shall  speak  of  the  remedies  applicable  to  these  seve- 
ral kinds  of  possession  in  the  order  suggested  by  the  above 
distinctions,  beginning  with  the  writ  of  dntnision.  Intri^ 
sion  was,  when  a  person,  not  having  the  least  spark  of 
right,  came  into  a  vacant  possession ;  as,  after  the  death 
of  the  ancestor,  before  the  heir  or  the  lord  entered.  The 
person  entitled  to  the  reversion,  in  such  case,  might  have  a 
writ,  which  had  been  myented  since  the  time  of  GlanviUe, 
and  resulted  from  some  of  the, artificial  notions  which  we 
have  just  stated  concembg  possession.  The  form  of  thb. 
writ  varied  according  to  the  circumstances  under  which  the 
person  bringing  it  claimed;  whether  he  was  the  lord  or  the 
heir;  whether  he  claimed  upon  llie  death  of  an  aacestory 
of  a  tenant  in  dower,  or  per  legem  Angliay  or  for  life.  The 
following  was  a  more  general  form  of  it:  Rex  vicecomti 
Sfilutem.  Pone  per  vadium  et  salvos  plegios  A,  quM  sit 
cprumf  6^.  ad  respondendum^  or  ostensurm  quare  intrusit 
se  in  terrain,  fyc.  quani  B.  qui  nuper  obiit^  tenuitd^eodem 
C  ad  vitam  suam  tanium,  et  qua,  post  mortem  ejusdem 
B.  ad  eundem  C.  reverti  debuity  nt  idem  C.  didt:  et  ha* 
beas,  Sfc. 

.  Possession  created  a  sort  of  right;  it  was  adviseable 
therefore  for  the  heir  to  cgect  the  intruder  within  a  year, 
or  at  the  end  of  that  time  have  recourse  to  this  writ; 
for  it  is  laid  down  by  Bracton,  that  no  one  could  be  put 

(a)  Bract.  159.  b.  160, 
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to  answer  for  an  intrusioB  of  Joiner  atandmg.  Respect* 
iog  this  time  of  limitatioo,  Braeton  seems  aot  very  prfcise^ 
for  he  afterwards  says^  at  farthest,  not  at  the  distance  of 
t»i  or  twelve  years,  as  M^as  determined  in  this  reign  (^ 
bvit  th^'  claimant  was  then  driven  to  his  writ  of  entry, 
grounded  upon  the  intrusion  {b) ;  a  writ  lately  invented,  of 
which  more  will  be  said  in  its  proper  place. 

The  next  thing  to  be  considered  is,  that 
wrongful  possession  which  was  obtained  by  Of  disseisin, 
disfteisin,  and  the  naethod  of  redress  the  law  directed  to  be 
pursued.  Disseisin  was  no>v  considered  in  fi  very  large  s^nse, 
and  mulch  beyond  the  idea  to  which  it  was  first  applied.  It 
was  not  only  when  the  owner,  or  his  agent,  or  family,  who 
were  in  ^isin  in  his  name,  were  ejected  from  the  freehold 
unjustly  and  violently,  without  judgment  of  law ;  but  also, 
when  a  house  had  been  left  without  any  one  thereio,and  the 
owsej*,  his  agent  or  family,  retuming  from  hi^  buiftiness,  was 
deai^  admittance  by  one  Miio  bad  taken  possession,  it  was  a 
disseisin ;  if  a  man  was  obstmeted  in  a  free  use  oJF  his  fre^ 
hold,  that  was  adisseisin;  for  though  he  might  remidn  in  pos* 
aessioQ,  tbe  full  extent  of  thai  possession  was  not  enjoyed.  If 
any  one  dug>  or  put  sheep,  or otbepitise  intruded  upon,  laod^ 
under  claim  of  an  eaaement^f^  if  it  waa  widiout  a  claim  of 
fright  it  was  onljr  a  trespass}.;  or,  if  a  person  made  impro* 
per  use  of  an  easement  he  had  a  right  to ;  this  was  a  <^ 
seishi.  Again,  if  a  person  was  in  seisin  for  Ufe,  or  for 
years,  or  as  guardian,  or  otherwise,  and  infeoffed  another^ 
in  ^gndks  of  the  right  ow^^er;  if  a'person'distrained  for 
serrices  not  due,  or  where  diey  were  due,  exceeded  tfa^ 
boofods  of  a  reasooable- distress ;  these  were  disseisina*  In 
abort,  if  ode  clain^ed  to  partake  with  the  right  owner,  ix 
raised  an  unjust  contentioii  against  tnmyit  was  a  dbsetsin 
of  the  freehold  (c). 
•  The  above  wci-e  cKsseisins  without  viobnce;  others  were 

(a)  16  Hen.  III.        (Jb)  Bract.  160, 161.  a.        (c)  Ibid.  161.  b.  169. 
VOL.  I.  Z 
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said  to  be  violent;  but,  in'ard^  to  itndkjrstaiiid  what  the 
law  considered  as  a  violent  diMeiain^.we  imut  fee  what  the 
nature  of  vis  was.  Fis  was  of  two  kiada,  accoidiDg  to 
Bracton :  thus,  there  was  vis  simplex  and  vis  armaU^.  It 
is  not  difficult  to  conceive  what  was  said  to  be  vismrmaia: 
it  was  not  only  the  coming  with  weapons  of  any  aort,  or 
finding  them  at  the  place  where  they  were  used  j  but  if  a 
person  came  with  arms,  aud  made  no  use  of  them,  the 
terror  of  them  might  be  thought  so  to  have  operated,  hm 
to  make  the  disseisin  seem  to  have  been  cum  armis.  Vis 
simplex  is  defined  by  Bracton  to  be  quotiens  quis,  quod  sibi 
videri  putat,  non  per  jydicem  reposal ;  that  is,  wherever 
a  person  took  the  law  into  his  own  hands.  This  distinc- 
tion of  vis  cum  armis  and  vis  sine  armis,  was  important,  as 
the  penalty  upon  disseisors  was  proportioned  thereto  (a). 

Whatever  was  the  way  in  which  the  disseisin  was 
committed,  the  law  not  only  allowed  but  required  the  dis^ 
seisee,  incontinenter flagrante  disseisin^  et  maleficiOf  to  ex- 
pel the  wrong-doer.  What  wa»  meant  by  incontinenler, 
Bracton  thinks  was  pointed  out  by  the  term  of  fifteen  days 
allowed  to  a  tenant  summoned  in  a  writ  of  right  *  If  the 
owner  was  present  at  the  time  of  the  disseisin,  he  Vas  to 
eject  the  disseisor  that  very  day,  if  pos^ble,  or  on  the  mor- 
row, or  the  third  or  fourth  day ;  and  beyond  that  time,  pro- 
vided he  had  uninterruptedly  continued  his  endeavours,  by 
calling  in  the  assistance  of  his  friends,  and  tetuming  the 
attack. 

If  he  was  absent  when  the  'disseisin  was  comnutted,  tkoi 
a  distinction  was  to  be  made  according  to  the  distance;  a 
reasonable  time  was  allowed  for  his  getting  information  of 
the  fact,  and  for  his  arrival ;  and  if  he  pursued  his  attack 
upon  the  disseisor  within  the  stated  time  after  such  arrival, 
the  law  considered  it  as  done  incontinenter.  As  for  in- 
stance, if  he  was  out  of  the  kingdom  in,  what  was  called, 
simplex  peregrinatio  to  St.  Jago,  or  in  the  king's  service 

(o)  Bract.  1C8. 
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io  Gascony^  he  had  forty  days^  and  two  floods  and  one 
ebh ;  which  latter  indulgence  was  for  the  delay  occasioned 
by  the  sea :  and  then  he  had  the  fifteen  days-after  he  return- 
ed/and  also  the  four  days  above-mentioned,  id  resume  the 
attack.  If  he  was  in  a.  simplex  peregrinatio  to  the  Holy 
Land^  he  had  a  year  allowed  him^  together  with  the  fifteen 
and  four  days ;  but  if  he  was  in  what  they  cjilled  a  gene^ 
ral passage  to  the  Holy  Land^  the  time  was  three  years,  to* 
gether  with  the  fifteen  and  four  days. 

Such  was  the  time  allowed  by  the  law,  for  a  man  to  re- 
dress, the  injury  he, had  suffered ;  but  if  he  permitted  a  Ion* 
ger  period  than  that  to  elapse,  he  gave  up  this  right,  and 
lo^t  both  his  natural  and  civil  possession,  as  they  called  it, 
which  were  thenceforward  in  the  disseisee,  who  could  not 
afterwards  be  ejected  but  by  judgment  of  law  (a). 

As  to  the  power  of  redress  by  the  act  of  the  party  in- 
jured, and  the  situation  in  which  recourse  must  he  had  to 
the  assise,  the  law  may  be  shortly  stated  in  this  manner. 
For  instance,  I  eject  you  from  your  freehold ;  you  may 
have  an  assise.  i\gain,  I  eject  you,  and  you  me,  inconti- 
nently, flagrante  disseisin  A ;  I  cannot  have  an  assise,  be* 
cause  I  only  suffer  what  I  had  before  done  myself.  Again, 
I  eject  you,  and  you  eject  me,  incontinently,  and  I,  again, 
incontinently  eject  you ;  still  you  may  have  an  assise,  and 
so  in  infinitum ;  for  the  true  possessor  may,  by  law,  eject, 
incontinently,  the  wrong-doer,  and  an  assise  shall  not  be 
brought  against  him  for  it :  but  should  the  true  possessor 
be  negligent,  after  the  disseisin,  in  pursuing  the  injury,  he 
lost,  as  was  before  said,  both  his  civil  and  natural  posses- 
sion, and  had  no  redress  but  by  the  assise  (6). 

If  the  disseisor  transferred  the  land  on  the  day^of  the  dis* 
seisin,  or  tlie  day  after,  the  donee  might  be  ejected,  incon^ 
tinently,  by  the  true  owner,  the  same  as  the  principal  dis- 
seisor :  in  like  manner  also,  the  assise  might  be  brought 

y(a)  Bract.  163.  (I>\  Ibid.  164. 
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agaidst  both ;  against  the  first  ad  pcinam,  bjcA  against  the 
second  ad  punam  and  ad  restitutionem.  If  a  long  interi- 
val  had  passed  between  the  disseisin  and  the  transfer,  the 
second  would  not  have  been  liable  ad  panam,  but  <mly  to 
siak0  restitution  (a).  Again,  if  the  first  wrong-doer  was 
disseised  by  another,  the  true, owner  might  either  inconti- 
nently eject  the  last  disseisor,  or  bring  an  assise  agaiastlnm; 
aiui  if  he  deferred  doing  it,  the  first  disseisor  might  do  eithen 
In  all  these  cases  of  recovering  possession  by  forcf ,  the  she* 
riff,  though  not  bound  to  interfere  ex  qfficio,  might  assist 
at  the  request  of  the  disseisee ;  yet  he  was  to  take  care  how 
he  acted,  as  he  would  be  subject  to  an  assise,  in  like  man«> 
ner  as  the  person  whom  he  meant  to  assist:  he  might  take 
a  ps^rt  in  these  matters,  either  as  a  private  friend,  or  offi* 
cially  as  sherifi^,  to  keep  the  king's  peace  (b). 
Aiiise  of  BOTel       When  the  party  dissebed  had  neglected  to 

diiseisin.  j^^aji  himself  of  the  authoiitythe  law  gave  him 
to  recover  possession  while  the  injury  was  freshyhe  was  then 
to  recur  to  the  recognition  of  assise ;  ttat  compendious  way 
fer  recovering  possession^  which  became  now  more  prac- 
tised then  ever. 

Every  body  who  was  tenant  of  a  freehold  nomine  sm 
propriOf  might  have  this  remedy  by  assise;  those  therrfore 
who  were  in  possession,  nomine  alieno,  as  a  guardian,  sm 
agent,  the  family  of  a  man,  or  his  servant ;  a  firmarius^ 
©r  fructuary  (not  being  z  focdi  Jirmarius) ;  an  usurer,  or 
guest;  one  who  held  from  day  to  day,  or  from  year  to  year; 
or  an  usuitlictuary  who  held  for  a  term  of  years ;  none 
of  these  could  bring  an  assbe;  but  that  remedy  was  left  to 
him  who  was  the  dominiLs  proprietatis,  out  of  whose  fee  all 
those  interests  issued.  It  is  laid  down  gravely  by  Bracton, 
that  should  a  man  be  ejected  from  his  ship,  quasi  de  libera 
tenemento,  he  was  no  more  entitled  to  an  assise  than  if  he 
had  been  dragged  from  his  horse  or  carriage ;  though  be 
makes  a  question  concerning  au  ejectment  from  a  wooden 
(«)  Brsst.  164.  (0  Ibid. 
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Tiouse :  to  which  he  answers^  that  if  it  stood  on  his  own 
land,  whether  adhering  to  the  soil  or  not,  an  assise  would 
lie;  but  if  on  the  land  of  another,  and  there  had  been  any 
prohibition  or  injunction  against  the  building,  or  removal, 
the  person  on  whose  land  it  was  built  might  have  an  assise ; 
if  there  had  been  none,  and  it  had  been  removed  without 
any  contest,  he  could  not  have  an  assise  (a). 

An  assise  lay  not  only  against  the  disseisor,  but  against 
all  his  aiders  and  abettors,  whether  present  or  not;  not  only 
against  those  who  did  the  fact,  but  against  those  in  whose 
'name  it  was  done ;  or  who,  after  it  was  done,  concurred 
in  or  approved  it;  as  by  this  avowal  and  ratification,  they 
seemed  to  make  themselves  parties  (6).  It  only  lay  against 
those,  who  were  in  some  of  the  above  ways  parties  to  the 
fact,  and  therefore  not  against  an  heir,  or  successor  to  the 
disseisor;  who,  though  liable  to  make  restitution,  were  not 
.  to  undergo  a  penalty  for  the  disseisin  (c).  Nevertheless, 
where  any  of  the  parties  died,  or  the  assise  had  not  been 
brought  with  such  diligence  as  the  1^  required^  and  the 
matter  was  not,  by  commencement  of  some  proceeding, 
become  litigious,  as  the  lawyers  called  it ;  in  such  cases  re- 
course was  to  be  had,  not  to  a  writ  of  right,  as  formerly, 
hut  to  a  remedy  which  h&d  been  lately  invented,  called  a 
writ  de  ingressu,  or  writ  of  entry ;  .which  has  been  so  often 
alluded  to,  and  of  which  more  will  be  said  hereafter  (d). 

The  form  of  the  writ  of  novel  disseisin  porm  of  the 
differed  from  that  in  Glanville^s  time  in  •^'^ 
nothing  but  in  the  return :  the  limitation  was  atill^  not- 
'withstanding  the  statute,  post  ultimum  reditum  domim 
regis  de  Britannii  in  Angliam  (e) ;  but  the  return  was 
usqi  ad  primam  ctssisam  cum  justitiarii  nostri  ad  partes 
illa$  venerint;  according  to  the  appointment  of  justices  of 
assise,  as  directed  to  be  made  hy  Magna  Charta.  It  seems, 
that  upon  this  writ  pledges  of  prosecution  were  to  be  taken 

(rt)  Bract*  167, 168.       (6)  Ibid,  171.        {c)  IbicU  17i.        W  Ibid. 
175,176.        (e)  Vid.  ant.264. 
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by  the  sheriff  only  in  case  they  had  not  been  found  in  the 
king's  courts  or  a  promise  given,  which  used  in  some  in- 
stances to  be  accepted  instead  of  pledges.  The  pledges 
were  to  be  two  at  leas^  and  such  as  were  sufficient  to  pay 
the  misericordia  to  the  king^  if  the  complainant  should  re- 
tract^ or  not  prosecute  his  suit.  If  a  husband  and  wife  were 
complainants,  two  pledges  were  enough;  and  it  was  the 
practice  to  be  contented  with  two,  when  there  were  more 
complainants  than  one;  though  it  was  thought  safer  that 
each  should  find  two.  Notwithstanding  the  clause  com- 
manding the  sheriff  quid  faciat  tenementum  reseisiti  de  ca- 
ta/lis,  was  still  continued,  this  part  of  the  writ,  says  Brao 
ton,  was  never  executed;  but  these  were  left  to  be  estimat- 
ed in  the  damages  by  the  recognitors  (a). 

The  other  directions  of  the  writ  were  to  be  executed  as 
follow :  In  pursuance  of  qubdtenementumfadatesseinpace, 
Sfc.  the  sheriff  was  to  see  that  the  disseisor  did  not  convey 
the  land  to  any  one^  and  that  the  disseisee  made  no  entry 
thereon ;  and  if  an  entry  was  made  by  any  one,  under  any 
pretence-whatever,  he  was  to  restore  it  to  the  true  owner, 
so  to  remain  till  the  next  assise.  As  to  sending  the  recog* 
nitors  ad  videndum  tenementum^  he  was  to  cause  a  view 
to  be  had,  not  by  one  or  two,  but  by  the  whole,  if  possible^ 
or,  at  least,  by  seven ;  for  an  assise  could  not,  says  Brao- 
ton,  be  taken  by  less  than  seven,  though  it  might,  for  par^ 
ticular  reasons,  be  taken  by  more  than  twelve. 

The  reason  of  a  view  was,  that  there' might  be  a  cer«> 
tainty  about  the  matter  in  question,  both  for  the  guide  of 
the  jurors  in  swearing,  and  the  judge  in  giving  judgment.  ' 
The  jurors  were  to  see  what  the  freehold  was;  whether  it 
was  land  or  rent ;  whether  it  was  consecrated  to  the  church 
or  not ;  whether  it  was  held  solely,  or  in  common.  They 
were  to  see  that  the  complainant  did  not  put  more  in  view 
than  be  had  claimed  in  his  writ,  for  then  he  would-be 
mnerced ;  though  he  might,  if  he  pleased,  put  less.     They 

(«)  Bract.  17?. 
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were  to  ^ee  io  what  vill^  in  what  locus,  in  what  part  of  die 
locus,  and  within  what  bounds,  the  freehold  lay.  If  it 
was  a  rent^  they  were  to  see  the  land  out  of  which  it  issued^ 
(an  assise  being  the  remedy  for  rents,  in  some  cases  where 
a  distress  failed) :  the  like  of  common  of  pasture.  They 
were  to  view  not  only  the  land  where  the  common  lay,  but 
also  that  to  which  it  was  appurtenant  (a);  and  thus,  in  air 
cases,  the  jurors  were  to  have  a  view  of  the  thing  in  ques- 
tioi^  for  their  better  information  (A). 

It  was  the  complainant's  duty  to  attend  and  point  out 
all  the  above  circumstances  to  the  jurors;  and  if  he  could 
not,  and  appeared  totally  iguorant  of  the  matter,  the  writ 
of  assise  was  lost,  and  the  assise  cae^i/  in  perambulationem, 
as  they  called  it ;  that  is,  became,  by  consent  of  the  par* 
ties,  a  perambulation  to  make  a  general  enquiry  concern- 
ing the  locality,  the  metes  and  bounds  of  the  land  (c).  It 
was  a  rule,  that  could  the  complainant  point  out  the  locus, 
but  not  the  precise  part  thereof,  it  was  sufficient  if  he  was 
proved  by  the  oaths  of  the  recognitors  to  have  seisin  any 
where  in  the  /octa  alleged* 

I£  either  of  the  parties  failed  to  appear  proceeding 
at  the  day  appointed  before  the  justices,  his  tl»ereoo. 
pledges  were  in  misericordid ;  if  neither  of  them  appeared, 
the  assise  was  void,  and  all,  both  principals  and  pledges, 
were  in  misericordid*  If  the  disseisor  appeared  and 
eonfessed  the  disseisin,  as  in  so  doing  he  acknowledged 
an  injury  which  was  against  |the  peace,  be  was  to  be  com- 
mitted to  gaol.  If  the  disseisor  was  absent,  and  the  com* 
plainant  present,  together  with  the  recognitors,  though  no 
one  was  present  for  the  disseisor,  the  assise  was  still  to 
proceed  per  defaltam;  it  being  a  rule,  that  the  assise  should 
on  no  account  be  delayed :  in  such  case,  however,  the 
complainant  was  always  examined  as  to  the  ground  of 
his  demand  {d).  The  complainant  might,  at  the  time  of 
appearance,  make  a  retraxit  of  his  complaint;  for  which 
(«)  Bract.  180.       (i)  Ibid.        (c)  Ibid.        CO  Ibid^  188, 189. 
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bis  pledget 9  as  was  before  said,  ^ould  be  amerced,  uideaa 
be  cbtained  the  licence  of  the  court  for  go  doing  (a). 

When  both^parties  appeared  in  court,  the  writ  was  to 
be  read,  and  the  matter  of  complaint  enquired  into.  Brae- 
ton  blames  some  judges,  who  immediately,  after  hearing 
the  writ  read,  would  proceed  to  ask  the  party  complained 
of,  what  he  could  say  against  the  assise: lie  thought  it  hasty 
and  premature  to  put  a  person  to  answer,  hef'ore  the  mat- 
ter of  the  complaint  was  properly  examined  and  esta- 
blished ;  for  it  was  not  yet  known  whether  the  proceeding 
was  to  b^  by  an  assise  or  by  2LJury  (the  distinction  between 
which  will  be  seen  presently),  whether  the  fact  was  a  tres^ 
pass  or  a  disseisin :  he  thought,  therefore,  that,  as  in  a 
question  concerning  the  proprietas,  the  demandant  was  to 
shew  by  what  right  he  claimed ;  in  like  manner,  in  this 
suit,  it  was  not  sufficient  barely  to  propound  a  complaint, 
but  to  shew  the  jus  querelas,  and  how  the  complainant  wafl 
entitled  to  make  it.       .     . 

The  justices,  therefore,  fi)r  their  own  information,  and 
to  instruct  the  jurors,  were  to  interrogate  as  to  the  parti- 
culars of  the  complainant's  case ;  of  what  freehold  he  was 
disseised,  whether  land  or  rent,  whether  for  life  or  in  fee, 
vrhether  by  descent  or  purchase ;  of  a  rent,  whether  it 
issued  out  of  a  chamber  or  «  freehold,  whether  for  Ufe  or 
in  fee;  of  the  boundaries  and  size  of  the  freehold,  whether 
there  was  any  ejectment  from  the  freehold,  whether  it  was 
by  day  or  night,  with  arms  or  without,  with  robbery  or 
without;  and  innumerable  other  circumstances  which 
might  constitute  the  merits  of  the  case  (b). 

When  these  enquiries  had  been  made,  then,  and  not 
till  then,  was  the  tenant  to  be  asked,  if  he  could  say  any 
^ing  why  the  assise  ought  to  remain.  The  matter  of  such 
objection  might  be  found  in  the  above  interrogatories  put 
to  the  complainant  If  the  tenant  could  shew  qo  cause  why 

(a)  Bract.  1S9.  b.  (b)  Ibid.  184. 
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the  assise  should  remain,  but  at  once  denied  he  had  com* 
mitted  any  disseisin ;  he  simply  put  himself  upon  the  assise, 
and  the  assise  proceeded,  as  they  called  it,  in  modum  assisa^ 
that  i^,  upon  the  simple  question  of  disseisin  ;  and  if  the 
jurors  were  present,  or  seven  of  them  at  least,  against 
whom  there  was  no  cause  of  exception,  they  proceeded  to 
take  tlie  assise ;  if  they  were  not  present,  the  assise  was  de- 
ferred to  another  day,  when  they  were  to  appear,  and  the 
assise  was  to  proceed. 

If  thejurors  appeared  at  the  nest  day,  then  the  exceptions 
to  them  were  to  be  stated.  These  were  of  various  kinds. 
Bracton  says,  that  was  a  good  exception  to  a  juror,  which 
would  be  a  good  one  to  a  witness.  One  rendered  infamous 
by  having  been  convicted  of  pf  rjury  could  not  be  a  juror,  ac- 
cprding  to  the  rule  expressed  in  the  English  of  those  days : 
"  He  ne  et  cakes  vorthe  that  e$  enes  gylfy  of  oth  broken^ 
Any  enmity  against  a  party,  any  friendship  with  him,  was  a 
good  exception.  Being  a  servant,  familiarity,  consangui- 
nity, affinity,  unless  the  connexion  was  equally  with  both 
parties;  being  of  the,  same  table  or  family;  under  the 
power  of  a  party,  so  as  to  be  benefited  or  hurt ;  owing  suit 
or  service;  being  counsel  or  advocate ;  all  these,  and  many 
others,  were  good  causesof  exception  to  jurors.  Qf^ijeye^^ij 
When  the  parties  had  at  length  agreed  upon  a 
juror,  they  could  not  afterwards  reject  him  ;  and  when  the 
number  waa  complete,  the  assise  proceeded,  the  first  juror 
having  ta]cen  the  following  oath  :  *^  Hear  this,  ye  justices, 
<^  that  I  will  speak  the  truth  of  this  assise,  and  of  the  tene- 
*'  ment.of  which  I  liave  had  a  view  by  the  king's  writ" 
(altering  these  words  where  the  subject  was  ^.rent,  a  com- 
mon, and  the  like),  '^  and  in  nothing  will  omit  Co  speak  the 
"  truth.  So  help  me  God,  and  these  holy  gospels/*  .After 
this,  the  otherjuror9,in  order,  repeated  the  following  words: 
<^  That  oath  which  the  foreman  here  hath  taken  («r),  I  will 

•  ^a^  Ta^s  ffimus  hie, . 
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'^  keep  on  my  part,  so  hdp  me  God,  and  diese  kcdy  go8- 
«p«ls{ay' 

'  After  the  oath  was  taken* in  the  foregoing  manner, 
the  prothonotary,  for  the  information  of  the  jurors,  was  to 
rehearse  the  effect  of  the  writ,  in  the  following  way :  ^  Yon 
**  shall  say,  upon  the  oath  which  you  have  taken,  whedier 
'^  N.  uiyustly,  and  without  a  judgment,  disseised  JB.  of 
'^  his  freehold  in  such  a  vill,  after  the  last  return  of  die 
**  king,  &G.  or  not/'  In  this  situation  of  things  the  jus- 
tices were  to  say  nothing  towards  instructing  the  jurors, 
because  nothing  had  been  said  by  way  of  exception  agsQnst 
the  assise;  but  the  jurors  were  to  retire  into  some  secret 
place,  and  there  to  converse  with  one  another  upon  what 
diey  had  ia  charge ;  and  no  one  was  to  have  access  to  them, 
or  talk  with  them,  till  they  had  given  their  verdict;  nor 
wei'e  they,  on  the  other  hand,  by  signs  or  words,  to  give 
the  least  intimation  what  their  verdict  was  to  be. 

There  often  happened  a  difference  of  opinion  between 
the  jurors ;  in  which  trase  the  court  used,  as  it  was  called, 
to  afforce  the  assise ;  that  is,  others,  according  to  the  ouro- . 
ber  of  dissenting  voices;  were  added  to  the  major  part  of 
the  assise ;  and  if  they  happened  to  agree,  their  verdict  was 
held  good ;  and  the  dissenting  jurors  were  to  be  amerced 
quasi  pro  transgressione^  says  Bracton,  as  guilty  of  a  sort 
of  offence,in  obstinately  maintaining  a  differenceof  opinion. 

When  the  verdict  was  given,  judgment  was  delivered 
according  to  it ;  unless  the  jurors  should  have  expressed 
themselves  obscurely,  and  the  justices  were  disposed  to  exa- 
mine further  into  the  matter :  and  should  the  jurors,or  those 
who  were  added  by  afforcement,  still  be  unable  to  declare 
plainly  and  fully  what  theirraeanbg  was,  the  method  was,  ei- 
ther to  get  the  parties  to  agree  the  matter,  or  the  judgment 
was  adjourned  into  the  great  court,  where  it  was  finally  to  be 
determined.  Another  way  of  putting  a  point  of  doubt  and 

(a)  Bract  184  b.  1^5^ 
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obscurity  into  a  course  of  examination,  was  by  certificate, 
the  nature  of  which  will  be  explained  hereafter.  When  ^ 
the  assise  failed  to  give  a  plain  and  intelligible  verdict,  it 
was  the  office  of  the  justices  to  endeavour  to  elucidate  it 
by  interrogation  and  discussion.  If  the  jurors  were  entirely 
ignorant  of  the  matter,  then,  as  in  the  former  case,  others 
were  to  be  added  who  knew  the  truth ;  and  if,  after  that, 
the  truth  could  not  be  got  at,  they  were  to  give  their  ver-< 
diet  upon  the  best  of  their  belief,  according  to  their  con- 
sciences (a).  Though  it  was  commonly  said,  that  truth  was 
the  pi1>vince  of  the  juror,  and  justice  and  judgment  that  of 
the  judge ;  it  seems,  says  Bracton,  thai  judgment  belongs 
to  the  Jurors,  inasnmch  as  they  are  to  say  upon  their  oath, 
whether  one  man  disseised  another.  But  yet,  as  the  judge 
is  to  give  a  ju^t  judgment,  it  becomes  him  diligently  to 
weigh  an(V  examine  what  is  said  by  the  jurors,  to  see  whe*- 
ther  it  contains  any  truth,  that  be  may  not  himself  be  mis- 
led by  their  mistakes  (b). 

If  judgment  was  given  for  the  <:omplainant,  the  land 
was  to  be  restored,  with  all  its  produce,  received  and  to  be 
received,from  the  disseisin  to  the  time  of  the  judgment;  and, 
as  the  sheriff  was  commanded  to  keep  the  land  in  pe.ace  till 
the  assise  vvas  taken,  the  disseisee  was  to  recover  danciages 
for  any  unjust  abuse  or  misuse  of  the  land  in  that  interval. 
The  disseisor  was  to  suffer  certain  penalties.  He  was  to 
be  in  misericordid  regis,  in  proportion  to  the  nature  of  the 
disseisin ;  as^  whether  it  was  cum  armis  or  without,  so  as 
the  misericordia  was  never  less  than  the  damages :  besides 
this,  he  suffered  a  penalty  for  the  peace,  if  it  had  been  vio- 
lated. Again,  if  he  had  committed  robbery  with  the  dis- 
seisin, he  suffered  a  triple  penalty ;  for  the  disseisin,  the 
misericordia ;  for  the  peace,  imprisonment ;  and  for  the ' 
robbery,  as  it  is  termed  by  Bracton,  a  heavy  redemption : 
he  did  not^  however,  lose  life  or  limb>  as  the  robbeiy  was 

(•)  Bract  181.  b.  186.  b.  (k)  Ibid.  18(5.  b. 
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not'prosccuted  criminally.  The  disseisor,  if  he  was  the 
principal  in  the  fact/ was  also  to  give  to  the  sherifF,  on 
account  of  his  disseisin,  an  ox  and  five  shillings ;  bat  those 
who  were  only  in  aid,  force,  or  counsel,  did  not,  in  gene- 
ral, pay  this  mulct  to  the  sheriff,  though  in  some  counties 
they  did.  The  disseisor  was  also  to  render  damages,  to  be 
estimated  by  the  oath  of  the  jurors,  and  further,  if  need 
were,  or  the  jurors  had  been  excessive,  to  be  tiaxed  by  the 
justices.  But  the  justices  were  not  to  estimate  the  damages 
at  a  brger  sum  than  the  jurors  had,  unless  it  was  a  very 
clear  case,  that  the  jurors  had  taxed  then?  much  lower  than 
was  reasonable  or  proper  (a). 

This  liberty  of  increasing  the  damages  was  allowed  to 
the  judges,  in  order  that  disseisins  might  never  escape  the 
proper  punishment  of  the  law ;  for,  in  those  times  of  dis- 
order and  oppression,  there  were  many  great*  men  who 
would  commit  disseisins  for  the  mere  purpose  of  making 
tlie  most  of  the  fruits  and  profits  during  the  time  they 
coidd  keep  their  unlawful  possession :  and  when  they  had 
raised  great  sums  thereby,  they  could  generally  escape  with 
a  small  misericordia,  through  the  ill-placed  lenky  of  ju- 
rors; vAxOy  when  they,  by  their  verdict,  took  from  a 
disseisor  the  land,  were  unwilling  to  load  him  besides  with 
heavy  damages.  For  these  reasons,  it  was  expected  that 
the  justices  should  examine  very  carefully  into  thecliange 
that  had  been  made  on  the  land  since  the  disseisin,  either 
through  the  wilfulness  or  neglect  of  the  disseisor,  or  any 
otherwise;  all  which  he  was  to  be  compelled  to  make' 
good,  notwithstanding  much  of  the  damage  might  have  < 
happened  by  death  of  cattle  and  other  accidents,  which  it 
was  out  of  his  power  to  govern :  nor  was  any  allowance 
to  be  made  to  a  wrong-doer  for  improvements  (b). 
Exceptions  lo  This  was  the  manner  of  proceeding,  when 
the  assise.      nothing  was  said  against  the  assise,  aor  any  ex- 

(a)  Bract.  W.  b.  187.  ^  {i)  Ibid.  187. 
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ception  taken  why  it  ought  to  remain,  as  it  was  called ;  but 
if  the  tenant  did  not  cfause  to  put  himself  upon  the  assise^ 
he  might  except,  or  plead  such  matter  as  would  cause  it  to 
remain,  that  is,  defer  it  for  the  present,  or  perhaps  entirely 
destroy  it.  These  exceptions  were,  to  the  ♦ri t,  to  the  person 
of  the  complainant  or  tenant,  at)d  to  the  assise.  Some  excep- 
tions to  the  writ  deferred  the  assise,  but  did  not  destroy  it : 
some  exceptions  to  the  person  of  the  complainant  entirely 
destroyed  the  assise :  some  exceptions  were  peremptory 
a«  to  one  person,  and  deferred  the  judgment,  but  were  not 
peremptory  as  to  another;  as  where  the  complainant  was 
not  entitled  to  the  action,  but  some  one  else.  Th^  order 
of  stating  exceptions  was  this :  if  the  writ  was  not  good, 
there  could  be  no  further  proceeding;  but  if  that  was 
good,  then  they  resorted  to  the  person  of  the  complainant, 
to  see  whether  be  was  ^ititled  to  the  complaint ;  then  to 
the  person  of  the  tenant^  to  see  if  he  was  the  person  against 
ivhom  the  complaint  should.be  made ;  and  last  of  all  to  the 
assise,  to  try  st  tenens  injusti  et  sinejudido  dismnverit 
ipstim  quereniem  de  libero  tenemento  suo  in  such  a  TiU^ 
after  such  a  period  of  time  (a); 

Thus,  after  the  jurisdiction  of  the  court  was  established, 
the  tenant  was, to  take  his  excepUons  to  the. writ.  Ex- 
ceptions to  the  writ  were  many ;  if  there  was  any  thing 
faulty  therein ;  a.  spurious  seal ;  a  rasure  in  a  suspicious 
part,  as  where  the  names  of  the  persons,  or  places,  or 
things,  were  written  (for  a  rasure  in  the  legal  part  was 
not  so  important  as  in  these  points  of  fact) ;  if  the  date  was 
at  all  changed;  if  the  complainant  had  |iad  a  former  writ 
of  mortauncestor,  of  entry,  or  of  right,  and  so  had  not 
observed  the  order  6i  writs.  Again,  any  error  destroyed 
a  writ,  though  it  did  not  destroy  the  assise.  It  was  error, 
if.  the  writ  was  against  one  who  was-possessed  nominealiena, 
s^s  ajirmarius.  The  assise  could  not  proceed  if  there  was 
an  errqr  in  the  name,  as  Hehricus  for  Wilhelmus-,  and 

(a)  Bract.  1S7.  b.       ^ 
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80  in  the  cognomen^  as  Hubertus  Roberti  for  Hubertus 
WaUeri ;  so  in  the  name  of  a  vill  whence  a  person  took  his 
description,  as  London  for  Winchester :  even  if  the  error 
was  in  a  syllable,  as  Henry  de  Brdcketon,  for  Henry  de 
Bracton ;  nay,  %ven  in  a  letter,  as  de  BracthoUj  for  d% 
Bracton :  again,  in  a  name  of  dignity,  as  Henry  de  Bracton 
pracentor,  when  he  was  decanu$\  so  of  a  thing,  as  vineam 
for  ecclesiam  (a). 

Then  followed  exceptions  to  the  person  of  the  com- 
plainant; one  of  which  was  villenage,  and  its  consequences ; 
excommunication ;  that  he  had  not  a  freehold ;  that  he 
should  distrain  instead  of  bringing  this  writ;  and  many 
others.  The  tenant  might  next  except  to  his  own  person ; 
as  for  instance,  that  the  action  should  have  been  against 
his  ancestor  or  predecessor,  and  not  against  him  (Jh).  And 
last  of  all,  having  gone  through  exceptions  to  die  writ  and 
to  the  person,  he  might  except  to  the  assbe,  upon  the  cir- 
cumstances of  the  case,  by  disputing  how  far  the  operative 
words  of  the  writ  .were  justified  in  fact ;  how  far  he  injusti 
et  sinejudicio — disseisivit  eum — de  libera  tenemetito  si/o— 
in  tali  villi \  every  term  6t  which  change  was. open  to  a 
variety  of  remarks.s^nd  objections  (c). 

All  these  exceptions,  whether  they  were  peremptory 
or  dilatory,  were  equally  out  of  the  assise  (which  was- merely 
to  try  the  disseisin),  and  collateral  to  it ;  and  therefore 
could  not  be  determined  by  the  recognitors  of  assise.  We 
have  seen,  that  in  Glanville's  time  (d)  such  incidental  matters 
were  in  general  tried  by  duel,  there  beifig  very  few  issues 
which  are  said  by  that  author  to  have  been  usually  tried  by 
recognition ;  of  which  one  was,  infra  ietatem  vel  non ;. 
another  was,  whether  seised  ut  de  vadio,  or  nt  defctdoyjasiA 
some  others;  as  that  of  villeinage,  which  was  to  be  tried 
by  die  relations,  and  if  they  could  not  agree,  by  the  vici- 
nage ;  the  gift  of  a  fee,  after  a  grant  of  the  advowson  (e), 

(•)  Bract.  188,  189.  {b)  Ibid,  from  190  to  204.  (c)  Ibid, 

from  S04  to  212.  b.         {d)  Vid.  ant.  146.  (e)  Glanr.  lib.  13.c.  20. 
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aai)  others  that  may  be  seen  in  that  reign;  but/in  general, 
point?  in  debate  that  did  not  make  the  direct  question  of 
seisin,  were  tried  by  the  duel.  Since  that  time,  the  good 
sense  of  mankind  concurring  with  the  statute  made  by 
Henry  ll.  concerning  trials  by  recognitors,  had  so  far 
prevailed  over  the  habits  of  their  ancestors,  that- suitors 
used  commonly,  when  a  fact  was  in  litigation  between 
them  in  a  cause,  to  consent  that  the  truth  thereof  should  be 
enquired  of  by  a  jubata,  or  jury ^  in  preference  to  a 
tfiai  by  duel ;  and  they  accordingly  used  to  pray  the  court 
that  it  might  be  so ;  witli  which  prayer  courts  had  been 
so  long  used  to  comply,  that  a  jury  had  become  the  regular 
mode  of  trying  a  fact  in  dispute  in  a  judicial  proceeding* 
TThus  there  had  gradually  arisen  a  new  sort  of  trial  by 
recognitors  or  jurors,  denominated  ajurafa;  which  was 
a  tribunal  chosen  by  consent  of  the  parties  themselves,  and^ 
on  thi^  account,  differing  somewhat  in  its  constitution, 
design,  and  effect,  from  the  assisa. 

To  mention  only  one  mark  of  their  difference,  and  leave 
the  rest  to  be  observed  as  occasion  presents  ,them :  the 
jurors  in  ajurata  were  not  liable  to  conviction  for  perjury, 
nor  to  the  infamous  judgment  as  the  jurors  in  the  assisa 
were ;  the  reason  for  which,  according  to  Bracton,  was, 
because  the  jurat  a  was  a  trial  which  the  parties  had  them* 
selves  prayed  to  have,  and  therefore  they  had  no  reason  to 
complain  of  its  determination ;  while  the  assise  (to  follow 
his  idea)  was  a  specific  remedy  in  a  special  case,  to  which 
and  which  only  the  parties  were  by  the  law  confined  for 
obtaining  redress;  and  if  the  ends  of  justice  were  disap* 
pointed  by  those  recognitors  who  were,  designed  by  the 
constitution  to  further  it,  they  deserted  a  very  severe  anir 
madversion.  But,  with  submission,  the  reason  of  the 
conviction  being  allowed  in  one  case,  and  not  in  the  other, 
was  not,  it  should  seem,  owing  to  any  particular  difference 
in  these  two  trials,  as  practised  in  the  time  of  Henry  III,  but 
because  the  Constitution  of  Henry  II.  had  provided  that 
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punishment  for  recognitors  in  the  particular  a$$i9€9  ovlj,- 
which  were  then  invented.  The  devolving  of  questions 
upon  recognitor^  to  be  tried  by  the  consent  of  parties^  was 
a  practice  that  originated  afterwards,  and  therefore  was  not 
within  that  provision :  nothing  can  be  a  stronger  mark  of 
tins  trial  not  owing  its  existenpe  to  that  famous  law  of 
Henry  II.  than  the  appellation  of  juraia. 

The  difference  between  €utsisa  and  jurata  was  a  very 
common  piece  of  learningin  this  reign.  This  distinction  was 
always  observed,  and  was  never  more  nicely  attaaded  to, 
than  when  it  happened,  as  it  sometimes  did,  for  an  amsa 
to  be  called  upon  to  discharge  the  office  of  a  jurata  i 
and,  instead  of  deciding  the  direct  point  in  the  a<^tion,  to 
enquire  of  some  collateral  matter.  For  when  any  issue 
arose  upon  a  fact  in  a  writ  of  novel  disseisin,  mortauncestor^ 
and  the  like  actions,  which  fact  the  parties  agreed  should 
be  enquired  of  by  a  jurata ;  nothing  was  more  naturalji 
nor  indeed  more  commodious,  than,  instead  of  sununoiH 
ing  other  recognitors,  as  in  Glanville's  time  (a),  that  the 
assua  summoned  in  that  action  should  be  the  jurors  to 
whomtheymight  refer  the  enquiry.  This  vras  generally  the 
Astisa  vertitur  case ;  and  then  the  lawyers  said,  cadit  assisa,  tt 
injuratam,  vertitur  in  juratam ;  die  assise  was  tumeil 
into  a  jury,  and  the  point  in  dispute  was  determined  by  the 
recognitors,  not  in  modum^assisd^,  but  in  modumjuraSa. 

Thus,  then,  the  exceptions  mentifitoed  above  would 
in  this  reign,  as  they  were  out  of  the  assise,  be  determined^ 
not  in  modum  assisa,  but  in  modum  jurata;  as  it  were^ 
says  Bracton,  by  consent  of  the  parties ;  where  one  al-^ 
leged  one  things  and  the  other  the  contrary,  and  each 
prayed  that  the  truth  of  what  he  said  might  be  enqu^ed 
of.  And  in  tins  case,  says  he,  there  is  no  conviction) 
for  if  the  other  party  would  controvert  the  saying  of  .tbe 
jurors,^  the  law  gave  him  tall  liberty  to  say  that  ike  proof 

(•)  Glanv.  lib.  IS.  c.  SO. 
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zms  false ;  the  verdict  of  the  jurors  in  this  case  being 
only  ;3i  proof  of  the  exception ;  every  one  being  to  prove  the 
truth  of  his  excieption,  and  the  person  who  replied  to  it 
being  also  bound  to  prove  his  replication^  in  which  re-^ 
course  was  had  to  the  jurors,  merely  fpr  want  of  other 
proof. 

This  will  be  made  clearer  by  giving  an  instance.  Sup- 
pose the  complainant  stated  his  case  by  saying,  that  he 
married  a  wife  having  an  inheritance,  and  after  her  death 
he  was  in  seisin  tilT  such  a  one  unjustly  disseised  him,  and 
so  was  in  seisin  |?^r  legem  Anglia,  for  he  atid  his  wife  had 
children  between  them;  If  the  tenant  did  not,  in  answer  to 
this,  deny  the  disseisin,  and  piit  himself  on  the  assise,  to 
try  whether  he  disseised  him  or  not ;  he  might  deny  some 
of  the  cii;cumstances  which  tUe  complainant  had  stated  as 
making  his  title :  he  might  except  that  they  had  no  child ; 
or  if  they  had^  that  it  died  in  the  womb  •  or  if  it  was  bom, 
that  it  wai'  a  monster,  and  not  a  thild  ;  or  if  it  was  a  child 
and  born  alive,  that  it  was  not  beard  to  cry  between  four 
walls :  when  the  complainant  to  such  a  pfea  Replied  the 
contrary,  the  truth  of  tjic  allegation  was*  then  to  be  en- 
quired of  by  the  assise' m  fhodumjurata.  In  the  former 
case,  of  the  general  issue  disseisivit  vet  non,  the  jilrprS,  if 
they  swore  falsely,  wouW  be  liable  to  convictiori ;  in  the 
latter,  they  would  not  (a). 

The  instances  in  which  an  assise  might  be  turned  into 
a  jury,  were  as  numerous  as  t6e  exceptions  that  might  be 
taJcen  to  the  complaint.  Wd  shall  content  ourselves  with 
adding  bne  more  example  to  those  already  given ;.  and' 
this;  being  a  very  particularise,  deserves  out  fabtice. 
An  assise  was  so'metiities  turhed  into  a  jury. propfer  trans- 
gfessionem,  oii  account  oi  a  trespass :  as  where  a  person 
made  use  of  another's  land  against  the  bwi^er's  w3l;  or 
wber4  he  nsec(,  a$  his  own,  the  land  of  a'  person  holding  ia 

'(a)lBract.  ai4.lp.«16^. 
VOL.  .1.  A  A 
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coniHion  with  him ;  these  might  be  disseisins  and  trespasses 
both ;  for  every  disseisin  was  a  trespass,  though  not  every 
trespass,  a  disseisin.  If  then  the  entry  upon  the  strainer's 
land  was  without  any  claim  of  righ^  it  was  not  a  disseisin, 
but  a  trespass.  But  as  it  was  uncertain  quo  ammo  thb  was 
done ;  the  complainant  used  generally,  in  such  case,  to 
bring  an  assise  as  for  a  disseisin,  and  then  the  judge  was 
to  examine  whether  it  was  done  witH  a  claim  of  right :  so 
that,  if  it  should  turn  out  that  he  made  the  entry  through 
a  probs^ble  error  and  ignorance,  and  under  such  mistake 
cut  down  trees,  or  the  like,  and  did  not  do  it  in  die  name 
of  seisin,  be  was  cleared  of  the  imputation  of  a  disseisin, 
and  it  was  considered  rather  as  a  trespass ;  for  which,  if  he 
acknowledged  the  fact,  he  was  to  make  amends ;  if  he  de- 
nied it|  the  assise  was  turned  into  a  jury  to  inquire  of  the 
trespass(a). 

An  assise  was  sometimes  turned  into  a  jury  propter 
transgressionem  {fistrictionis,  on  account  of  a  trespass  com- 
mitted in  distraining ;  for  a  distress  sometimes  amounted 
to  a  disseisin,  sometimes  was  only  a  trespass ;  and  was  ac* 
cordingly  determined,  in  the  former  case  in  modum  assisa, 
ip  the  latter  in  modum  jurata.  When  an  .assise,  there- 
fore, was  brought  upon  an  injury  suffered  by  a  dbtress,  if 
it  could  not  be  maintained  as  an  assise  to  determine  die 
disseisin,  it  might  be  maintained  as  a  jury  to  determine  die- 
trespass  (6). 

From  what  is  here  said,  and  the  little  mention  there  is 
in  Bracton  about  any  original  specific  proceeding  in  case . 
of  trespass,  it  should  seem,  that  though  there  might  be  a 
writ  of  trespass,  it  was  rarely  brought  for  entries  upon 
land ;  but  the  usual  way  of  consideritig  such  matters  wa[8 
in  an  assise,  where  the  complainant  was  sure  of  inflicting 
some  pena%  on- the  wrong-doer,  either  as  adissdsor'or  a 
trespassor.  It  should  seem  that  the  writ  of  trespass  was  a 
late  invention  not  wholly  approved  by  Bracton;  for  it  is 

(•)  Bract.  il6.  b.  (ft)  XM.  «17. 
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^id  in  another  part  of  this  authoi^s  Worl:^  that  the  wirrt 
quart  vi  et  amiii  a  person  entered  lafid,-  would  hi  bad, 
because  it  would  be  making  a  questiofi  of  thcf  mode  of  the 
frespass,  when  it  should  b^  for  the  trespass  simply.  ' 
«'  To  return  to  the  assise  of  fiovel  disseisin  :  This  assise, 
according  to  BractOTif,  had  three  considerations :  it  wais 
j^rsonal,  proptet factum ;  penal;  propter  injuridm  ;  an9 
thif-dly/  it  was  for  restitution  of  the  thing  taken.  As  far  as 
its  object  was  penal  {svaApo^nd  suos  tefiere  debet  autore$), 
it  did  not  lie  for  the  heir  of  the  disseisee,  nor  slg^iiisf  the 
heir  of  the  disseisor,  if  he  died  ih  the  life  of  the  disseiifee ; ' 
for  the  penalty  was  extinguished  with  the  person,  and  th^ 
heir  was  not  to  be  jfhinishedfor  the  offend  of  hi^  aficestor  t 
nior>  in  like  manneV,  would  aii  actioniie  for  the  heir  of  thd 
disslbtsbe;  for  aib  between  him  ahd  the  disseisor  there  was  no 
obligati&n  quoad pamam,'tha^h  there  mvsls  quoad  restitu- 
tiofiem ;  but  his  Temedy  was  by  a  writ  d^  ing'ressu',  siiic6 
called  a  writ  of  entry.  As  to  this  writ  of  entry,  aiM'tvKei 
if  lay  in  the  riatture  of  an  assise  of  novel  desseishi,  for  an 
heir  to  recovel^^oflfdessio^,  it  wat  fo  ht  seen  whether  the 
abcestbr  had  be^  projierly  diligei|t,iit  procuring  and  pro^ 
il^euting  his  stiii^  86  ai^  t6  have  got  a  view,  and  thcf  juforii 
swofn  j  for  then,  by  so  doing;  ibf6  assise  6f  liov'drdftiseisin^ 
ill  cade  of  llis  dbatU^  Was  said  to  be  perpetuateil;  that  is,  tfa^ 
right' of -action  fbr  the  dissdsiii;  so  far  as  concerned  th^ 
restitution,  continued  to  the  heir  of  the  disseisee  against 
the  disseisor  and  his  heirs.  Some  were  of  opinion,  that,' 
in  <his  case,  the  actioii  would  UoiA  qubitd  posnam  likewise 
against  tte- disseisor  ;'a&d  though  the  aissise'waflt^ffot  prO^' 
secuted  so  far  as  the  view,  and  electing  the  jurors,  yet  t# 
af  fiiuch  diHgeiRie'.ai  |>osiilil^e  had'  been  used,  though  no 
actibd  fMai!  commenced,  fte'  ^rfit  of  entfy  was  neverthe^ 
l^s  cootiifu^'td  die  heir  of  dife  disseisee  qiseo^iA  rtstitu^ 
tianem{a)y 

The  form  of  the  tvrit  of  entry,  when  brought  after  ah' 

{«)  Bract.  »1«.  b^  ,       , 
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awisey  was  as  follows :  Pr4Pcipe  A.  quod  juste,  Sfc.  reddat 
B^Janium  terra  cum  pertinentiis  in  villa,  ifc.  in  quam  non 
hahet  ingreuutn  nisi  per  C  patrem  ipsius  A.  cujus  hares 
ipse  est,  quipradictum  B.  indc  injuUi  et  sinejudicio  dis- 
spisivit,  et  postquamy  Ifc.  ct  unde  assisa  $uwa  dissdsina 
summonitafuit  coram  justitiariis  nostris  adprimam,  Sfc. 
el  visus  terrfs  captus,  et  re$nansit  assisa  capienda,  ea  quid 
pradictus  C.  obiit  ante  cajiion&n  iilius  assisa  {or,  ante' 
fuamjustitidrii  nostri  in  partes  illas  venerint).  £t  nisi 
fecerit,  8fc.  These  writs  of  entry  grounded,  upon  a  dis- 
seisiB,  varied  according  to  the  qr^unastancea  which,  bad 
happened  since  the  disseisin*  One  was,  in  qwim.  imgres* 
sum  non  habet  nisi  per  C>filiun¥  et  haredem  D.  qui  ter* 
ram  illam  ei  dimisit  postquam  idem  D,  vyustk  et  sin» 
jtuUdo  disseisiverit  ipsum  B.  Sfc.  Another  was^  in  quam 
non  habet  ingressum,  ni^  per  talem,  qui  infuste  et  sine 
judicio  disseisivit  tulem  postquam  idem  talis  di^s^isiverat 
querentem  (a). 

In  this  writ  the  heir  of  the  disseisor  n^gtit.  have  ahnost 
all  the  answers  and  defences  wfaiph  the  disseisor  binuelfy 
if  he  had  lived,  might  have  had  ag^dnst  t^  apwe  of  noi^d 
disseinn;  inasmuch,  ^s  this  writ  was  m  the.  nature  of  an 
assise  of  novel  disaeisin  iaall  respect*  that  r^iirded  resti- 
tution,  thougfi  not  quoad  p<»n(^m  ^  and  all  such  matters 
would  be  determined  bj  a  jury*  Bracton  |»js,ex|uressl3r> 
that  no  corporal  pain  was^q  be  ir^etedbjr  ^.ftctioivon 
account  of  the  disseisin  of  the. ancestor ;  nor  daoMgefi ; 
nor  was  the  customacy.  qx  to  b§g^)i;«a<to  the  dieriff (^);<  bui 
only  the  misericordia  was  to  be  p«M  f^  Iheimjyflt  deton- 
tiooCc). 

This  writ  of  eptry  grounded  ufon  a  disseisin^  like  odiar 
writs  of.  entry,  was  an  intcfntioii  since  jA«  time,  of  Giaa- 
tille,  and  w«f  the  result  of  th^tretaemwt  wUob;liaid.peF<- 
vaded  all  parts  of  the  law  relating  to  seisin  wAppopertym 

(a)  Bnict.  f  19. 
{h)  It  teemt  Uiat  tbers  was  a  custom  for  the  tKeraff  te 
for  sTcry  disseisin  proved. 

(«)  Bract.  320. 
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The  earlieic  mentioB  of  these  writi  is  in  the  third  ye^  #f 
this  king ;  when  they  are  spoken  of  as  in  Qioimmon  Hse^ 
and  therefore  it  is  probable  that  they  were  iirtrodoced  not 
long  after  Qianville's  time  (a).  We  Aallhave  occasion  t» 
treat  more  parcicalarly  of  these  new  writs  in  their  proper, 
place.  The  writ  which  next  presents  itself  is  ai^other  re^ 
saedy  ooncerning  possession,  which  ako  had  been  con- 
trived sinee  QianviHe's  time,  and  has  since  been  called  the 
writ  of  Quote  ^ftcit  infra  teminum. 

Such  were  the  notions  concerning  land,  that  j^uare  efecU  in- 

while  one  person  had  a  freehold  in  a  tene-  -^^'^  i^rmimw, 

ment,  another  might;  saj^s  l^cton,  have  at  ikia  same  time 

the  iisafruet,  4he  use,  and  the  habitation  (jfr).    As  We  have 

been  shewing  how  a  man  was  to  be  restored  to  his  free* 

faoldif  hewas'ejected,  we  shall  now  see  what  was  to  bedone^ 

if  a  persta  was  ejeet^  before  the  expiration  of  hisrterili  in 

Ae  USttfriict,  usiS  or  habitation  of  a  tenement  which  ht  held 

forterm  of  years.  Such  persons,  when  ejected  within  their 

tei'in,  used  sometimes  to  bring  a  writ  of  ^ovenas^;  but  as 

that  only  lay  between  the  person  faking  and  personletling, 

(who  alone  were  parties  to  and  "bound  by  die  covenant) 

afid  the  matter  could  not  be  determined^  if  at  all^but  with 

great  diflSeuity'  in  that  wqr;  pro^ion  was  made,  says 

Bracton,  by  die  wisdom  of  theconrt  and  council  (c){or  a 

farmer  against  all  persons  whatsoever  who  ejectad  him, 

by  Ae  following  writ :  Pracipe  A*  qvMjusti  £t  sine  di^ 

laiicne  reddat  JB.  iantum  temp  cum  pertiuentiis  in  vilU, 

Sfc.  qmm  idem  A.  qui  dimirit,  Ifd,  or  thus :  Si  taiisfecetrii 

te  ^curum,  ife.  cstemurus  quare  deforceat,  Spe^  tmntum 

terra  €um  pertinentm  in  viiU,  ifc.  quid  talie  dimimt  ipsi, 

Sfe.  adiermimm  qui  nandum  prateriit,  infra  qUemi&nm- 

mtm  prmdiet«8y  Ifc.  Mud  foes^Mdit,  65c.  occasione  oupn* 

(a)  Bract,  219. 
ijb)  These  terms  usutfrwhUt  urns  and  Aa5tVafio,  are  borrowed  frbtn;  the' 
civil  law,  and  there  Jtand  in  as  ueata^tlation  t<h«Keh  etlier,  wm^^^iit^ 
pieced  in  hertt    Inat,  lib.  3.  Tit.  4, 5. 

(c)  I>€  €QMS6»  Qisrkt  pfthinm. 
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i>enditioni$  ipse,  Sfc.  postmodumy  S^c.  de  prtnikti  terti 
^citj  ut  di^it ;  et  habeas  ibt,  S^c.  or,  Si  J-ftcerit  te  «e- 
turum,  Sfc.  iunc  summone  B.  quid  sit  coram,  isc  ad  res- 
pondendum eidem  A.  quart  injusth  ejeeit  eum  dejanto 
tertte,  kc  quam  C.  ei  dimisit  ad  terminum  qui  nondum 
preteriit,  mfra  quern  terminum^  i^c* 

If  this  writ  lay  against  a  stranger  propter  veoditionem, 
much  more  ought  it  to  lie  against  the  person  himself  who 
"  demised  the  land^  if  he  ejected  Im  own  farmer*  In  such 
case  die  writ  was,  quam  C.  de  N.  ei.  dimisit  fid  terminum 
qui  nondun  preteriit,  infra  quern  terminum  pra^dictus  C. 
de  eidem Jirma  su&  itfjustc  gecit,  ut  dieit ;  et  nisifecerit^ 
Sfe,  and  diis  was,  with  little  variation,  the  more  common 
form  in  case  of  c^ctment  by  a  stranger.  Hiese  writs 
were  drawn  in  two  .ways,  both  of  which,  we  have,  noticed 
in  the  above  instances ;  the  one  of  siprac^e  ;  ibe.  other 
tiwo  of  a  si  tefecerit  securum.  The  precipe  was .  thoiigfat 
the  best  and  most  compendious  procefding,  .00  i^cicount 
of  the  process  of  caption  of  the  land  into  thelpiigfs  hands; 
which  lay  upon  ihat  writ;  and  th^  ^yoidiog  the  tedioua- 
ness  and  delay  of  attachments,  ^i^hii^  was  the  iM'9ce83  upon 
the  writ  of'  si  tefecerit  securum,  ^c.  though  we  shall  see^ 
in  aftertimps,  that  the  Ifttter  became  die  most  common  and 
best  known  of  the  two,,  being  that  which,  from  the  vvords 
of  it,  was  called  a  ^uare  ejedt  i^ifra  teppinum(ay  -^ 

Asi&ise  of 60m-  Thus  have  we  gone  Uuroii^h  the  remedies 
.»  mon.  winch  the  law  had  provided,  where  an  injury 
was  done  to  a  man's  aeiunof .  a  freehold.  It  follows  ne^t 
m':order,  to  speak  of  injuries  done  to. a  seisin  of  thuigs  ap- 
pur^n^t  to  a  freehold,  such  as  common  of  pasture^  .and 
the  like.  Vfe  fa^ye  iseen,  that  in  Glanyille's  ^e.diere  was 
a&i^ssise  of  common  of  p^store^  by>hic^  ^c^mplainaiiit 
might  recover  his  seisin  of  a  common,  the  same  as  seisin  of 
his  land;  and  that  there  was  a  writ  directing  an  admea- 
sujr^menLQf  pasture  tp  be  giad^,.  y^hfire  any  one  had  sur- 
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charged  the  land*  The  forms  of  these  .two  writs  were  the 
same  now  as  in  his  time.(a.).  The  writ  of  admeasurement 
was  executed  by  the  sheriff,  who  was  to  go  in  person  to 
the  place  where  the  common  lay,  and  cause  the  bundredors 
and  all  who  were  interested  in  the  admeasurement  to  meet; 
and  there/  in  presence  of  the  parties  to  the  writ,  if  they 
obeyed  the  summons  to  appear,  and  after  hearing  their 
allegations,  he  was  to  make  inquiry,  by  the  oaths  of  such 
neighbours  by  whom  the  truth  could  best  be  known,  ad3 
by  the  inspection  of  charters  and  instruments,  how  the 
right  was ;  and,  according  to  that,  he  was  to  admeasure 
and  allot  the  common  (b)*  This  was  the  writ  upon  which 
Admeasurements  were  usually  made.  But  where  a  person 
overcharged  his  common  beyond  what  his  ancestors  had 
ever  claimed,  ^he  aclmeasiirement  used  to  be  made  by  a- 
writ,  invented  since  Glanvill^'s  time,  to  the  following  ef- 
fect ;  Si  jl.fecerit,  8^c.  tunc,  Sfc.  quid  sit  coram  justi- 
tiariis  dd  primam  assi^aiUf  ostensurus  quare  superomrai, 
S^c.  eUiter  quhm  C.  pater  ipsius  B.  cujus  hares  ipse  est, 
cvnsuei>it  :\pon  which  the  justices  were  to  proceed  as 
the  sheriff  in  the  former  instance  did,  and  a  summary  in- 
quisition* was  made  concerning  the  matter  id  dispute  (c). 

Another  writ  bad  been  introduced,  called  ii  writ  de  quo 
jure,  .  Where  a  person  had  recovered  seisin  of  a  common 
in  an  assise^  grounding  his  title  upon  usage  and  sufferance 
merely;  as  this  determined  only  the  seisin/  the  chief  lord 
might  bring  this  writ  to  make  the  tenant  shew  quo  JifltE 
exigit  communiam  pastura,  i^c.  desicut  ille^  nullam  com- 
ntuniam  habet,S^c.  nee  servitium  eifacit  quare,  8(c.  habere 
debeat,Sfc.(d). 

'  The  writ  in  Glanville  to  the  sheriff,  commanding  him, 
Aatprae^nasR.  quid,  ifc.permittat  habere  H.  amamenkt 
'sua,i^c.  (i?)  was  preserved,  with  some  small  difference  in 


(a)  Vid.«nt.  190.  Bract.  SS4  and  239.    (5)  Ibid.  2S9.(c)     Ibid.  $»9.  b. 
(i/)  Ibid.  389.  b.  830.  (e)  Giant,  lib.  Id.  c  14.    Vid.aat.174- 
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the  «form.  He  was  directed,  that  justkies  R.  quid,  S^c. 
permittat  H,  habere  ratiomhile  estoveriunif  S^c.  as  the  case 
might  bC;  of  wood,  turbary,  aiid  the  like  (a). 
Of  ftuisance.  ^®  ^  nuisance,  being  an  injury  to  a  freehold, 
was  considered  in  the  nature  of  a  disseisin,  and 
like  that  might  be  redressed  by  an  assise ;  so  also,  like  that^ 
it  might,  Jlagrante facto,  be  removed  by  the  party  injured 
without  any  ceremony  of  application  to  the  law :  but  after 
the  party  had  laid  by,  he  had,  as  in  case  of  a  disseisin,  no 
redress  but  by  writ  (6). 

There  is  no  mention  in  Glanville  of  any  other  writ  of 
nuisance  than  the  assise.  We  find  now  several  writs  to  the 
sheriff  upon  questions  of  nuisance.  On^  of  these  was, 
Questus  est  nobis  talis,  quhd  talis  injuste  et  simjudicio 
levavit  quendam  murum  (or  whatever  it  might  be)  ad  no^ 
cumentum  liberi  tenementi  sui,  S^c.  post  reditum  nostrum 
de  Brittannid  in  Angliam  (c) :  Et  ideb  tibi  pracipimMS, 
quhd  loquelam  illam  auilias,  et  postea  eum  inde  juste  de-- 
duci  facias,  ne  amplius,  Sfc.  In  the  sapie  manner  writs 
might  be  formed,  quqre,  8^c,  prostravit  injuste.  ad  nocu^ 
mentum  liberi  tenementi ;  quare,  ^c.  viam  obstruxit,  ^c 
quare  divertit  cursum  aqua,  S^c.  and  so  on,  in  num- 
berless cases  of  injury  and  nuisance,  to  a  man's  free- 
hold {d) .  These  last  writs  authorized  the  sheriff  to  hear 
and  determine  tlie  matter;  and  so  were  to  all  intents 
and  purposes  writs  of  justicies,  though  that  word  was 
introduced  only  in  the  following:  Jumcies,^c.  qubd^S^c. 
permittat  H.  habere  quandam  viam  in  terri  su4f  Sfc» 
The  writ  of  assise  of  nuisance  did  not  differ  ip  form 
from  those  in  Glanville,  except  m  the  return  oqw  used 

^  (fl)  Bract.  831.  (b)  IWa.93l.  b.  ' 

(c)  We  hwe  befoie  sasa  that  by  the  Stat  Jiek.  writs  «f  novel difiei. 
^n  ifere  not  to  exceed /r^si  tran^rpidtiionem,  du^i  rt^t  qf^wmc  ett  t« 
Vascoruam,  Vid.  ant.  264.  Notwithstanding  which^  we  find  Bracton  states 
^this  writ  with  a  different  limitation.    It  is  not  easy  to  account  for  this 
wapt  of  agreement  between  ouir  author  and  the  statute.    Vid.  ant.dSJi. 
.  .  W)  J(ract,  ?33.  ..... 
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in  all  assisesi  cgram  jwtUiariit  nostris  od  proxmam 
assisqm  {^)*  The  proceedings  upon  thia  writ  were  the  same 
99  in  an  assiae  of  aovd  desseisin  of  a  Ire^bold.  So  much 
were  assises  of  common  and  of  nuisance  considered  in  tins 
same  li^fait  as  assises  of  freehold^  that  whene  -either  of  the 
parties  died  after  the.mjury  done^  and  iihe  writ  was  to  be 
brought  by  or  against  the  heir,  we  find  a  jort  of  writ  o€ 
entry  wjus  formed,  in  the  nati^re  of  those  we  before  men- 
tioned for  recovery  of  landa :  Pntcipe  quid,  S^c*  reddat 
-B.  communiam  pasiuraj  S^c,  Precipe  quid,  S^c.  reievari 
faciat  et  repamri  quoddqmfoisiatmi,  SfC.  Pradpe  quid 
perraittat  talem  relevare,  itc.(b):  adapted,  in  this  words' 
,  pf  tbei^,  to  the  nature  of  the  case,  without  any  mention  of 
an  entry^  which  indeed  would  have  been  incoherent  and 
absurd. 

\A  nuisance  w^  so  much  in  the  nature  of,  and  approach*' 
ed  sonear  to,  a  disseisin,  Aat  sometunes  it  m^t  be  ;cdn^ 
sidered  in  either  light;  and  it  was  difficult  to  say  which k 
properly  was.  Appose  a  person  caused  water  4o  over- 
flow ;  if  it  rose  upon  the  complainant's  own  freehold, 
wjiich  it  most  probably  would  if  he  had  land  on  both  sides, 
this  w^  thought  rattier  a  ditsseisui  than  a. nuisance;  but  if  it 
rose  only,  on  the  fr^old  of  the  wf oiq^oer,  and  from 
thence  incommoded  that  of<tbe  compUijiaift^  it  was  theii 
qplj  a  uu^UQe^  becafise  the  fact  waa  all  in  die  wrong- 
dper'^  1  aiid-  . .  3^|  if  part  was  in  jpne,  and  paDi  in  the  other, 
s^Ml  jijbie  vf^^er  run^^r  botK  grounds:;  then,  for  one  part 
he  might liawe  an, assise  of  nov«l  disseisin  of  fredieild^  for 
tb^  Vstbei^j  an  assise  <^f  nnisiiiice ;  so  that  iiere  would  be  two 
assises  on  ^ccouiit  of  the  saiie  land ;  in  which  caQSl»,'df  ft^ 
two  remedies,  if  one  waa  to  be  idiosea,  Bracton  advises 
th?  v^me  of  nuisiwic^,  as*  die  nBost<  likely  jIo  remove  the 
wbol^  mischief:  for  theataise  ofiioivel  disasisin,  asit  viM 
confined  to  the  fr^bold,  could  ncH  correot  <the  nuisance 
whidb  was  upon  the  odief's  land ;  ':vi4iile  the  assise  of  nai- 

(a)  Bract  23S.  b.     ^  f  (fr)  Ibid.  3S5.  b.  836. 
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sance,  by  removing  the  caase,  efFected  both(a).  A  man 
m^ht  commit  a  disseisin  and  two  nuisances^  by  doing  one  ^ 
feet  on  bis  own  ground.  If  be  cut  a  £tdi  across  a  road 
which  led  to  a  pasture^  be,  at  once^  committed  a  disseisin 
of  the  common ;  caused  also  one  nnisance  by  obstructing 
the  way,  and  another  by  diverting  the  water  from  its  pro- 
per channel  >(6}. 

Among  other  nuisances,  a  liberty  or  iranchise  m%ht  he 
a  iraisance  to  another  liberty  or  franchise ;  as  where  the' 
liberty  of  holdhag  a  market  was  granted,  so  as  not  tp  ber 
cdme  a  nuisance  to  a  neighbouring  one.  Now,  a  market 
was  said  to  be  vicinumy  or  neighbouring,  if  it  was  six  miles 
and  a  l^df  (cX  and  one-third  of  the  other  half  dbtant  irbm 
^pother ;  which  distance  was  computed  wijtha  view  to  the 
following  considerations :  supposing  a  day's  journey  to  he 
twenty  miles,  and  the  day  was  divided  into  three  parts,  the  ^ 
£r8t  part  would  suffice  for  the  journey  thither ;  the  seconds 
£i}r  buying  and  selling;  and  the  third,  for  returning  home 
ii^  reasonable  time  before  night.  A  market,  if  raised 
within  this  distance,  was  to  be  put  down ;  yet  a  market  to 
be  held  two  ,or  three  days  ctfter  another,  though  within  that 
distance,  could  not  be  said  to  be  injurious;  and,  accord- 
ingly>  a  market  w^s  not  ccmsidered  aa  a  nuisance  (d),  unless 
ip  was  held  befone  qt  at  the  time  of  another. 

Before  we  take  leave  of  assises  of  novel  disseisin,  it  will' 
be  n^essary  to  remark  two  or  three  particulars  relating  to 
theoa  in  general.  If  a  <&sei$in  happened  infra  summonitu . 
onemjustitiariortiimf  there  was  no  need  of  applying  to  the 
o^rta  regis  for  a  writ ;  'but  the  itinerant  justices  would  make 
one  themsielves^  in  this  form :  Iklis  de  tali  loco,  et  socii  sui 
juitifiarii  itinerantes  m  tali  comitatu  tali  salut€ff\.  Ques^ 
tu$  est  nobisyVanABQ.  on,  as  in  other  writs  \  only  instead  of 
the  term  of  limitation,  these  words  were  inserted,  by  way  of 

(«)  Bract.  334.  b.  (i^)  Ibid.         * 

{c)  8tK  Uucm.    ttpeliDan  t^iya,  that  iii*DMliesday^  alid  ottr  old  writers, 
feuca  sigDifies  a  mile,    Spel.  voce  Leuca. 

(rf)  Bract.  S35. 
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^ying  jurisdictioii  to  the  court,  fnfra  mmmonitionem  iii' 
:i!teris  no8tri(a). 

We  have  seen  vi^hat.  proyision  was  made  by  the  statute 
/>f  Merton  in  case  of  rerdisseism  (&)•  If  a  person  recover- 
isd  seisin  by  judgm^nit  of  the  justices  itinerant,  and  tvas  put 
,  in. seisin  by  the  sheriff;  and  was  afterwards  disseised  by  the 
9ame  disseisors ;  they,  being  convicted  thereof,  were  to  be 
taken  and  detained  in  gaol,  till  r6lea8ed  by  the  king  or 
otherwise;  and  for  the  purpose  of  taking  the  offenders 
there  issued  the  following  writ  to  the  sheriff:  Monstravit 
nobis  talisy  quideim  ipserecuperdsset;  mentioning  the  a»- 
sise,  and  so  on;  ips€talis,Sfc.  iterum^  8^c.  disseisivit:  stidio 
tibi  pracipimusy  quid  asmmpiis  tecum  custodibmplaci'' 
tortim  coranicnostriBf  et  1 2  tammilitibus  qudm  aliis  liberis 
0t  legalibus  hominibus,  i(c.  diligentem  facias  inquisition 
mm^  S^c.  Et  tunc  ipsum  papias,  is  in  prisond  nostri  saliA 
custodias,  donee  aiiud  inde  pra^ceperimus,  et  inde  tali  sdsi* 
nam  mam  rehabere  facias^  i^c.  And,  in  like  manner,  in. 
all  cases  where  seisin  was  recovered  in  court,  whether  by 
assise,  recognition,  jury,  judgment,  concord,  or  otherwise, 
and  the  recoverer  was'^urned  put,  a  wri^  of  monstravit  to 
this  .effect  i^ight  be  had  (c). 

iiext,  as  .to  the  writ  of  execution  to  giye  seisin  totdie 
complainant.  «  When  an  assise  happened,. as  it  sometimes 
did,  to  be  token  out  of  the  county,  and  the  person'  who 
broiight  the  assise  complained  in  the  county  that  be  had 
not  yet  got  his  seisin,  there  issued  a  writ  to  the  following 
eiffect  to  the  sheriff:  Spias  quf^d^.  i^c.  recovered  by  assise  • 
et  ideo  pr^cipimus,  quh(hper  fiium  recogniiorum  ejusdem, 
assis^ySfc.  pknariam  seisinqm  habere  faciaSy  ^c.  the  writ, 
being  still  varied,  according  as  thp  disseisin  was  confessed, 
pr  otherwise.  To  every  writ  was  ^dded  this  clause :  JEt. 
etiam  pro  damnis  ei  a^udicatis  infra  quindenamfaciaf  et 
decern  solidos  habere,  ne  inde  clamorem  audiamuspro  der 

« 
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fectUf  S^c.     If  seisin  had  been  recav«red  befor«  tbejuslices 
in  the  county,  and  the  complainant  -was  hindered  from 
getting  possession  by  the  power  of  his  adversary/ be  might 
have  Are  following  writ  to  &e  sheriff:  Questus  est  nobis, 
tfc.  quid  ciim  in  curid  nostrd  reeuperisset  seisinam,  S^c. 
idem,  S^c,  nan  petmittit  eum  vlti  seirinJt  sui ;  or  sthinam 
swam  nondum  habet,  secundum  qnod  ei/nit  a^^udicata. 
Et  ideo  fibi  prtecipimus,  quid  diligfsnter  inquircu  quij^te^ 
¥unt  recognitores  ejnsdem  assise,  et  per  eorum  viium,  i^d 
plenarium  seisinam  el  habere  facias,  et  ipsum  in  seimni 
suA  mamtteneas,  et  defendas ;  or  thus,  ntonp&>mitia$,  qv^d 
talis  ei  molestiam  inferat,  'del  gravamen.,  qummOts  idem, 
fyc.  uti possitjeisini  sui,  ne  amplius,  Sfc.(^) 
AssisaultiwuB      We  have  hitherto  spoken  of  siichi  remedies 
fratenuaiems.  35  ^ere  furnished  when  a  person  was  dissdsed 
of  liis  freehold,  or  of  some  easemc^tit  and  right  appurtenant 
to  his  freehold,  and  arising  out  of  that  of  a  stranger.     We 
ate  now  to  treat  of  appurtenances  and  rights  which  »ise  in 
a  man's  own  ground;  as  of -the  seisin  of  a  presentatioii ; 
and  when  a  person  was  intfpeded  in  the  use  and  enjoyment 
of  his  own' seisin  thereof,  or  that  of  his  ancestor.     When 
a  person  presented  to  a  vacant  churdi,  to  which  himself 
or  his  ai)ce$tors  had  before  presented  tempore  pads  (for 
evei^  onis  must  have  a  seisid  of  his  own,  or  of  his  ancestor 
^ho  last  pr^setited),  and  was  impeded  or  deforced  by  any 
one  who  contested  the  presentation;  this  was  to  be  deter- 
mined by  ah  assisa  ultima  prasentationis,  as  we  before 
m^dtimied  in  the  reign  of  Henry  11(6).    As  this  assise 
could  <[>nly  be  brought  by  one  who  had  had  seisin  himself, 
or  whoi^e  a:ncestors,  to  M^hbm  the  advowson  had  belonged, 
had  had  seisin,  those  who  held  1^  feoffment,  and  npt  by 
di^scent,  cotild  not  maintain  it,  uoless  they  had,  in>  fect^ 
made  one^  presentation  r  for  they  could  not  claim  of  the 
selsiii  of  those  whose  heirs  they  were  not,  in  an  assise,  any 

(«)  Bract.  237.  (C)  VM.  ant  185. 
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ii>ore  thaa  tbey  ^qvjIA  in  a  writ  of  right;  nor  coiild  one  wfao 
held  for  life,  as  m  dower,  or  the  like;  all  which  perapnl 
were  redressed  by  another  sort  of  writ(a)»  .  . 

The  assiia  uitinm prasentationis,  or  tbe,irrit  of  darrein 
presentment,  9^  it  Wjasaftet wards  more  usiwUy  calledt  dif- 
fered in  one  or  two.  particulars  from  th^t  in  Gbinvillels 
time.  The  present  began.  Si  tafis  tefecerit  seaunm^Kc. 
the  former  was  a  simple  summons.  The  present  Wflp«aa4i 
rc^turnable;  ,sometiffies,acGO(rdiog  to  Bru(;ian,corainjiif$ti- 
tiariis  m^m  ad  proxjunam  aj$m«tm.(notwitbatwdiHfl;  tb« 
provision  of  Magna  Ckarta  to  the  contrary>(i);  .p%v^ier  '■ 
times  opui  Wesfnwmsteriu^.  .,  t.^ 

The  process  on  this  writ  was  as  follow^ :  M  .th§  ficst 
day  each  party  might  essoin  himself,  if  he  pleafc^d.  if  li^tii 
made  default,  the  suit  failed,  and  &e  writ  waff  loat»  ,.If 
the  disturber  oody  qf  the  presei^tion  was  present,  t^e^  JMd|i^ 
meat  wai^  qsyid  recedat  sitie  dU.  If  the  coiyiplai^^  q^A^ 
was  present,  then  it  yi^A  first  to|)e  seen,  whether  t^^diibJ 
tarber,  had  been  summ^^ined,  or  not :  if  he  hM^  M|d  tbe 
summons  was  testified  by  the  pijqper  ^i^noffliier^,^  jthA»/M 
waa  to  be  resummoned;  butif  h&liad  W>t  been  smpm^yi^ 
or  the^ummgoas  was  not^iyjc^FBd,  jor,  jupoa  i|ppe4ri|ig,  h^ 
objectjed  that  he  had  n^t  b^^:SUi9moaaied,.oi[rthewtpi^9iM! 
wa^  not  a  reasonable  one,  fiyoth^r  day  w||s,|^v«n.hini:; 
^d.at  tl^t  day,  if  the  s^«l^nonf^  waf(  proved,  pr  p^  dj^nim^ 
titiere  is^^  a  wi;it  of  .r<^inniai|ifB|  jyr  wtuch  he.  .wtp  swk. 
niqi^ed.  to  hear  the  sepogpiliQa  that  bad  be^^  pmg^' 
withthe^  addition  of. t^k clause,  f^{^fd:P^tmd^d^v^\ql(lmii 
non^fuilcoramriff^^tjmm^  M^^ft 

appQin)l»<|»  i^b^  ii)ad«  )m  ^B^W^cf^  M  ^mmUftmni^ 
ledjtp  tftke  s»c{i,pbje|9^tQ  the^Mpm^ns  as  wpuU.del^F, 
the  assise,  whether  the  first  or  second  summons  was  proved 
QtVQtp  9iiSt  ^^  d^y  bad  been  appointed  before,  and  he  knew 
hewM  to  be  snnunoo^ ;  and  if  he  did  not  come,  the  assiie 

(«)Bract*9^.1>.adStr  Wyia.ant8iS. 
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WHIT  taken  by  default,  provided  the  jufors  were  present. 
If  they,  were  not  present,  then  there  issued  to  the  sheriff 
a  writ,  which  sometimes  was,  quid  venirefacias,  Sfc\  som^ 
times  ^uid  habeas  corpora^  S^c.  (a)  for  the  jurors  to  be 
present  at  another  day ;  at  which  time  if  he  did  not  appear^ 
die  assise  would  6e  taken  by  default. 

Again,  if  at  the  first  dky  of  sunimon».the  tenant  essoined 
hknself,  and  had  another  day  given^  and  did"  not  appear  ai 
it,  ilie  assise  was  immediately  taken  by  default,  without 
any  re-sutiimons^  also,  if  he  appeared,  and  the  jurors  not, 
there  was  ^  ways  one  essoin  on  account  of  the  appearance* 

In  this  manner  was  a  re-summons  allowed  when  the  as* 
iise  #i&  taken  out  of  the  county,  or  before  the  justices 
speei  aHy  .assigned.  But  before  the  justices  itinerant  in  thaf 
county  ad  omnia  placttOf  no  re-summons,  nor  the  delay  of 
Stteea  days  were  allowed,  if  the  tenant  was  in  the  a^ihe 
tiiuntyi  with  the  church  in  question  at  the  time  of  tife  ifisr; 
iMt  die  assise  was  taken  by  default,  the  same  a^  an'ibflise  ^ 
of  novel  disseisin  (by.  Again,  a  re-snmmons  was  not  al- 
lowed 4s  against  a  person  within  age,  nor  a  minor ;  nor 
tfbere  the  tenant  had  been  seen  in  court,  and  had  cbntu- 
m^eiously  gone  away.  In  short,  in^very  asinse  buf  that  of 
aciv<el  disseisin,  there  was  at  the  firist  da^  sillier' ah  essoin 
or  a  reHSU£ntoOns;  but'l^'ajlother  dfly,  the^  -was  no  re- 
Sttmmoni  zff36t  an  e^sofif;  nor,' on  the  contrar]r,  ttci  essoin 
after  a  re-sidiihoiii ;  butldie  assise  was  immediately  taken 
by ilefault,  as  somel^aidV  altd  Bhicton  was  fttftfaer  of  opi- 
nion, that  even  the  esi^in  di  serbitio  re^h)  though  i|  lay 
after' an  essoin  and  re-sfiimmons  ih  eveiy  assise  where  they 
lay^  v^Mild  not  hold ^in  this  fMat^nlttm^  pr^eHMti^ms,' 
whieb,'a«  well  as  an  ttsi^e  of  novel  di^seidin,  was  exc6)pted 

(«)  Jt  docs  not'  ftppeitf  ftom  Bnuston  wfamt  tale  goTerned  ia  the  ap^Kca- 
tion  of  pne  Qr  the  other  of  these,  writs  $  much  leae  can  it  he.colkcted  that 
the  haUat  corpofu  ne^er  issued  but  after  the  e«ntrc/flcta«,  as  was  the  coarse 
to  later  tun^.  .... 

W  Bract.  831.     . 
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^  from  this  es«o|n,  for  the  sake  of  expedition  and  dispatch^ 
We  have  heen  more  particular  in  this  account  of  the  prac^ 
tice  in  re-summons^  because  it  is  applicable  to  all  the  re* 
maining.  assises  of  which  we  shall  have  to  treat  (a); 

Ifyafter  these  summonsi  rersummons,  and  essoins^  the. 
deforceant  did  not  come,  would  not  answer,  or  contuma^ 
ciously  le|t  the  court;  the  assise,  as  we  said  before,  was 
taken  by  default*  If  he  appear<^,  and  could  say  nothii^ 
why  the  assise  should  remiainy  it  proceeded  at  onGe;^th«t 
deiforceant,  in  this  assise,  being  allowed  to  call  no  wjirran- 
tor,  because  the  assise  was  taken  generally,  for  hii^  who 
bad  die  right,  of  presenting  (6), . 

When  the  complainant'  and  deforceant  appeared,  and 
the  latter  was  disposed  to  say  soo^ething  sigainst  the  assise^ 
then^  says  Bracton,  it  became  the  complainant  to  state  )4)$; 
cas)^  (or,  profundare  intentionem^  ^3  it  was  jc^^ed),  sipd* 
shew  what  title  he  had  to  the  action;  after  which  di^.d^ 
fbrceant  was  to  state  his  exceptions  to  the  intentiq  of  t)^ 
coniplainant,  and  shew  why' tiJe  assise  should  remain/  T}»^ 
matter  of  the  intention  and  excepljion  was  w|iat  constituted, 
the  merits  of  the  title,  and  was  collected  from  the  effe<ptive: 
words  of  the  writ :  Quis  advocatus — tempore  pacis-^r^r 
seniavit — uUim(im  personam-— ^ua  mortua  est^ad  ecfie*. 
dam  tidemT^ua  vacat,  cujus,  ddoocationepi  didt  ad  se. 
pertinere:  that  is,  who  wa^  the  redl  patron  and,  owner  of 
the  advowson,  and  that  he  was  not,si.,guardiiin  or  farmi^^ 
or  tenant  for  years,  who  po8^^ssed^;7iamtnea/fe9ip,.or  for. 
hfe^  or  by  intrusion,  or  disseisin;  who,  besides  not  beui^ 
ptopedy  owners,  had  never,  perhaps,  presep^d,.  and.  there*, 
fore  never  bad  gained  seisin  pf  the  prc^f^tation  .--rwhether 
l|e  pbtiu^^.this  rig^t  in  tiqaes  of  quiet  and  |ie«K;e,  und  npt 
by  usurpatioii  and  oppression:  whether  ihe presentatioj} 
was  rf^dered  complete  by  institution;  for  since  thi^  Con- 
atitution  of  the  iPouncil^^pf  lilUeran,  ordfdiu^ 

{•)  BracU  SS9.  0)  Ibid, 
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alions  should  lapse  to  the  bishop  if  the  patron  did  not 
present  in  six  months^  had  been  adopted  in  our  law,  it 
offeiier  happened  tha€  presentations^  not  being  in  time, 
were  disputed :— whether  it  was  a  parson  that  was  pre- 
sedted ;  for  an  sls^se  did  not  lie  of  a  vicarage  or  prebend^ 
nor  of  a  chapel ; — whether  his  death  was  natural  or  civil, 
as  fcy  entrance  into  religion,  resignation^  or,  what  was  the 
same,  marriage,  or  any  other  act  which  disabled  him  fnnn 
holdkig  his  church ;  and  whether  it  was  vacant.  The 
question  of  vacant,  or  not,  was  to  be  determined  by  the 
ordinary,  who  was  the  proper  and  legal  judge  thereof  (a). 
Exceptions  From  the  above-mentioned  articles  of  Ac 
tiwrett),  .^^  might  be  extracted  ex<^epti6ns,  both  to . 
deslrdy  and  defer  the  assise;  but  should  the  defbrceant 
admit  them  aJl,  he  might  still  except  against  the  assise  in 
VflrioMs  ways.  H^  might  say,  thfat  the  complainant  who 
grounded  his  assise  upon  the  seisin  and  presentation  of  Ms 
ancestor,  after  that  presentation  made  a  gift  of  the  advow- 
ion>  eidver  by  itself,  or  with^4he  freehold  to  whicfr  it  was 
appendant,  to  the  deforceant  himself,  by  a  charter,  which 
hei  there  produced ;  and  therefore,  that  though  the  antf^tor 
might  preset,  yet  he  could  not  for  tlmt  reason  present 
^ter.  To  this  the  complainant  might  reply,  that  after  the 
charter  mentioned  he  pr^ented  tf.  \^  was  admitted,  so 
that  the  charter  was  void,  and  the  gift  null ;  and  this  he 
oofdd  prove  by  the  asisijse  taken  in  tnodkftijuratie;  unless 
the  defoi-ceant  chose  to  make  a  iriplkattQ^  or  rejoinder/ 
and  s^y,  that  though  that  charter  might  be  void,  an'd.tfae 
gift  m^,  by  such  second  presentation  of  A^  donor ;  'yet 
after  such  second  presentation,  he  made  andtirer'chiutier 
td  hitn  eonfimin^  the  fdrmer,  which  had  ba^n  tnvafldfftted 
by  t!he  second  presentation:  and  this  he  might  'bffei^  to 
prove  by  the  asdse  and  witness  named  in  die  charter,  if 
the  6lher  party  simply  detiied  the  charter  and  coiifirtnationf^ 
and  did  not  chuse  to  go'  on  by  a  qiuidruplicatio,  or  sof^ 
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fejoinder^  and  sa^^  that  after  dl  which  was  sta^d;  he  had 
9ince  made  another  presentation  (a).  The  sense  of  all 
this  pleading  was^  that  the  last  exercise  of  right  by  pxe-^ 
sentation  overbalanced  every  consideration  arising.  fir(^ 
the  right  to  make  that  presentation ;  and  so  stood  the  h,w$ 
confornljibly  with  that  deference  which  was  universally 
shewn  our  old  jurisprudence  to  seisin^  or  ppssession, 
whatever  the  right  to  that  seisin  and  possession  might  be. 

It  might  be  excepted^  that  the  complamant  had  aliened 
the  land  to  which  the  advowson  was  appendant^  cum  (ytnnU 
bus  pertinentiis ;  or  that  he  had  not  in  his  hands  ^jjy  part 
of  the  freehold  to  which  it  was  append^nt^  but  had  lost  it 
all  by  judgment  or  by  disseisin :  fpr  though  he  might  have 
a  right  to  the  freehold  and  its  appurtenances^  hp  was  first 
to  recover  that,  before  he  could  present  (6).  These  an4 
many  other  matters  might  be  excepted  against  t^§  assise* 

Nothing  can  better  shew  the  nature  of  this  assis^e^^  how 
far  it  had  effect,  and  where  it  failed,  than  some  cases  detpr-^ 
mined  in  this  reign.  In  one  of  these  it  was  held,  that  wlieu 
it  coald  not  be  proved  who  made  the  last .  preseirtatian, 
nor  the  next  before,  nor  the  next  before  that,  the  ple^ 
should  proceed  upon  the  mere  right  and  Pf^©perty,  by  that 
9ame  writ  of  assise,  without  recurring  to  any  writ  of  right ; 
a  narratio,  therefore,  or  count,  was  immediately  to  be  made 
of  the  seisin  of  an  ancestor,  and  of  the  right  descending  to 
the  demandant,  as  if  it  had  been  ab  initio  a  suit  upoh  the 
right;  and  the  tenant  might,  as  he  chose,  put  himself  upo^ 
the  great  assise,  or  defend  himself  b^  dueh  Another  case 
was  this :  Suppose  a  man  had  an  advowson  of  ^  church| 
and  being  in  seisin  of  the  presentation,  gave  it  in  marriagj^i 
and  afterwards,  before  he  made  any  presentation,  thfi 
donee  gave  it  again  to  another,  and  then  the  church  for  t^ 
first  time  became  vacant;  upon  which  tlie^  donor,  th^  first 
dqaee,  and  the  second  donee,  all  presented :  in  this  case, 
the  donor  would,  in  an  assise  for  the  presentation,  be  pre* 

(«)  Brwt.  ^42.  b,        (6)  Ibi^.  842.  b.  243. 
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ferred  to  the  other  two ;  for  the  first  donee  had  no  tru^ 
seisin^  so  as  to  transfer  the  advowson  to  another ;  nor  coulcf 
the  second  donee  receive  what  the  first  could  not  givcf 
him :  and  sa  it  was  determined  inr  more  eases  than  one, 
that' where  a  person,  to  whom  an  advowson  was  giveir, 
conveyed  it  away  before  he  had  presented  to  it,  the  con- 
veyance was  nuU^  because  there  was  no  remedy  to  give  it 
effect  (a). 

Of  quare  rmpe'       -^  persous,  in  the   foricgoing  instances, 
rfi/.  having  presentations,  could  not  go  upon  any 

sebin  of  their  own  or  their  ancestors ;  and  in  all  cases,  as 
those  who  had  by  any  lawful  means  acquired  a  right  of 
presentation^  whether  by  gift  or  by  judgment^  for  life  or  in 
perpetuity,  would,  if  th^y  had  not  presented  before,  have 
been  unable  to  maintain  their  right  in  an  a^usa  uUinta 
pntsentationis,  or  a  writ  of  right  of  advowson ;  remedies 
had  been  devised  some  time  in  this  reign  by  two  writs,  one 
called  qitare  impedit,  the  other  qnarenon^ permittit ;  for 
so  Bracton  calls  it,  though  the  words  of  the  writ  are  quid 
pemiittat.  The  difference  between  these  two  writs  of 
quare  impedit  and  quare  non  permittit,  is  thus  explained 
by  Bracton:  Impedire  est  ponere  fed  em  inji/s  alienunt, 
guodquis  habet  injure  prastntandi\  When  a  rights  wh^f^ 
ever  it  might  be,  was  accompanied'not  with  a'  proper  sei- 
sin, but  a  quasi  seisina,  in  such  case  the  remedy  was  by 
quare  impedit.  But  if  the  person  presenting  had  not  even 
this  quasi  seisina,  but  clearly  none  at  all ;  as  where  a  right 
of  presentation  accrued  by  donation;  or  by  reason  of  a 
tenement  holden  for  life,  as  in  ddwer,  or  per  legem  terra  \ 
or  to  a  farmer  by  reason  of  bis  farm ;  to  a  creditor  by 
reason  of  a  pledge,  where  no'seisin  nor  quasi  seisin  was  had'; 
there,  as  no  one  could  be  said  ponere  pedem  injus,  or  in  a 
quasi  seisin  (which  the  person  in  fact  never  had)^  2i' quare 
impedit  wduld  not  hold,  but  recourse  must  be  had  to  the 
quare  non  permittit-^  which  purported  that  the  persoa 

(c)  Bract.  245j  b;  246. 
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who  had  the  property,  or  proprietas,  did  not  permit  hifipf 
ivho  was  in  possession  to  use  Hsjus.possessionis. 

The  writ  of  quart  impedit  was  as  foMovfs :  Quia  ^. 
fecit  no8  securos  de  clamoreySfC.  pone  per  vadium,  S^d*  ad 
respondendum eidemji.  quake  iM;i"EDiTeMrtflfem^.|?/;<e- 
sentare  idoneam  personam  ad  ecclesiam  de  M,  cujus  ecde" 
sia  advocationem  idem  A.  nuper  in  curia  nostra  cora/^ 
justitiariis  nostris  apud  Westmonasterium  recuperqpit 
versus  eundem  B.perjutficium  curia  nostra  \  unde  idem 
A.  queritur  quid  pradicttis  B,  injuste  et  contm  coronam 
nctstram,  or  in  contemptum  curia  nostra  eupi  inde  impe- 
dit :  et  habeas,  S^c,  This  was  Jiie  fprm  of  ^the  writ  of 
guare  impedit,  which  has  rather  the  appearance  of  a  writ 
of  execution,  or.  at.  least  a  judicial  process  to  enforce  a 
judgment  in  some  action, .  thati  an  original  writ.  The 
writ  of  quare  non  permittit  was.  as  follows :  Pracipe  Af 
QvbDJust^  et  sine  dilatione  permittat  B.  q^^^  ^^n  per* 
prasentare  idoneam  personam  ad  ecclesiam^  .  """*^- 
'  S^c.  qua  vacat,  et  ad  suam  spectat  donatknem^  ut  dieit ; 
et  unde  queritur  quid  pradictus.  A.  eum  injusti  impedit. 
Et  nisi  fecerit,  et  idem  B.fecerit  te  securum,  Sfc.tunc 
summone,S^c.  quhd  sit  cor  am  justitiariis  nostris,  8ic.  ostenr 
sums  quare  non  fecerit,  S^c,  From  the  comparing  of  these 
writs,  it  seems,  says  Bracton,  that  ih&quate  impedU,Sif\d 
quare  non  permittit  come  to  the  same  thing  (4);  in  which 
observation  kter  times  have  agreed  with  him ;  for  the  writ 
of  quare  impedit,  which  seems  to  have,  been  very  recently 
introduced,  and  in  a  very  unfinished  state,  soon  becslme 
obsolete  (6),  and  the  quare  non  permittit  wa^  continued,  and 
is  still  in  use^  under  the  name,  however,  of  quare,  impedit* 

The  process  in  this  writ  was  as  follow3 :  If  the  pgrty 
did  not  appear  to  the  summons  on  th$  first  day,  nor^ssoi^ 

(«)^  Bract  247. 
(i)  Vid.  2  West.  13  Ed.  I.  c.  sTwhere  a  writ  of  right,  0^  vUima^prasenia" 
tkmis,  and  quare  im^edii,  are  mentioned  a6  the  only  original  i^rits  to  ttcvrtt 
vftdvowsofis. 
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himself,  then  the  old  practice  (before  the  Council  of  La- 
teran,  when  no  time  run  in  case  of  vacancy  of  churches) 
was  to  attach  the  impeders  by  pledges^and  so  on  by  better 
pledges,  and  to  run  through  the  whole  solemnity  of  the 
process  by  attachment :  but  since  that  time,  the  courts  had 
got  into  the  usage  of  proceeding  with  more  dispatch;  in  a 
way,  says  Bracton,  not  warranted  by  kw,  yet,  as  he  ad- 
nits,  such  as  was  excused  by  the  necessity  of  the  case,wiueb 
required  that  a  lapse  should  be  prevented,  if  possible.  This 
was,  in  the  first  instance  to  distndn  the  impeder,  either  by 
directing  the  sheriff,  quid  habeat  corpus  efus,  or  qub4  ^ 
tringat  eumpef^terras  et  catalla,qubd  manusnon  af^omt^ 
or  quldfadat  etcm  venire.  Hoc,  says  Bracton,  provenU 
non  per  judicium,  sed  per  concilium  curtesy  to  disappoml 
and  punish  the  malice  of  those  who  hindered  presentations 
in  order  that  lapses  might  happen  (a).  It  seems  ihia  pro- 
cess was  warranted  by  the  order  of  the  court  merely^  and 
it  is  spoken  of  by  Bracton  as  an  intrenchment  on  the  regulv 
course  of  proceeding,  that  was  to  be  excused  by  the  nature 
of  the  case.  The  legislature  at  length  int^pQsed  to  autfaCH 
rize  this  proceeding,  and  settled  it  somewhat  in  the  manner 
it  is  here  stated  (6). 

If  the  impeder  was  within  age,  and  had  notfaing  by  which 
he  might  be  distr^ned,  then  the  person  iii  whose  bai^ds  he 
was,  and  by  whose  advice  he  was  directed,  was  to  be  sum^- 
moned :  Ibi  habeas  B.  qui  est  ir^ra  atatem,  et  incustodU 
tud,  t^c.  ad  respond.  S^c.  ' 

It  was  the  opinion  of  some,  that  the  patron  only  was  to 
be  summoned,  and  not  the  ckrk,  because  fie  claimed 
nothing  in  the  advowson,  Bnt  in  truth,  says  Bracton^  it 
was  first  to  be  seen,  whether  it  was  the  patron  or  the  clerk 
that  caused  the  impediment;  for  both  might  be  impederb^ 
at  different  times;  the  patron  before  he  lost  the  presenta- 
tion by  judgment^  and  the  clerk  by  afterwards  insisting  on 
it:  and  in  this  case,  the  clerk  was  to  be  summoned  as  a 
(a)  Bract,  S47.       (jk)  By  th^  SUt.  Marlb.  i^  Hen.  lU,  c.  12.  Vid.  post. 
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principal  imped^r^and  the  patron  only  incidentally^  to  shew 
what  right  he  could  claim  in  a  presentation  which  he  had 
once  lost  by  judgment  of  law*  If  a  patron  caused  a  clerk^ 
properly  institutedi  to  be  summoned  for  impeding  his  pre- 
sentation,  he  might  answer,  that  the  church  was  not  vacant; 
which  would  be  tried  by  the  bishop ;  or  he  might  say,  that 
he  claiified  nothmg  in  the  advowson,  nor  impeded  any  one 
by  presenthag,  bat  that  he  himself  was  already  in  posses-* 
sion,  and  therefore  that  the  church  was  not  vacant. 

Lest  the  bishop  should  put  an  incumbent  into  the  church 
pendente  lite,  before  the  six  months  elapsed,  there  used  to 
go  an  inhibition  ne  incumbraret,  or  ne  clericum  adfniftet,Sfc» 
so  that  the.  bishop  could  not  afterwards  admit  any  one,  till 
Uie  suit  depending  was  determined.  If,  however,  the  laal 
presentation  was  determined  in  one  suit,  and  another  wag 
dependii^  upon  the  rigtit,  the  bishop  was  to  admit  a  clerk 
presented  by  him  who  had  the  last  presentation,  notwitl^- 
standing  the  prohibition  (a). 

.  When  a  person  recovered  seisin  by  assise  of  darrein  pro- 
^ntment,  by  quare  ifnpedit,  or  quare  non  permittit,  there 
went  a  writ  to  the  bishop  ad  admttendum  clericum^  which 
usually  stated  the  record  and  judgment  iu  the  action.  When 
these  writs  were  occasioned  by  either  of  the  two  last  actions, 
there  was  a  clat^se  inserted,  which  was  left  out  in  that 
which  issued  after  an  amse;  and  as  this  shews  a  remarkable 
difference  between  theseactions,  it  may  be  worth  noticing* 
In  the  case  of  a  quare  impedity  and  quare  non  pemUttit,.% 
clause  was  inserted  in  this  writ,  which  directs  that  the  clerk 
should  be  admitted  #u>n  obstante  reciamatione  talis,  naming 
the  unsuccessful  party.  Now,  as  a  quare  impedit,  and 
guqre  npn  permittit  were  actions  between  certain  partieS| 
who  were  to  a*bide  the  judgment  givea  between  theiOp 
neither  ought  to  resist  the  .execution  thereof,  and  such  a 
^lawse  \Ya8  X^ry  proper.  Bat  in  an  assise  of  darrein  presenjU 

.(«)  Bract.  247.  b.34,S. 
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ment  it  was  otherwise ;  for  though  tlie  suit  was  between 
certain  parties,  yet  the  assise  was  not  only  to  inquire  of 
their  right,  but  of  that  of  any  other  persons  whatsoever; 
the  writ  directing  the  jurors  to  recognise  generally  qui$ 
advocdtus,  who,  and  not  whether  either  of  the  parties  only, 
made  the  last  presentation  ;^  and  therefore  it  would  be  in 
vain  to  say,  non  reclamante  the  persons  nanq[<ed  in  the  writ, 
when  any  other  person  might  resist  »it,  if  the  assise  declared 
for  him,  though  he  was  not  named  in  the  writ  (a).-  When 
this  assise  was  taken  in  modum  jurai^ey  the  issue  in  such 
case  not  b^ing  quisy  S^c.  but  on  a  collateral  fact^  then  diis 
clause  was  inserted. 

'  If  the  clerk  of  the  patron  who  lost  in  the  assise,  instituted 
any  suit  against  the  other  clerk  hi  the  spiritual  court,  there 
went  a  prohibition  to  stop  it,  as  we  before  saw  in  Henry  II.'s 
reign  (6).  Should  the  bishpp  neglect  to  obey  the  writ  ad  ad* 
mittendum  clericum,  there  issued  another  of  quare  non  ad-- 
misit ;  upon  which  lay  the  process  of  attachment:  and  upon 
iKii^  inquiry  might  be  made  into  the  reasons  and  propriety 
of  the  delay  (c).  Thus  far  of  these  writs  of  possession  con- 
cerning presentations.,  The  writ  of  right  of  advowson  be- 
longs to  another  place. 

And  now  wd  have  gone  through  the  remedies  the  law 
provided,  where  a  man  was  disturbed  by  violence  or  other- 
wise from  his  own  proper  seisin.  We  are  next  to  speak  of 
the  seisin  oi  another ;  the  principal  of  which  is,  that  of  an 
ancestor :  in  such  case,  the  method  in  which  the  next  heir 
might  recover,  was  by  ttssisa  mortis  antecessoris, 
jswa  tnoriis  The  writ  of  mortis  antecessoris  preserved 
aiaeeessoris,  now  the  form  it  had  received  in  Glanville's 
iimt  (d),  with  the  single  variation  of  the  return,  and 
fithitation.  The  limitation,  according  to  the  alteration 
made  by  the  Stat.  Merton,  was,  si  obiit  post  ultimnm 
feditufd  regis  Johannis  patris  nostri  de  Hibemid  in 

(a)  Bract.  248.  b.     ,.      {h)  Ibid.  250.  b.  Vide  ante,  141. 
\         (c)  Ibid.  251.  b.        (d^  Vide  ante,  178, 
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Angliam\  the  return  was,  coram  justitiariis  nostris  ad 
primam  assisam^  cum  in  partes  illas  venerint:  thouglyto 
tbrese  variatious  it  may  be  added,  that  whereas  in  Glan- 
ville's  time  it  seems  to  have  been  only  on  a  father's 
dying  seised,  it  was  now  extended  further,  to  the  death  of 
a  mother,  brother,  sister,  uncle,  and  aunt  (a).  These  were 
the  degrees  within  which  an  assise  was  limited ;  for  a  proper 
writ  of  mortauncestor  never  wa^  allowed  so  high  as  the 
grandfather  (though  there  was  a  writ  de  mort^e  avi,  and  aviit, 
which  Brq[Cton  calls  partly  a  mortauncestor,  and  partly  9 
writ  die  consunguinitate)y  nor  in  descent  so  low  as  the  grand:- 
son ;  no  assise  being  allowed  of  the  death  of  one  or  of  ilie 
other,  though  a  grandson  might  have  an  assise  of  the  death 
of  bis  uncle  or  aunt,  as  before  said.    Again,  this  assise 

*  would  not  lie  inter  conjunctas  personam,  2iS  brothers  and 
^istQrs,  grandsons  and  grand-daughters  (i).  We  shall  after- 
wards, see  how  the  writ  de  consanguinitate  was  framed  to 
supply  some  of  these /defects. 

.  In  an  assise  of  mortauncestor  the  process  was  a  re>sum* 
xnons,  in  the  same  manner  as  was  before  mentioned  in  the 
assise  of  darrein  presentment;  and  if  at  length  the  parties 
appeared,  but  the  jurors  did  not,  then  there  was  an  awards 
ih^i  pdiatur  assisa  in  respectum  pro  defectu  juratorum; 
and  they  were  called  together  again  by  a  habeas  corpora 

juratorum, }ust  as  was  stated  in  that  assise  (c)^  It  appears 
in  Glanville's  time  that  the  tenant  was  not  to  be  waited  for 
after  the  first  summons. 

When  both  the  demandant  and  tenant  ap-    Voaching  » 
peared  in  court,  the  tenant  might  call  a  war-   warrantor. 
rantor,;  a  privilege  which  Glanville  does  not  mention  as 
allowed  in  this  writ.;  upon  which  there  issued  a  summons 

.  ad  warrantizandum.  If  at  the  day  the  demandant. and 
tenant  appeared,  but  the  warrantor  made  default,  then  the. 
assise  was  taken  by  the  default  Of  the  warrantor;  nor  was 
any  process  of  distress  by  caption  of  his  land,  or  other- 
-   (fl)  Effect.  %54.  ^6h  b.        (*)  Ibid.       (c)  Ibid.  955.  255.  b..  S5f« 
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^ise^  allowed  against  the  warrantor,  till  die  assise  was 
taken,  and  it  was   known  whether  the  tenant    lost   or 
retained  his  land,  and  so  whether  be  needed  any  recom- 
pence  from  his  warrantor :  and  even  should  the  assise  not 
be  taken  on  that  day  for  want  of  jurors,  or  for  any  other 
cause,  and  the  warrantor  appeared  before  it  was ;  yet, 
notwithstanding,  he  would  not  be  heard  till  the  assise  had 
£rst  been  taken.    If  the  tenant  lost  by  the  assise,  tbey  pro- 
ceeded against  the  warrantor,  arid  distrained  by  the  writ  of 
CAPEfw  manumdominiregiSfS^cdeterraipsiusA,  adtyaleu' 
iiam  terrcBy  ^c.  quia  B-  recuperavit  v^susy  8fc.     If  Ae 
warrantor  appeared  in  obedience  to  this  compulsory  pro- 
cess, he  eitlier  entered  into  the  warranty,  or  pleaded  he  was 
not  bound  to  give  a  recompence  in  value ;  for  this  obl^a* 
tion  of  his  warranty  was  the  only  point  which  lie  could  now 
deny,  it  being  in  vain  to  say  any  thing  about  the  other  of 
defending  him  in  his  seisin,  that  being  lost  by  the  ms8i8e. 
If  he  could  not  defend  the  recompence  in  value^  he  was 
immediately  to  make  the  usual  satisfaction  to  the  tenant. 

If  the  warrantor  appeared  at  the  first  day,  he  either 
entered  into  the  warranty,  or  shewed  why  he  did  not.  If  h« 
entered  into  the  warranty,  he  ihight  make  alt  the  answers 
and  exceptions  the  tenant  might;  and  he  became,  in  fact, 
the  very  tenant ;  he  might  call  others  to  warrant  him ;  and 
i!f  the  last  warrantor  could  not  deny 'his  warranty,  or  the 
assise  was  taken  by  his  default,  he  was  to  give  a  recompence 
in  value  to  his  feofifee,  and  that  feoffee  to  his^  and  so  on,  to 
the  tenant  in  the  action. 

When  the  warrantor  denied  that  lie  wa<  bound  to  war- 
rant, no  other  penalty,  as  we  said  before,  was  inflicted  on 
the  tenant,  but  that  the  assise  was  taken  by  default;  and^ 
this  was  the  great  difference  between  the  aituatiou 
tenant  under  these  circumstances  in  an  assise  of' 
cestor,  arid  in  a  writ  of  right:  and  uitli  reas* 
the  assisjB,  the  warrantor  was  only  to  defend 
a^sifee,  by  sayirig  something  to'shev-  *'--*  ^dl 
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main ;  and  if  he  could  ^not  day  any  thing  to  that  effect, 
the  assise  proceeded  of  course,  and  the  question  was, only 
^Spon  the  possession :  whereas  in  a  suit  de  proprietate,  the 
li^arfantor  was  called  to  answer  to  the  demand,  and  defend 
the  very  right ;  and  he  was  bound  to  dhew  that  the  de- 
niandant  had  no  right ;  and  if  he  could  not  do  this,  there 
was  VL  judgrifiignt;  that  the  land  should  be  lost  for  want  0# 
A  defence  ^a).  ^ 

When  the  detoahdant  stated  his  intentio,  he  was  then  to 
establish  and  prove,  by  the  assise  in  modum  assise,  all  the 
articles  of  the  writ,  namely,  quod  talis  antecessor,  of  whose 
seisin  he  claimed, /wi^  seisitus  in  dominico  sua,  ut  defmdo, 
die  quo  abiit,  and  post  terminum,  S^c.  which  was  the  limita* 
Hon  in  these  writs;  and  if  he  failed  in  one  of  these  articles, 
€,he  aissise  was  as  much  lost  as  if  he  h&d  failed  in  all  (6).  To 
ill  or  some  of  th^se  tire  tenant,  if  he  could  not  call  a  war- 
rantor, as  before  stated,  itiight  answer  and  make  his  ex- 

'  ceptions,  shewing  why  the  assise  should  not  proceed ;  and 
for  proof  of  what  he  said,  was  (as  in  the  other  Assises)  to 
put  himself  upon  the  atd^ifife  in  modum  dm&a,  or  in  modum 

juruttKy  according  to  the  tiature  of  the  allegation :  for  this 
assise,  as  well  as  that  of  novel  disseisin,  wsTs  sometimes 
tdrhed  into  a  juiry,  to  try  the  truth  of  such  collateral  facts  as 
might  be  alleged  against  the  assise  proceeding.  The  sort 
6f  fficts  which  would  occasion  this  change,  and  the  manner 
in  which  it  \\  as  conducted,  it  would  now  be  unnecessary  to 
enumerate  particularly,  after  what  has  been  said  on  the 
assise  of  novel  disseisin.  The  writ  of  seisinam  habere  facias 
wad  various,  according  to  the  circumstances  of  the  pro- 
eeeding  in  court  f  whether  tbe  recovery  was  by  the  assise, 
b)'  judgment,  by  confession,  it  was  always  so  mentioned : 
SeiaSy  quhd  A.  S^c.  recuperavity  8^c.  per  assisam,  S^c  (c). 
*  We.  shall  therefore  conclude  what  we  have  where  thi« 
to  say  upon  the  writ  of  mortis  antecessoris,  by  ^"*  ^^^^^  ^*®- 

(a)  Bract.  257.  b,  to  26h  {b)  Ibid.  261.  b.  (c;  ,Ibid.  25«, 
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shewing  between  what  persons  it  would  hold,  and  adding  a 
few  remarks  upon  the  instances  where  it  was  not  allowed. 
The  reason  of  confining  this  writ  within  certain  degrees  was 
an  anxiety,  lest  by  extending  it  further,  questions  de  pro^ 
prietaie  might  be  sometimes  determined  by  an  assise,  which 
WW  a  proceeding  only  designed  for  disputes  about  the  pos- 
session. This  writ  would  not  lie  between  conjunctaspersonas, 
as  co-heirs,  whether  they  were  parceners,  that  is,  capable 
of  taking  an  inheritance  descending  from  a  common  ances- 
tor, or  not  capable ;  for  if  they  were  co-heirs  capable  of 
taking,  that  is,  if  the  inheritance  was  partible,  as  among 
daughters,  or,  by  particular  custom,  among  the  sons; 
recourse  was  to  be  had  to  the  writ  de  proparte ;  and  if,  in 
such  case,  an  assise  was  brought,  it  would  be  lost  by  the 
exception  of  the  mere  right;  as  each  of  them  was  the  hares 
propiriquior  to  his  own  share,  compared  with  those  in  a 
remoter  degree.  And  again,  where  they  were  co-heirs 
(who  were  bylaw  considered  quoad  seisinam  a^Justi  etpro* 
pinqui)y  though  not  parceners,  or  capable  to  take,  as. 
above  supposedy  but  one  of  them,  to  whom  thejtf «  merum 
descended,  was  preferred  to  the  others ;  yet,  even  in  this 
case,  the  assise  would  not  lie,  as  it  only  would  determine  the 
possession  and  seisin,  respecting  which  they  were  considered 
all  equally  j2/^/i  et  propznqui ;  but  recourse  was  to  be  had 
to  the  writ  of  right,  which  determined  both  the  seisin  and 
the  mere  right  (a). 

As  this  writ  would  not  lie  between  co-heirs  that  were 
legitimate,  capable  ,or  not  capable,  so  neither  would  it 
between  legitimate  and  natural  children :  for  if  it  was  ob- 
jected to  a  natui^d  brother  that  he  was  a  bastard,  or  a  villain^ 
though  he  should  prove  himself  legitimate  and  free,  he 
would  not  thereby  prove  h^mseU  hares propinquiorf  which 
must  be  done  before  the  right  could  be  decided;  and  there- 

(a)  Seisinam  et  merum  jus. 
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fore^  as  that  could  not  be  in  this  assise^  tbey  must  resort  to 
the  writ  of  right  («). 

It  had  been  said  by  Glanville^  that  this  assise  would  not 
lie  in  burgage  tenure  (6),  on  account  of  a  particular  law ; 
the  effect  of  which  law  we  may  guess  at^  when  Me  leam 
from  Bracton^  that  the  reason  of  this  was^  because  many 
boroughs  had  a  particular  custom^  which  enabled  tbe  bur- 
gesses to  make  wills  of  land ;  and  where  that  prevailed^  it 
was  to  n6  purpose  to  inquire  by  this  writ^  whether  the  an- 
cestor died  seised.  He  says^  that  the  freemen  of  London  (c) 
and  burgesses  of  Oxford  could  make  wills  of  their  land,  as 
of  a  chattel,  whether  they  had  ^such  land  by  purchase  or. 
descent.  In  some  places,  this  custom  was  confined  to  land 
purchased  (d). 

We  have  seen,  that  the  assise  of  mortaun-  a  writ  de  cm- 
cestor  was  limited  within  certain  degrees,  and  '•^S^wU^f- 
lay  only  against  certain  persons,  on  the  death  of  certain 
persons,  beyond  which  recourse  was  to  be  had  to  a  writ  of 
right.  To  prevent  this,  in  questions  of  seisin  which  could 
be  proved  de  proprio  visu  et  audita,  there  had  lately  beea 
contrived,  in  aid  of  this  assise,  the  writ  de  c<msanguinitate, 
which  was  to  determine  questions  of  possession  in  such, 
degrees  and  persons  to  which  the  assise  did  not  extend 
within  the  time  of  limitation  prescribed  to  the  assise.  This 
writ  lay  only  of  such  things,  as  the  deceased  died  seised  of 
in  dbrmmco  sua,  ut  defctdoy  and*not  those  he  died  seised 
of  ut  de  merojur^*^  it  being  designed  to  go  only  upon  the 
possession,  ^o  avoid  the  hazard  of  the  duel,  and  of  the  great 
assise,  ^s-this  writ. came  in  the, place  of  the  assise,  and 
bad  for  its  object,  the  seisin  of  the  ancestor,  there  was 
every  reason  why  it  should  pursue  the  nature  of  its  original, 
as  nearly  as  possible.  It  therefore  observed  the  time  of 
limitation  in  the  old  writ,  and  was  confiaed  to  the  same 
persons  to  which  that  was.     Thus,  though  this  writ  ex- 

(«)  Bract.  278.  b.  (b)  Vhl.  ant.  182.  {t)  Barones  Lomlinu 

(d)  Bract.  «72. 
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ceeded  the  degrees  of  ihe  assise,  as  it  extended  to  the 
grandfather,  great-grandfather,  and  higher  in  the  asceiKU 
i&g  fine;  and  in  the  descending,  to  the  ^randsony  great- 
giandson,  and  lower ;  it,  nevertb^ess,  4id  not  lie  between 
8ux:h  persons  as  the  assise  did  not,  as  between  co-heirs  and 
the  like ;  according  to  the  rule,  inter  quascungue  persona$ 
hcum  habet  assisH  infra  suos  Umites^  ifUer  easdem  locum 
habet  consanguinkas ;  and  vice  versa  (a).  And  if  the  time 
exceeded  the  limitation  in  a  writ  of  mar^  an/ec^ssom,  the 
iirrit of  consanguinity  would  not  hold;  as  the  demandant 
eould  not  by.  possibility,  at  such  a  lengdi  of  time,  prove  the 
9eisin  de  visu  et  auditu  proprioy  but  only  alienor  that  is,  of 
dm  fathier  of  the  witness,  who  saw  it,. and  enjoined  his  son 
to  witness  it  thereafter;  which  sort  of  testimony  could 
only  foe  received  in  a  writ  of  right  (()• 

This  was  the  origin  and  d^e  nature  of  the  writ  de  cm^ 
Mnguifiitate ;  the  form  of  which  was  as  foilows :  Pracipe 
A.  quidjtisie  et  sine  dilatiane  reddat  B*  terram,  Sfc.  eum 
pettihentiis  in  villa,  S^c.  de  qud  C.  consimguineus  (or  it 
Might  be  expressed  specially,  as  avu^,  or  nepos)  ipsius  Bi 
€t(jus  haresdpseestyfnitseisitusin  dominico  suo,ui  defosdo, 
die  quo  ohiii,  ut  diclL  Et  nkifecerit,  is  B.fecerit  te  secu^- 
riim,  Sfc»  turkf  S^c*  8^.  After  the  essoins,  and  both  parties 
.  appeared  in  court,  the  demandant  was  to  propound  his 
intenfio  in  this  way:  B.petitversus  A.  tantam  terram  cum 
pertinentih  in  tali  viUdy  tit  jus  suum,  et  unde  talis  coman* 
guineusi  iuUSjCupis  hares  ipse  est,fuii  smsifus  in  d4nninico 
sua,  ut  def(£d^,  die  quo  obiit  %  etde  ipso  tali  de9cenditju9 
pradiCtrB  tefra  cmidam  tali  jUio  et  haredi:  and  thus  be 
was  td  dieduce  th)»  descent,  as  in  a  writ  of  right,  down  t^ 
biinself ;  and  thtMi  add,  et  quhd  tale  sit  jus  suunif  et  qubd 
talis  consanguineus  itafuit  seisitus,  offerty  t^.  he  trade  aa 
offer  t^  prove :  to  which  the  tenant  answered  in  this  way  : 
Eif  jrf.  vcmV,  et  defeuditjus  suum^  Sfc  et  dicity  quad  non 
debet  ad  hoc  breve  respondere,  quid,Sfc»  (c)  which  scrap  of 
(a)  Bract  267.  (*)  Ibid.  %%U  (c)  IbW. 
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pleading  may  be  noticed^  as  well  for  illustrating  the  action 
we  are  now  upon^  as  -to  give  the  first  instance  that  occurs 
of  the  formal  parts  of  a  record :  many  such  w\)l  present 
themselves  before  we  have  done  with  ik\a  reign.  It  musi 
be  remembered,  tlmt  Bracton  says,  this  action  was  an  assise, 
.and  might,  like  others,  be  occasionally  turned  into  a  }ury. 
All  thojse  exceptions  might  be  made  to  it,  \vhicb  lay  in  the 
assise  of  mortauncestor. 

It  is.  stated  as  a  Question  by  BrsK^ton,  whether  this 
writ  could,  by  means  of  4he  narratio,  or  counting  upon  it> 
be  turned  into  a  writ  of  right,  as  a  writ  of -entry  might  i 
as  for  ilislance,if  thedemandantina writ ^6co/?;aifgi/2>itV«^f^ 
ih  counting  his  descent,  et  unde  talis  cmsanguineui  suif4 
obiitseisitus  in  dominico  sm),utdefo£do,  d^ould  then  add, 
eidejure;  this,  Braeton  says>  would  be  going  from  the  pos- 
•eAsiont9the|7roprie^a$:  forin«aying,  talis  i)biitseisi(u$  in 
domnico  sua,  ut  ffe  fadOf  the  jns  possessionis  only  wa» 
brought  in  qnestion;  smd  when  he  adds  de  jure,  he  brings 
likewise  in  judgment  tbejus  proprietatiSf  which  made  the 
jus  duplicatum,or  droit  droit  (a).  Butasthe  writ  deconsm^ 
gumitate  was,  in  it*  nature,  only  a.  possessory  remedy, 
the  demandant,  by  countkig  of  the  mete  right,  would  go 
beyond  the  design  of  it ;  and  therefore  the  writ  would  be 
destroyed,  and  the  party  have  nb^  remedy  left  but  the  wriik 
of  right.  Again,  by  the  aame  reason,  .a  writ  of  ri^t 
cotild  not,  by  the  ¥my  of  countingy  be  turned  into  a  writ 
de  consanguinitate ;  as  a  person  who  hacl  once  commenced 
%.Bmt  upon  the  rights  with  effect,  couLd  never  go  jback  to 
•o  action  upon  the  jpo^session  only;  But  a  writ  of  entry) 
at  it  was  injure  proprietatiis,  might  ^otnetim^s  becoffle:# 
wflit  of  rights  on  account  of  the  entry  being  too  ancient  to 
be  proved|afOj»m  tdsu  t^  tmditu:  and  again,  a  writ  of  right 
inight  become  a  writ  of  entry,  whan  the  entry  ^could  be 

(«)  Vid.  ant,  |l|f». 
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proved  propria  vim  et  auditu.  But  of  this  we  shall  have- 
occasion  to  say  more  hereafter  (a). 

An  assise  of  moftauncestor  did  not  lief  for  a  right  of  cotn-» 

mon^  of  the  seisin  of  an  ancestor ;  in  lieu  of  it,  therefore, 

a  writ  of  quid  permittat  had  been  formed : 

QMpermiUat.    p^^^i^^^  ^^    ^^^^   ^^.,    PEHMITTAt   tdhoi 

habere  communiam  pasturtZy  Sfc.  de  qud  talis  pater,  or 
avunculus,  or  conmnguineus,  cujmhcsreM  ^seest,fuit  sein^ 
tm  defxdo  tanquam  pertinente,  &^c.  And  in  Uke  maimer 
for  a  successor:  Precipe,  &c:  quhd,  S^c^  permittat  A.  ttc^ 
tdrem  talis  ecclesiitj  S^c.  These  two  writs  were  possessory, 
as  well  as  the  former ;  and  the  mere  right  could  not  be  dis- 
cussed in  them  (6).  They  were  likewise  always  determined 
by  a  jury,  and  not  in  the  way  of  an  assise* 

There  was  a  writ  which  partook  of  the  nature  of  aa 
assise  of  mortis  antecessoris  and  of  novel  disseisin,  to  sum-' 
mon  a  person  ostendendum  quo  warranto  se  teneatin  tentd 
terra,  8^c.  quam  A.  pater  ipsius  B.  recupetavit  versus  eun- 
dem  C  i^c.  et  de  quafuit  seisitus  ut  defxdo^  die  quo  obUt, 
S^c,    fhe  like  in  case  of  a  common  (c). 

It  was  not  the  practice  to  allow  damages  fb  be  reco^ 
vered  in  an  assise  of  mortauncestoir ;  which  Bracton  laments 
as  an  encouragement  to  chief  lords  tO' commit  waste  and 
destruction  op  lands  which  they  seized  at  the  juncturi^  of 
a  tenant's  death.  We  have  before  seen,  that  a  chief  ford 
was  more  commonly  an  object  of 'this  assise  than  persons 
of  any  other  description  (d). 
.  .      ,  s  The  next  and  last  remaininspassise  w^s  the 

Assisa  utrum,  ^  ^ 

assisa  utrum,  to  try  whether  a  fee  was  lay  or 
ecclesiastic  (e).  But  before  we  enter  upon  tiiis,  let  us  turn 
back  for  a  while,  and  review  these' assises^  in  the  first  vAen-^ 
tion  of  them  by  Glanville;  arid  as  they  were  now  treated  by 
Bracton.    This  proceeding  was  in  GlanVUle'sdinie  «aUed 

(a)  Bract.  283.  b.  2B4.  (6)  Ibid.  2$4.  284.  bv         (c)  IbW^  38K 

(d)  Vid.  ant.  178.  (#)  Vid.  ant.  X86. ' 
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f^cognitio ;  and,  in  speaking  of  the  remiediefli  upon  seisin, 
he  enumerates  the  recognitions  then  in  use  in  the  following 
Way.  There  were,  says  he,  the  recognition  de  morte 
antecessoris ;  that,  de  ultima  prasentatione ;  that,  utrunt 
aliquad  tenementum  sitfa^um  ecdesiasticum  vel  laicum ; 
that,  utriim  aliquis  fuerit  seisitus  de  aliquo  libera  fehe^ 
mento  die  quA  obiity  ut  defxdo,  vBl  ut  de  vadio:  tliat, 
utrum-  aliquis  sit  infra  atatem  vel  plenum  habuerit  ata- 
tern ;  that,  ti^r»m  aliquis  obierit  seisitus  de  aliquo  libera  tene^ 
.  mento,  ut  de  fadoy  vel  ut  de  wardd ;  that,  utrum  aliquis 
prasentaverit  ultimampersonam  adecelesiam,occasione/o£di 
vel  warda*  These  he  speaks  of  by  name ;  and  then  adds,- 
*^  and  if  any  similar  questions  (as  many  might)  arise  ia 
court  during  the  presence  of  the  parties,  it  was  often 
awarded,  as  well  by  consent  of  parties  as  by  the  isidvice  of 
the  court,  to  decide  the  controversy  by  a  recognition :''  and 
Chen  he  mentions  the  recognition  de  novA  disseisinA  (a). 
^  Thus  did  Glanville  consider,  not  only  all  those  above 
Specified,  but  all  possible  recognitions  had  by  consent  of 
parties  upon  the  same  footing,  of  the  same  nature,  and  at- 
tended with  the  same  legal  consequences :  as  they  were  ^11 
recognitions,  so  were  they  all  assises ;  those  terms  being, 
at  that  time,  convertible.  We  have  before  observed, 
that  a  recognition  taken  by  consent  of  parties  was  after* 
wards  called  ^jurata,  and  that  a  distinction  arose  between 
an  assise  and  a  jury.  In  consequence  of  this,  many  of  the 
issu<Ks  which  in  Glanville's  time  were  tried  by  an  assise,yvere 
how  tried  by  2LJury\  and  of  all  those  assbes  enmberated  by 
him,  there  remaii^  at  the  time  of  which  we  are  writing, 
only  that  of  novel  disseisin,  ultimtt  prAsentationis,  mortis 
antecessoris,  and  this  assisa  utrum.  The  first  three  of  these 
survived,  no  doubt,  because  they  were  remedies  by  which 
property  might  be  recovered,  bemg  attended  with  compul- 
sory writs  of  execution  and  the  like ;  and  therefore,  as  th^y 

(a)  Glanv.  Jib.  IS.  e.  2.    Vide  ante»  148. 
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were  continued  for  the  same  purposes  for  which  they  were 
framed,  they  retained  their  original  appellation,  with  their 
original  use ;  while  the  others,  being  to  try  issues  which  were 
of  little  importance,  except  when  connected  with  some 
principal  question  of  right,  and  which  now  might  be  tried 
by  a  jury,  or  by  the  assise  in  the  cause  turned  into  ^jtBLfff 
went  out  of  practice  as  original  assises^  if  iiideed  they  ever 
had  been  such.  And  it  is  to  be  wondered,  how  the  assisa 
utrum  escaped  the  same  fate ;  Jiaving  nothing  in  it  like  an 
original  commencement  of  a  suit,  but  seeming  to  be  rathejc 
calculated  for  the  trial  of  an  incidental  question,  net  of  invr 
.portance  except  as  it  was  involved  in  some  other. . 

In  later  times,  those  who  wanted  to  account  for  theso 
actions  being  denominated  assises,  have  usually  said  that 
they  werje  called  so,  because  the  jurors  were  summoned  iu 
the  first  instance  by  the  original  writ;  which  did  not 
happen  in  any  other  action.  How  far  this  mi^t  be,  strictly 
speaking,  a  reason  for  the  appellation,  after  what  has  here 
been  said  of  the  history  of  assises  and  juries,  the  reader 
may  form  some  judgment. 

To  return  to  the  assisa  utrum»  This  assise  is  sftid  h:f 
Bracton  to  have  multumpossessionis  e/'ji^r^  which  is  mor<e. 
than  could  be  said  of  any  other^  as  it  determined  botja.  the 
possession  and  the  right ;  for  there  could  be  no  question 
raised  about  the  rightafter  this  assise,  though  the  person  who 
had  more  righjt  might,  notwithstanding,  contest  his  claim 
upon  the  merumjus*  In  this  assise,  recognition  was  to  b^ 
made,  whether  tbetenementinquestionwas  thelayfeeof  the 
tenant,  or  was  held  in  libera  ekempsyod,  helongin£  to  some 
church.  This  assise,  says  Bracton,  might  be  brou^t  eithjer 
by  9  layman  or  clerk ;  and  so  the  practice  had  been  esjta^ 
blished  in  the  time  of  the  famous  justice  Pate^hiifl^  thoiigjli 
he  afterwards  himself  altered  his  opinion,  aiid  held  it  would 
only  lie  in  the  pei^son  of  a  rector.  Butinthetimeof  Bfac<* 
ton^  they  returned  to  the  practice  first  established  by  Pate* 
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i»ktdl,  Md  it  was  held  good  both  for'clergy  wAd  lay;  Tbis 
vrit  belonged  only  to  rectors  of  parish-churches^  and  not 
to  vicars.  '  ^ 

The  writ  in  this  assise  was  moch  the  same  as  in  OHun 
viOe's  time ;  only  it  was  retiindable  before  the  justices  a*^ 
primam  a$si$am*  In  diis  assise^  the  tenant,  whether  clerk 
.  or  lay^  might  vouch  to  warranty^  as  in  the  assise  of  moWts 
.  antteessoris.  This  assise  woold  not  lie  of  land  given  to 
cathedral  and  conventual  churches,  though  given  in  libc 
ram  puraniy  et  perpeiuam  ekemosynam;  the  reason  was, 
because-the  gift  Was  not  to  the  church  solely,  but  also  to  a 
person,  to  be  held  as  a  barony;  as,  Deo  ei  eetksi^  t^li,  et 
priorif  et  jHonachU  ibidem.  Dea  serineniibus,  or  episcopo 
tali,  Sfc. :  and  therefore  such  persons  might  have  all  those 
remedies  which  laymen  might,  as  writs  of  novel  dissetstn* 
of  entry,  and  of  right ;  and  consequently  were  not  to  avul 
themselves  of  a  remedy  devised  merely  for  a  parson  claim* 
ii^  land  in  right  of  his  church,  and  whd  could  claim  nO 
oUierwise ;  for  in  cases  of  parochial  churches,  gifts  were 
considered  not  las  made  to  the  parson,  but  to  the  church. 
This  assise,  like  others,  might  be  turned  into  a  jury :  and 
it  may  be  noted  here,  that  in  all  assises,  when  the  assist 
passed  in  modum  <ismey  the  entry  on  the  roll  was,  assisa 
vemi  recognitura,  Sfc;  when  in  modumjurake,  the  entry 
was  conformably,  jara/a  venit  recogfiitura,  ifc* 

It  may  be  observed,  that,  besides  this  assise,  a  parsod 
migbt  have  many  remedies  to  vrhicti  laymen  were  entitled* 
He  might  have  an  assbe  of  novel  desseisin,  and  a  writ  of 
entry  ;  an  assise  of  mortauncestor,  from  the  nature  of  the 
parson's  estate,  could  not  be  brocight  by  bim.  If  a  writ 
of  right  was  brought  against  a  parson,  he  plight,  like  aft-* 
other  person,  voueh  to  wai^ranty,  .and- then  the  suit  would 
go  on  between  the  demandant  and  the  wanrabtor  to  the 
dud,  or  the  great  assise.  But  if  he  had  no  warrantor,  and 
had  some  oqe  who  poidd  Uiutify:d^prppria>vim  et  aiuMiu^ 
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iiy,Mtifum  Pm^afemiksitlibm-itekmo^na,  Sfc  an  luiam 
foedtm,  i^c.  as  if  a  layman  had  originally  brought  the  amsa 
mirimi  which  i»  an^rf  bappj  and  paiqM  instfunce  of  the 
remsirk  we  made  beifore^  e^^oc^ming  the  issues^  fonnerJy 
triahle  hy  aMim^  htrng  defolyed  on  j«rie^  If  he  ehose  io 
defend  Unii^eU  by  tfi^  duel,  or  great  sis«uie»  for  wao^ofaonH^ 
witeeat  ^f^opfh  vkik  (H  audiiu ;  he  laigkt  do  it  fisim  Ite 
Mcearity  of  the  <^^  provided  he  had  fioencj^  froiA.tho  oty 
dtti^iy^  and  the  Qoneurreaee  of  ^  palfO»*  If  land  fell  tm 
)m  chiurqh  hy  eaohiBAt^  tbcra  waoa  wtik  for  th^  rector  to  o^ 
cover  it:  Prmcipe^  fuihd,  Kc.  reddat ttdireeton,  ttc^  qiiom 
clamat  es^ejm  eciQkri^,  et  que^  He.  rtverii  debet,  iuaquSm 
eteiueiom  '  "     •* 

,  A»  thifii  mm  delenaived  the  ligfai  as  weU.  a9  the:  aeitti^ 
k  waa  made  a  queetioft  by  9fmf^  vheithee  a  eoim^dn 
.iprpvld  lie  a^^inst  the  jurors ;  and  Braetoo  vaa  eleai ^  from 
^me  determinatipns  in  tbi&  resgKt,  that  it  would,  if  the  aa^ 
we  funis  taken  inhmodum  0ms^,  atikl  H  the  writ  of  ceanf^ 
ijbii  waa  prayed  before  a  loi^  interval  had  paae^  from  die 
lakingeftheassiae. .  A  conviction  bad  be«;ide.med^<whem 
«&tean  jeaia  bid  elapaed  (a).    . 

-        ^  Aawe  bave.gone  through  all  die  assisto^Kiw 

cooTiction.  j^  ^j^^^jt  follows,  that  soioediiog  should  be fflttd 
on  the  convifitiw»  or  attmuty'm  it  waa  called  in  kter  tiiBcs^ . 
ferp^jnr;;  tc^  which  the  recoguitprs  wete  liable^  if  tley 
a!9Mwa  fakely.  Thi^is  treated  very  shortly  by  Ghiinil^ 
liho  only  tnen^ona  th«  puoidiment  >  a»d  frooik  the  paasage 
where  be  ^ate  of  it^  oae  soigbt  be  led  to  Ihiak  it  htlaef^^ 
tA  oidy  tp  the  great  assise  (^).  We  shall  fiod^  that>  on  tha 
QODtraiy,  di6u|^  hi  Qlan^e'stiaie  it  might  lie  m  the  great 
Umm  9»  well  as:  others^  yel  bow  it  lay  m  aB  others,  but  not 
iathagp^eatasaiae^ 

;  Whan»  thevefoaej^ithe  jurors  in  aiQr  of-Ae  foregoing^aa* 
^iges  had  sworn  £id6a]^»  and  soi  cammittod  perjurjr^  tfaay 

C*>  Bnwt,  frdb  S85»  b.  to  SM^  (f )  Vid.  mt,  ^m. 
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mig^lf  be  cdmrifcteA  of  that pcbjar}?'  by  ibe  {leiPflbii  wb<}'b^d 
lost  by  die  assise.  Aad  tbat  mif^  he  effected  aevend 
ways;  either  by  the  oa&s  of  tf«renty*four  other  jur^ws;  ,or 
out  o^  their  emn  moatbs  by  the  eaaminatioiiof  |he  ju(%ey 
withoii^  reeourte  to  the  Jury  <rf  t^enty-fciir.;  or  b^  lii^ 
tmn  free  codfessioii,  in  which  they  ackiiowledged  ti^eir 
e&ace,  and  put  themselves  on  the  kilig's  mercy;  and  ii| 
tbass  different  casea^  the  pemdiy  was  accorcblglydifl^e^wBtk 
If  they  were  tor  be  coimctbd  by  enolbef  jfiryi  U  wais  flreft 
tt^  he  ateoi  how  amny  jiivers  were  la  the  assise  (fov.th^jf 
weie  o6t  always  the  same  nnmber) ;  each  juror  Was  to  h^e 
at  Icait  two  to  jcomvict  hkm :  and  the  jiiron  on  di«  con^ 
viction  were  to  be  at  least  of  asgood  cou^kifViif  UQtJb^ 
ter,  than  those  on  the  assise^ 

When  it  was  in  a^tatioii  lo  proceed  to  fs^victionin  this 
riMnsner,  it  was-  fiist  to  be  coMidbred  who  wa^  i»  fi^i^^ 
whether  the^pklge  op  the  jurors;. for  which  imvpose  Ae 
record  waa  ia  the  first  place  to  be  inapeet^ :-  Isr  if  t^f 
jadge  shenki  not  have  diKgestly  *inade  Aat  exaflsinaltoii 
whichit  was  his  duty  to  do,  he  iMiself  might  have  neglir 
gently  left  occasHNS  of  perjury  to  the  jurors;  and  Uius^ 
both  wmdd  bek  fautt;  peihaps  it  might  lie  witk  op^  .^ 
them  only.  By  Ae  record  it  would  ahsK^  app^r,  whetflfr 
tiie  assise  was  tid^n  tn  lao^aem  aashm,  or  i^iji^dumjur^t 
tdi..  if  in  dieforkner  way,  thejurorawere  to  trywhed^ 
-lile  vtfdict  was  trme  tm  falm>  if  it  was  true,  then  it  re* 
ciainedin  force;  if  febe,  the  jttrora  ^yere  to  bepuiuahed 
for  their  felse  sweaiiag.  According  €o  Braqton^  'adis^ 
tinetioa  was  made  between  a  verdici  thai  wasr/a/sutw^y  and 
one  which  was  txi&»Afatmtvk:  asforsasttfiefr^if ^ey  gave 
tbeir  verdict  generally^  and  it  was  nottriK,  then^itwas  what 
they  propeiiy  called^^ibsMfi;  butiftfa^gav)enewio»  to- 
other with  theit  itesdiet,  and  it  wse  not  tme^  this*  wasdalir 
^A  vereHdumfatu^tm  ;  bcsag  only  «  witnqp  cofwhiatoii  of 
the  jurors ;  and  so  rather  a  false  reasonings  than  a  false 
swearing.    The  ji|d^iGk^aM|^t  some^es  go  contrary  to  the 
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terdict  of  the  jarors,  when  they  spoke  dietrudiy  and  gave 
their  reason  fok*  so  doings  If,  in  such  case,  he  knowii^ly 
deviated  therefrotn,  the  fiiult  ky  with  him. 

If,  upon  view  of  the  record,  it  appeared  that  the  jurors^ 
having  declared  themselves  obscurely^  had  not  been  pro^ 
perly  and  diligently  examined  by  him,  or  had  answered  his 
interrogatories  not  fidly,  or  doubtfully ;  or  seemed  to  have 
been  misled  by  some  iliistake  f  .or  to  have  spoken  the  truth 
only  in  part ;  in  such  cases,  the  remedy  was  by  certifitdte, 
and  not  by  conviction;  the  certificate  being  tt  proceeding 
whose  object  was  to  render  certain  and.  true,  that  which 
was  before  dubious,  erroneous,  and  uncertain:,  of  tUs  we 
shall  say  more  Jbereafter. 

In  order  to  the  conviction,  as  we  before  said^  it  mo^ 
tirst  be  seen,  whether  the  assise  was  taken  in  modum  assise ^ 
or  tit  modum  Juratit.  When  the  complainant  or  demand-? 
ant  propounded  his  intentio,  and^mttntained  all  the  arti« 
cles  of  the  writ ;  and  the  tenant  excepted  to  both,  by  de-t 
hying  them  in  part,  or  in  the  whole;  the  complainant  was 
then  to  prove  them  by  the  assise :  and  as  ^is  was  tit  modum 
assktBy  8  conviction  would  lie*  But  where  die  exception 
was  of  such  a  kind,  that,  scdmitaig  both  Ae  matter  of  the 
Ivrit,  and  the  intentio,  yet  it  destroyed  the  action,  as  a  co^ 
venanti  or  the  like  ;  then  the  assise  was  taken,  ^s4ias  been 
often  before  mentioned,  in  modum  jurats,  an4  the  convic- 
tion would  not  lie.  Yet  if.  the  assise  was  taken  in  the  ab«- 
smce  of  the  tenant,  and  they  found  such  matter  as  would 
imre  been  good  subject  of  exception  to  the  action  ;  as  a  co* 
venant  for  instance,  or  the  like ;  then  the  assise  bang  taken 
ihr  modum  asma,  a  conviction  would  lie  (a). 

A  conviction,  as  we  before  said^  lay  in  all  assises,  ex- 
cept the  great  assise ;  and  the  reason  given  by  Bractcm  why 
it  did  not  lie  there,  is,  'because^  when  die  tenant  had  the 
ehoice  between  the  duel  and  the  assise^  and  he  bad  volun^ 

la)  Bnct.  dS8.  b.  $89>4S90«. 


tHAt'.  VI.  HENRY  iS;  tis 

tarily  betaken  himself  to  the  latter,  he  shbald  not  be  aHow^ 
fed  to  reject  their  determination,  any  niore  than  ^hen  a  per- 
son had  chosen  to  put  himself  on  a  jury  (a);  and  therefore 
a  conviction  >vhich  was  with  a  view  to  overthrow  and  ques*- 
tion  such  determination,  was  denied  in  both  cases.   JHow- 
ever, 'there  was  an  exception  in  favour  of  the  Icing;  for 
when  a  jury  had  found  any  thing  against  die  king,  Bracton 
says,  that  there  might,  in  some  cases,  be  a  convictiotik 
There  was  no  conviction  for  damages,  but  the  remedy  in 
ease  of  excessive  damages  was  by  certificate.     The  same 
persons  who  brought  an  aslsise^  or  against  whom  it  was 
brought,  might  have  a  conviction;  and  it  was,  in  general, 
to  be  heard  bef6re  the  judge  who  tried  t!he  a^skie,  be  beiil^ 
-best  able  to  judge  of  the  truth  tbefeof  (^).  'Tfaea«thomy  td 
take  an  assise  was  thought  ed  nomine  lo  carry  with  it  that  of 
taking  convictions  and  certifi6at<ls,  wfriioHtwhiiA  an  aifeise 
Height  sometimes  not  be  completely  taken;,  therefore^ it 
wasythaf  a  conviction  ^m^  fo  be  $tatim  et  recenter  After 
the  caption  of  the  assise ;  and  it  could  dot  be  had  at  a  iif^ 
tance  of  time  but  by  the  special  command  of  the  king(c). 
The  wrif\>f  ccmviction  was  to  die  foliowiiig  effect :  Si 
A^fecerity  Sfe.  tunc  summ^neas,  S^c.  24  legales  mHites  de 
vicineto  de  vilU,  Kc,  qubd  ^nt  coram  Justiiiarii$  nostrii 
nd  primam  assisam.  S^c.  rhcogn^scete  si  talis, Kt,  disseisi-' 
'Oitj  S^c:  as  in  the  writ  of  asnse ;  vmde  A.  queriiur,  quid 
juratores  dseisa  nova  dksemna  qua  inde  mmmonita  fuit 
fy  capta  inter  eos  coram  ju^itiariis  nostris  ultimo  itine* 
rantibu$in  coniitatn,  Kc.  fakum  fecervnt  sacramentum*, 
Si  interim  diligekter  inquiras,  quifueruntjuratores  Olius 
assiea,  et  eoi  hmkeas  ad  prof.  a$$i$am<oram  pn^.  Sfc* 
Si  tummoneas  B,  qyibd  sit,  ife.  anditurus  illam  recogni^ 
Hanem,  ^c.  (d)    If  nothing  could  be  objected  against  this 
»qHii7  ^hen  the  jury  appeared,-  they  were  imom,  not  as 

ia)  Vid.  viU  90^-       XO  Bract  S90.  b.      :(fi)Jhidf^9U       (<{)  Ibid; 
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afh  VB^m,  but  as  "Other  jories:  "  H«ar  diis,  ye  justice9| 
*^  that  I  tvUl  speak  of  tl^^t  which  you  require  of  me,  <hi 
f^  ih^  part  of  our  lord  the  kilfg,"  &e.  Then  the  judge  pro- 
ceeded U>  charge  the  jurors,  as  in  other  eases.  The  entry 
upon  the  roU  was  tfa^:  JwraiA  tHgintiiguatuor  ad  con^ 
piilicendim  12  D^nit  racognitura,  si  A.  itjfusieet  nnejudi* 
00,  Kc.  accordiag  to  the  forvn  of  the  writ;  and  dien  the 
narreiio  followed :  J^  tmde  tali$  queritur^  quidjuratarts 
t$li$  4n¥^^^ptm  coram  Justitiarik,  Kef  ahum  indefeee* 
rmt  sacramtfitum,  th  quhddi^rermU  q^^ftedictun  taiU 
dimuivii  taiem  injUMt^,  ^c,  and  so  on  through  the  nor- 
f^iio  and  exertion,  if  any  (a)*  Upon  this  writ  of  ocm* 
yiction  it  way  be  eetnerked,  as  a  refuoa  wiiy  it  should 
not  lie,  when  the  assise  was  ti^cp  in  rnQdumjuratm,  that 
Ae  £li'in  irf  die  <Mi$^iQal  wVit  in  the  asitse  was  so  inserted^ 
s»  lo  eoafiii^  the  enquiry  to  tbe  articles  of  that  writ  (4)$ 
whereas  tte  point  tried  by  the  assise  in  niodumjurata  was^ 
gemraJly/ somethigg  collateral  to  die  wri^  which  arose 
mp^a  the  pleading, 

.  Aslfajesei  twetty-four  cooi^  not  becoi^  icted jif thq^  spoke 
flllsejiy,  a^d  es  the  QfHP4ieq»euo98  pf  a  ci^iricti^f  wouU  'be 
very  penal  to  the  tprjelye;  great  eare  wastak^  toexamioe 
the  jurors  diUgeiltfy  as  to  ell  |he  drcum^a^io^  upon  which 
ib^y  lueaot  to  procf  ed.  Sf  there  was  a  difference  of  opi* 
^io^  aifiongst  them^  they  might  be  afforced  4^1^  the  assise. 
{#  diey  were  s^U  doubtftily  or  declar^  plf^y  that  they 
J^ew  Qodiiqg  of  the  matter,  Ihings  were  li|ft  to  re^ieii^  ^ 
tliey  were.  If  th^  confirm^  wbf t  the  tw^f e  ^^i "^900^ 
lhejtti%QieBt  was  fsKtered  lism:  Conniltim^^  e^  qi^ 
Jgjur^res  betH^juramrunty  «r  q^id  t0mn^.r<mgn§ai  i» 
HidN4f  et  qtt^rem  €U9i9diaiur,  ftp'b^  rtie^nnKd  by  a^an 
hfiwy  peeuniary  p^dally.  If  Hm  i&Hprf  .J^gaiiiit.  them,^ 
the  entry  nm^  Consider^ium  mt^qti^frmdi^  I2jurj^r4s 
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mfd^jura^&erhOi  ti  quHjpkerem  rimpeA^i  ^eimndm  4Ham4 
et  elle  tenens  in  misericordi4,  eiJwatQrea  (if  they  ^im«  }Hret 
Bemt)  auiodiaaiurf  if  not  (uq^iantmr,,  .  IC.tbe  twelve  had 
aotfoeen  uQuntm^us  io  ^ir  v^Bfdkt,  the^  tw^l^4b6r  migtS 
convict  diofle..vdio  Wel^s  on  the  wrong  uidd^  add  «<;quit  th» 
•Afere(a)»  After  the  verdict  of  the  twe»^-foMr»  ^ere  in 
Mied  writs  of  ^seeutiop^^ilher  to  ^onfir^  the  former  Hk\^m^ 
or  to.a]ti^rit<6)* 

The  pofiiabmeot  of  the  cx>Bvie|^  jiirors^  though  ia  ^a)>-. 
alaiice  the  same^  is>  more  particularly  stated  by  $rd^toi| 
than  by  Glanvtile (e).     Th^y  w^re  to  be  dicown ittto.pii* 
mti ;  their  hmds  and  goods  were  to  be  taken  into  the  kii|g> 
haMsy  till  ib&y  wme  ransov^ed  at  the  kiiig's  j^leasure ;  i^ef 
mere,  tor  be  braoded  'with  pecp^ual  infamy;  to  Jose  the 
I^tm.t^rr^f  so  as  never  iiM»re  to  be  receiv«id  as  .|imii». 
(biiiig».as.lbegr;tben,«eiH€ri  it^  oo  longer  ssti«m99^A^»  bot- 
witoesses.    A  diffjor^nee  waa^ade  bqtiveea.the  oiS^Uce  of: 
jlfrw^ ;  for  those  who  sti^ore.Ai/lH^  mu^qoit  hfivii^  iwade^ 
it^  those  who  wereadded^to  the  assise  ftl  the  time  of  ilxikisig  > 
it^  who  could  tot  pos^Uy  have  made^it;  those  wJio^^spoiiir 
^ftei  Aie  takiBg.of  fte  jw^i«»^ihad  ai|iufied  a  wh  Utmy&fiA^ 
what  they  had.  done,  and  .)hi»<;  thoms^^es  w  tii#  ki«|^t* 
aieitey^vQ;  4iU  miQblw0re.  not  to  heimf!4»iMihMbiitj, 
dmiigh  th^  wiere  to  sttffer.lh«  other  pirt^of  die  judgmeiMt* 
„  Tti$  wM  ^jmw9mt  o@f  proc^^to&if  there  wt^  up  air  4 
0oiffAq/a  oferad  to  the  cwvietion*    [Thf  ex<«iii|ioiis  th^: 
m^it  be  offered  were  maay.    One  was>  if  the  iiefsw  m}»^ 
recavered  ia  the aMse had  tiol  Jiad  jeiaia  aoeorihi^lo  tlie^ 
verdict ;  another  was^  if  t^/pecsoxi  serviog  the  ^^piilrii^tiQis ; 
htd  made  a  d»aseisi»  of  (the  idbalieal  land  411  qaestio||»    Jt 
seems^lhatia^ooavietea  was  of teli  prosecute^  not  out  of 
JH9>bopes  of  <ailvictisig^tfie  twelae,  and  i!ece«wog  aeVi% 
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bttt  merely  to  estiimmh^  or  at  iMSt  defer  paymeiit  of^  ffae 
muericordia  due  in  the  assise  (a). 

HaYiog  said  thus  much  of  eomdttidmf  it  re^ 
Of  certificate*,  j^^j^jg  ^^  gj,^^  what  Was  the  nature  of  a  ceHu 

ficnU;  which  was  the  other  method  of  re-comderiDg  the 
decision  of  the  jurors  in  assise>  and  which  was  sOBietwitts 
ati  introduction  to  Ae  former.  The  writ  to  summon  jurois 
ad  ceriificandum  was  of  the  following  import:  Pr^edpi^ 
mu$  tibiy  quid  hahmu  coram  juUUiariis,  He.  eotporaA. 
B.  C.  8^c.  recognitorum  nova  disseis^^  sununtiou^y  et 
capta  coram,  Sfc.  ad  cERTiFiCANBUH  prmfatosrjuBtitia'* 
rio9  nostros,  t^c*  de  sacramenio  quod  imiefecerunt.  Ei 
interim  prdulictum  tenenitntum  in  manum  nokrum  cape, 
S^c>  Pracifimui  etiam  quid  habeas^  S^.  corpus  talis  ad 
audiendumindeconsiderutumsmcmi^ytfc.  A  certificate 
was  sbmetimes  had  in  order  the  betti^/to  undenstand  the. 
record  in  assise ;  and  after  that,  it  might  be  thought  pro* 
per  to  resort  to  a  conviction,  if  the  twenty-four  wem 
dottbtftil  or  obscure  in  delivering  their  verdiety  there  might 
alto,  after  aH,  be  a  certificate  ef  their  record  (6).  A  con- 
viction mi^t  be  brou^t  by  the  heir,  if  the  ancestor  died 
sit^  the  caption  of  the  assise^c). 

We  have  before  taken  notice  ef  the  lemty  shevm  td  sit«sh 
jurors  as  wiriied  to  ameqdthe  felse  verdict  they  had  ottce 
given.  This  had  die  effect  of  tafcing  off  some  of  the  con^ 
84qttence  of  their  perjury.  To  this  it  may  be  added,  diat 
tbejuMirs,  of  right,  might  change  their  verdict  forfore  ju^. 
raent  was  given ;  but  afterwards,  the  only  remedy  was  to 
ptsoceed  against  them  in  a  coimction  (€{)• 
•Of  diilkfrent  As  we  have  now  done  with  assises,  and  are. 
timls.  proceeding  to  such  actions  as  were  laiaUe  by 
jury,  and  otherwise;  it  may  be  proper,  before  we  enter 
upon  this  part  of  our  subject,  to  say  a  few  words  on  the 
different  trials  now  in  use;  which,  though  apparently  v^ry 

(4)^ct.d93.b.        (miiM.S9d.br  994.       (<?)Ibid.      M  Ibid.  296. 
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flimilar,  were  so  estentUI^  distitigttislierf/as  to  make  if 
necessary  to  attend  to  eadi  of  them  with  accuracy. 

It  miist  be  olMerved,  that  there  were  assises,  of  which 
enough  has  abeady  been  said ;  juries ;  inquisHidns,  or  en- 
quests;  wad  purgations ;  as  when  a  crime  was  imputed  to 
any  one^  s^  purgation  amonoted  to  a  proof  of  bis  inno- 
cence. Beiges  these,  says  Bracton,  there  was  a  defence 
or  denial  opposed  to  a  presumption  rmed,  which  depended 
neither  4m  a  jury,  nor  aa  inquisition,  nor  a  putgation;  but 
it  was  when  a  person  avenred  something,  €l  indeprodueit 
9eetam\  upon  which  there  followed  a  defence  contra  sec^ 
>«iK,  or  a  ftiM-proof  opposed  to  the  presumption  raised 
by  the  sisU:  Soch  defence  against  9  secta  was  called  sr 
defence jier  kgem\  and  consisted  sometimes  of  a  greater 
numbier  of  persons,  and  sometunes  of  less,  in  different 
cases.  We  have  befere  seen  the  regulation  which  had 
been  made  by  Magna  Ckarta  upon  this  head  (a).  *  What 
ws»  the  nalttce  of  this  seeta,  and  of  this  defence  or  -denial/ 
vnfk  the  instances  in  which  they  were  both  recurred  to, 
will  be  seen  more  particniariy  in  the  sequel  (&)•  • ,  For  the 
presem,  let  k  suffice'to  say,  that  in  all  cases  :of  oUiga* 
tions,  contracts,  and  stipulations^  arising  from  the  volnn^ 
tary  consent  and  engagements  of  men,  as  m  covenants, 
promises:,  gifts,  sales,  uid  the  hke,  where  a  secta  was  pro- 
duced, which,  upon  examination,  induced  a  presumption" 
only,  lie  against  whom  the  complaint  was  made,  m%lu  de- 
feodhimsdf  per  kgem ;  that  is,  he  m%ht  produce  donfah^ 
the  number  of -persons  which  had  been  in  dM  seeto,  to 
awear  for  him ;  for  when  Aey  exceeded  the  secta  in  num- 
ber, they  induced  a  stronger  presumption ;  and  the  stronger 
pi^esnUiptidn  always  oTerbalanced  the  less;  But  if  the 
oomplainant  had  a  proof  (for  it  must  be  observed,  that  the 
s»t0  ynm  only  a  presumption,  not  a  proof),  as  instru* 
ments  and  sealed  charters,  there  could  be  no  defence  per 
l^em  opposed  to  such  proofs.    If,  therefore,  the  iostru- 

(a)  VWr.  «nt.  24S.  (2y>  Bract.  890.  b. 
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meat  was  :4eiHed^  ^.<miit  06  it  was  to.fce. fME»i^>«it 
patriam^  ^.per  teUfM ;.  it  being  a  oonHnon  ii0ue  £».&  pem 
frtmitoput  himself  ^|»0rjM(^fMM,  1st  Zef^^iiACdt^itftM^ 
naicM  (a).  Ag9mf  a  p^raoD  ^tastqot  alUMvedjAis Jdtefeooa 
per  legem  in  t^ase8  of  ;ejridemv^uMl:iiotpnoua^tr^^iass.  . .. 
Bower  wide  We  sbaU  Dcmibegiia  io«fffteak  lof 4Siicli;«cti^t 
mAt/.  ^g  were?  triable  io  we.  oiv.(idieriQ£  these  wa^ 
The  aetioii  ol  <^6wer  mnde  mkUhabetfimad  ]AB.imkfd0 
recto  of  flower,  wove  the  twoneaiedies  stiU  in  noe^ta  re« 
cover  dower,  and  aeem  to  be  jcootidcied/  l9;:BnMstoti 
exactly  ia  tlie.  aaiae  ligbt  in.wfaiifli  tbey  ara^;|rf«sed'.bf 
Glraville.  Tbe  rnediod  of  ooodaotiag  tkeax  ia  ni^ae  a»t 
nuteljdescrtbed  byBracton,  n^  alsataakesaJMcrviifosd 
Goncerping  them,  whtdi  are  wdl  worthyirf  o^ftioe.  *)<; .-: ..« 
1  The  writ  unde  rdhUwMia  said  to  be  broiightiil4heJciag^ 
court  origimdlj^  and  tbcane  only,  becaasey  dMpld  a  questeiD 
arise,  whedier  the  deaaandant was lawlull^miKned^iKiJOB^ 
onM^write  to  the  bishop  to  try  liie  iBarriage,tet'thekiiq[ 
or  bis  justices*  Tbe?H>rit  unde  nihil mmMt  this  time  made 
ietttcbab]e,9omettiBe8  coramjauikittrm  mfdrwapn^Wm^ 
mona$terium\  aometimes  carom  jmitiiiaru$no8iris4ti.pri*^ 
mam  Aasstsom,  cmmt  in  parttn  iUas  ioeneruU^}.  If  die 
pari^  sununaned  did  not  coiiie  at  the  iq^pointad  day^  nor 
essoin  himself  the  land  was  tokeninto the  kii^s hawfa,ay 
4a  defaults  in  a  writ  of  ri^^  and  if  he  essohied  .iiittiaaif 
at  the  £rat  day^  and,  aaodier  being  appointed,  he  snade  do^ 
£nfl|)  tiien  also  his  land  was  taken :  so  that,  ip  both.oaies, 
whether  the:  defsHolt  was  bdPore  appearanca  oi^after^  die 
woman  rocorcced  her  dower  by  deffaitit,  dither  by  the: 
mt^nnm c&fm or panmm eape {c),  ,. .    ^    ' 

.  ^When  the  parties  appeared  in  coart,. Ae  widow  aras  4nr 
propmind  her  inteMic^  in  person,  or  by  atldrtiej^  'talhos 
eSmU  Soc(t}oiii:oiteAidU  B.qfjUffmt  wcrG.  ^;'  raoi^ 

<o)  Bract.  315.hu  (i)  Ibid.  296.  b! 

*  (c)  Ibid.  The  distinction  Vetireen  tbe  magnum  and  panrtM  cape  nHV 
be  explained  w>)ea^we,eoI|l«^t9  fpeak  mote  j^Ucularl^'^f  f^rp^esi. 


iqg;  b#rl>t^  U>.»dov«r,  in -pursuance  Qf-tbe  Words  .qfvihe 
wri^ff^cK^lucbcig  hihmsi  i.EtsrJioc  c^gnosfxre  voJtaerUyhofi. 
ffPfiium:€rit  (et ;  et  Hwm^buh^  sufficient  em  disrationatioy 
W^i»r  or*  wiiat  was  U^  same^  and  indeed  tba  more,  com^ 
wui  fonn,  ^  tji^fe  ftrodwit  $ectam  s^cietUem.  When 
live  demandant  had  (has  exhibited  her  intentio,  the  tQinnl 
Slight.  4dt^i|i|Kid  a  view,  h^  stingy  /P^^o  fi>2<»2;  and  after, 
^.ese4paa  fsd  dekijrs  atinidiBg  tha^  he  nught  vouclita 
warra9l|t,  or  aitswer  in  persf>n^  as  he  pleased  (a). 
.  if  the  Ugaui^  h^d  m^  exc^ion  lo  the  writi^then  he  n^ght, 
ifi  the  m\X  pl^fiCf,  4»A  a^on  Ae  demapdaat  lo  produce  her 
warj^oat^Mt;  mjm^  the  practice  in  GlaaviUe's  time ;  it  heuig 
%rii|iiSy  that  no  oAe  >sMild  .apswer  a  wobimmk  coocernii^ 
h^r  Af^^i^,  imlfiKs  4he  l^oag^t  her  wm^^  to  ;sbew 
y^i/a$  r^ht  he  bad  to  the  other  two  parts ;  nod  «CM^  A^ 
op.  wopfi^  ^i^Md  M0vm  withoat  bf  r  waiiraator.  /^ 
therefar^  ilafa^^  ^eeas, aaya Bractoi^  thf|t «|b  the  ^Q,of  a 
£^|on  €<9ii]d  imm  n^  tight  in  thf  two  paft|»  ^  wirfo^  of 
sach  felop^.coidd  Hoi  fnake  oat  her.  cUm  lo.dQa^r  in  tbc^ 
othcf  thirds  nor  could  she coaae  upon  the  €j^  loi;d«  y^o 
held  it  ns  an  es^heai^  pro  4efe€im  Jj^m^dn ; ,  wh^fh  w/iit  a^ 
^a  case  where  he  taok  Ae  eacbeat  iMsacef^pt^^f  th^Jiiit 
p<»aseAsor  h^g  ^  haf^^rd^  and  so  npt  hftvi^  ^py  b^%  iW 
tb^n  he  €^e  ia,  as  to  l^e  par p0^  of  dofuvf^r,  /oro  h^r^U ; 
>ud  ^j3  widow  coald  c)«itti  her  dowiar  ^9^t  hiip*:  Th« 
msa^  might  he  .said  of  at^i^fftigmf  pf  tba  £m  who  hMgM 
^  h^e4ih  ^Wf r  PW^  ^f  ot^HiMN)  Ugaipft  hip  (i^^ 
.  >After  ^is  tM  teaiint  n^ght  vouob^  w»fm>t#r;  inil 
if  he  flid  «^  «9i4the,wa«ranU^r^  a^  HpjpfUr  U>  the  writ. 
^fitf  «!•  «^  vimr0^*M(il  essoin  him^el^  si^  iopaicjh  of  liis:ki«l 
was  taken  as  was  eqaiyalent;to4ha.ihifd  ftfii,  hy  ajMtjMf 
«if|)^  Jie  M  appear  fi^t^ithiii^^#ia^(iEprij^iri9.noaiore)^ 
4^,  widi^  f^coyfir^  her  awiii  of  thal^  wd  ihe  hadhia  mk 
«Qi«d J  egwfl  the  itflwlwilo^  whom  h#  a^ 
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If  no  warrantor 'was^  Toucbedy  ^9-  Ae  tenant  ttidmt  tct 
answer  to  the  acdbn  Umself,  lie  -might  ad^^mce,  by  way  of 
exception  to  the  action,  such  matter  as  would  entirely  de^ 
feat  the  claim  of  dower.  One  great  exception  to  dns 
action  was,  that  the  demandant -and  deceased' were  not 
kgttimo  matrimomo  coptdata,  6t  ne  unque  aceouples  iii 
loyal matritnonie,  as  it  was-afterwards  called.  "In  Ais  case, 
a  writ  issued  to  the  bishop,  commandibg  btil»  fe^  ftj  solefi 
question,  as  a  matter  pre>periy  belooging  to  his  cogiaeancei 
Upon  this,  the  bishop  summolied- the  4enant  to  appear, 
and  then  proceeded  to  Jiear  the  witneb^^  {Mrodiic^  by  the 
widow  and  him ;  and  so  making  an  inqui^fion  in  a  sum* 
mary  way,  he  reported  whether  the  ni«rriage  was  lawful 
or  not. '  When  It  appeared  to  the  king-of  his  justices,  %y 
iite  hkih&p^s  letters,  that  the  marriage  was  good,  then 
there  issued;  al  the^  instance  of  the  demandant,  ate^sdm*^ 
mens  to  the  teiiant  (a).  If  he  made'  defaiilt,  his  land  was 
taken  by  a  parvum  tape;  lo  which  if  K^ made  no  appear* 
a^e,  seisin  of  dower 'was  adjudged  to  the  demandant 

If  the  tenant  admitted  that  the  demandant  was  espoused, 
but  pleaded  that  she  was  not  endowed;  or,  tbat'^  was 
espoused  and 'endowed,  but  not  ad  osiium  ecclesiaf  such 
isdue^were  to  be  tried  in  the  king's  court,  and  not  in  ^oro 
scckiituiieo ;  for  it  would  have  been  as  improper  to  trans- 
mit these  to  the  etciesiastical  judge  to  be  tried,  as  the' 
special  issue,  whether  a  person  bom  before  marrii^e  was 
legitimate*  In  this  case,  therefore,  a  writ  of  enquiry  went 
lb  the  sheriff  to  make  inquisition  of  the  fact  in  pleno  comi- 
UU«(b)tioT  though  the  marriage  was,  in  such  case,  good^ 
as  far  as  concerned  the  legitimacy  of  the  issue,  it  was  not, 
so  as  to  give  title  to  dower  (c). 

V  *Sttpt>oie  alt  the  above  circumstances  were  admitted,  an^ 
the  tenant  said  that  die  dowerwas  given  ta  a  different  man- 
ner than  stated  in  the  itOeniio  of  the  demandant;  as  that, 

(iO  '^r«^*  ^  ^9.         (0^  Ibid.  903.  W         (<^  Ibid.  304. 


it  was  nc^  givaii  ia  any  partioubr  lan^  by  namej  but  only 
the  third  part  generally  ^  (iqw  was  this  to  be  proved  i  In 
the  firat  plaee^.U;  became  tbe  widow  to  prove  her  intention 
and  what  she  had  there  averred,  j^er  awiientes  et  vutenl^p 
who  were^pcesent  at  the  espousaU,  and  w|iio  were  ready  to 
eonfiriQ  by  oath  what  she  said.  If  these  were  examined, 
and  th^  agreed  in  what  they  said,  this  proof  was  abided  by, 
unless  the  tenant  had  some  stronger  eyidence  to  prove  the 
contrary^  Suppose  the  widow  had  no  proof,  nor  sufficient 
ii^c^a,  nor  even  an  instr^nElent  to  sqppprt  wb^t  she  had  de^ 
clared;.  then  judgment  was  to  be  for  the  tenant,  though 
he  ha4  ^either  proof  nor  {^resumptioo  for  him,  because  he 
was  already  ip  possession :  yet  if  the  widow  had  a  sufficient 
sectUf  and  the  tenant  only  his  own  voice,  he  was  not  to 
be  heard,  though  he  was  ready  to  put  himself  super  par 
trtam,  but  the  widow  inuuediately  recovered  by  force  of 
the  secta.  v 

Again,  if  the  witnesses  (that  is,  the  secta)  w^re  pcor 
duced  on  both  sides,  and  those  on  one  si(^  declared  ih^ir 
]g;noranceof  the  nuUter,  while  die  others  mfunt^nedthe 
point  for  whi<;h  they  were  produced ;  judgment  was  giv^ 
for  that^side,  as  the  one  where  the  tmtj^  of  th^^  n^itteir  If^ 
It  was  indispensably  necessary,  that  the  wiJow  sboi^d  j>ror 
duce  a  seciayor  her  demand  would  be  totally  void ;  and  if 
the  witnesses  prdduced  proved  nothing,cor  acknowledge^ 
that  they  were  not  present  at  the  espousals,  or  knew  no- 
.thing  of  the  dower  or  endowment^  then  die  claim  was  lost 
for  want  of  proof,  and  judgment  was  for  the  tenant,,  fu^ 
quietus  recedaU 

If  neither  side  bad  any  proof,  nor  could  lais^  a  presump^ 

.  tion  by  a  secta^  and  both,  in  the  words  of  Bracton,  de  veritate 

ponuntse  super  patriam,  j7ro  defects  sect a^vel  alterius 

probationis,  quam  ad  manuni  non  habuerint ;  then  there 

issued  a  writ  of  venire  facias  to  the  sheriff  in  this  form  {a) : 

(a)  Bract..  304.    • 


iam  ex  ipsh^  qtAm  er  ntHs  dtptoxin^  ^hys^  ft6i  temre 
facias  coram  justiiwrns,  Sfc.  dHoieeini  fiknn^  I^.Mt^ 
tognoscendkm,  8^c.  n  pr^tRcPm  jt.  ^'qitaiprnm  B.  dUs* 
pansavify  dotavif  earn  nomnettim  H  fdli  maneri&j  tft.  i^d 
^  dotatit  tarn  A  teHid  parH  ^iMfrtilm  lg|itf>kJW,  t^e,  lit 
idifm  D.  dkity  quia  tam  pradictiB.  qvkmprmdi^us  D. 
posuemnt  se,  ^c.(tf)  It  may  be  here  db5erv«f>  iAatiM 
issue,  wbetlier  endowed  ad  ostium  eccksue,  wto  tm#oit  a 
Htrk  of  inqtiirj  before  the  sberiff  m  /rib?^  cbmiHiiu;  bcit 
tbie  issue,  ivbetber  special  or  general  eiiicbwiiieiifr,  was  to 
be  tried  before  tbe  justices  at  WestttUMter;  as'wasals^^ 
ibe  issue,  wbether  endowed  ex^assensv  patris^,  of  not(by, 
Again,  Ae  issues,  wbetber  the  busbaiMf  was  so  setseif  ^  t6 
be  able  to  endow  (c),  and  whether  the  widow  had  reeeiViM 
atey  part  of  hei*  dower  (rf),  were  tried  on  a  writ  of  inquiry 
before  the^  sheriff.  The  reason  of  titese  dtstincti^tis  is 
not  easily  discovered ;  and  perhaps  either  of  siich  writs  were 
htfd  at  thfe  electiott  of  the  parties.  The  election  of  the 
parties  seems  to  have  directednot  on^in'  these  cases,  but 
also  in  tbe  return  of  original  writs,  whi(5h,  vh  have  seeti, 
%^e|ie  somefStnes  coram  jusHtiariis  a^  Westminster,  and 
stmietimes  etiprimam  asmam,  without  atfy  apparent  riea- 
8on  for  such  a  Variety.  They  were  sometiniesmade  in  :the 
altematiTe,  and  were  returnable  at  Westminster,  nisi  Jtf^- 
tStiarH  nivsvenaintad  assisttiit^Sre. 

In  consequence  of  the  stattrteof  Mertott(tf)^  widbwsMrerfe 
to  r^over  damages ;  and  therefore,  when  Aey  were  to  bfe 
put  into  possession,  the  writ  of  seisin  had  one  of  the  foUow"- 
ing  clauses  inserted  therein.  After  seisinam  habere faciat, 
they  added,  et  timiKHr  ei  sine  dilktione  habere  facias  tot' 
fnarcas  qtut  ei  in  eidem  curid  nostrd  ddjudicata  sutitpro 
damnis  suis,  qum  habuit  pro  infusid  detentione,  quark 


(a)  Bract.  304.  _    (6)  Ibid.  305.  b«     (c)  Ibid.  309.       {d)  Ibid.  313. 
(«)  Cb.  1.  Vade  Mt.  261. 
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pw^loiu^'0intd^pradutd'ien^r€t'dote8uS;  w  10 this 
wa|9  yet  de^^tterris'  et^tkt{fiii$  pr^csdictLB.  fieri  facias  tot 
tkmmdi,9t  illosrsma^ldtioke  hak^ifaciaiy  4r^.  ' 
.  Thasfnr  oi  th^  writ'of  dower  Amde  hihii,  S^c,  wHt  of  right 
0oiiinM>oIy.caIled  the  writ  ^domr.  If  a  p€i».  of  <*<»««•• 
ffni:ilid  hot  cteovef  by  this  writ  all  she  wars  intided  to  for 
dowtr^  feeoarse  was  ^leo  to  be  kad  to  the  writ  of  right  of 
do\rer  ;  which  wnac^a  wrrt  close,  ^  tHej  called  it,  because 
dn^ected  fo  the  wacrantdrof  the  widow  wliere  the  plea  wai 
to  be  heard ;  where  it  remained  till  that  court  was  proved 
de  recta  d^fecisse;  wbea  it  might  be  remoTed  into  the 
county  coiirt>  and  so  to  th^  supiarior  coitft^  as  other  wtits 
of  right.  • 

.  :The  t;i^^^  upon  this  writ  was  different  in  the  two 
eased,  4tf  the  widow  having  never  beeo-iir  seisin  of  the  land 
in  question,  and  of  having  been  disseised  by  the  tekiant; 
^19  cotfclaeiOfl  in  the  foli»er  ease  was,  e/  unde  idem,  S^c. 
fuit  skisitas,.SfC^  itaq^dmeinded(^arepotmt,  Etsi  ho^ 
vellet^'€'agnftHerty  i^c.  as. before  in'tbe  wiUl  of  unde nikih 
<E^'  si  f^uerit,  habeo^  ^uffieientem  sectum.  In  the  latteir 
the  GOnchision  waa,  tali9meinjvui^'et  sinejudioio  diaii^ 
tioity  4t  qi$M  itafui  indedotathi  et  seisita  habeo  sufficient 
Pern  disrationatienem,  videlicet,  talem  sestam,  et  takmi 
Thus  this  ^Kffered  from  the  coaimon  writ  of  right,>whick 
^oncltldad- 1^  ^(ffaring  to  deraign  the  misKtCev  pir  eorpm 
iitlvs  hamifth.'  Ilideed,  it*  widefy  cfiffered  from  that  writ 
kt-bodi  the  aboW  insninced  in  which  it  was* applied;  a  writ 
laf  righ^of  doUr^  w)isf6rihe  vetiovery  of  a  life  estate^  attd 
the  latter  form  of  it  was  grounded  upon  a  disseirin  in  the 
y^ry  wbrds  of  the  writ  Of  abvel  disseisin:  and  accordingly^ 
ta  this  action  diere  waa  neither  the  great  assise  nor  the 
duel,  noF,  consequently,  the  essoin  demtril^  lecti;  all  whicfi 
Were  only  in  the  proper  writ  of  r^t.  ^ 
'•  yfh6it  the  intentio  waa  thus  stated,  and  the  tenant  did 
aot  chuse  to  call  a  warrantor,  he  might  except  to  the  action 
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proved  Tie  recto  defecisse.  Many  were  tHe  occasions  when 
this  failure  of  justice  might  be  said  to  happen ;  as  when 
the  deforceant  claimed  to  hold  of  a  different  lord  from  the 
demandant ;  when  the  real  lord  had  no  court,  or  refused  to 
hear  the  cause,  or  no  one  was  in  court  to  hear  it;  in 
which  (Cases,  recourse  could  not  be  had  to  the  chief  superior 
lord,  because  the  writ  directed  particularly,  si,  isc.  nonfe* 
cefi/;  ViCEGOMES  hoc  facial.  Again,  if  a  person  who  hved 
out  of  the  lord's  jurisdiction  was  called  to  warranty ;  if  the 
deforceant  essoined  himself  de  malo  Ihcti  out  of  the  limits 
of  his  jurisdiction,  where  the^four  knights  could  not  make 
the  view ;  if  the  tenant  put  himself  on  the  great  assise ;  alL 
these,  and  an  infinitude  of  other  matters^  were  causes  of 
removal^  as  producing  a  failure  of  justice.  The  method 
of  proceeding  in  the  Jord's  court  was-different  in  di£^ent 
places;  only  in  praying  a  view,  vouching  to  warranty,  and 
sometimes  in  pleading,  in  waging  duel,  and  in  some  other 
matters,  the  course  of  the  king's  court  was  observed  (a). 

When  the  officer,  or  serjeant  sent  by  the  sheriff,  had  at«' 
fested  in  the  county  court;  that  there  wa^  a  failure  of  justice 
in  the  lord's  court  (and  the  officer's  report  in  this  point 
•was  a  record),  then  the  demandant  prayed  the  judgment  of 
the  court  thereon ;  and  accordingly  the  tenant  was  com- 
manded to  be  summoned  to  answer  at  the  next  county  court ; 
at  which  time  they  might  either  appear,  or  essoin  Uiem- 
selves.  If  the  demandant  appeared,  but  the  tenant  did  not, 
then,  upon  the  summoner  attesting  the  summons,  he  was 
proceeded  against  for  the  default,  according  to  the  custom 
of  different  counties,  either  by  caption^of  the  land  into  the 
king's  hands,  or  otherwise.  The  custom,  in  the  county  of 
Lancaster,  which  is  said  to  have  been  approved  by  the  fa- 
mous PateshuU,  was  this :  the  tenant  was  summoned 
twice,  and  if  he  did  not  then  appear,  and  the  summons 
was  proved;  the  judgment  of  the  court  waS;  qtibd  capiatur 

(a)  Bract.  529.  b. 
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pt^heufh  nampium  oft  &e  land,  in  riame  of  t  distreni^  and 
tile  teniint  ^%s  siinittioh€«t  a  fbird  tifne  to  appear  at  the 
fbilfd  cdci^ty;  if  he  cKd  not  then  come^  the  jadgment  was> 
quid  ctfpie^f  imtgnum  nampium,  that  is,  the  averia  and 
thmth,  dMiM^  the  first,  hy  way  of  atforcing  the  distress, 
md'he  W6s:iMmimonfed  a  foiurtb  time;  when^  if  he  did  not 
ectti^,-  tbsrie  was^tf  capiatur  terra  into  the  king V  hands,  and 
«  fifth  suilfiliMtf ;  and  it  be  appc^sared  not,  Qor  reffletried 
the  land,  the  demandant  had  judgment  to  recover  seisin  by 
4«faliilt(it)«  FVom  'id»s  specimen  of  the  practice  in  the 
c^ii^ty  of  l^neas^^,  we  are  left  to  conjecture  what  wiii 
die  iikit«ir«  of  Chat  in  other  counties* 

Wiifle  iH^'siMt  was  in  the  county  court,  if  a  peraon  w«8 
^dWhiebl  td^  Waff«My,(  thai  fconri  couid  not  summon  the 
wttmhtcsy/btftf  recomire  wte  bant  to  tbe  kinig^s  writ  4ew0f^ 
tmmii]  wKcbf  eotOMfoidMA  the  person  to  warrant  the  land 
iwquei^»  i»  Aecfounty  ^  et  msvfecvrUy  ftAdsit  in  ad- 
vinik>Jwtikaritftm$f  Xe^:  Bi»iii^  \tAm  wisirrantor  did 
iioteffterii]lotl^wa#faiity  itptbeooiin^^  (b^wasgmo  to 
all-' Af '  palties^befovfe  the  justices  m  i^imre,  whefk  tfaa  pfoa 
^  wamHrty  wte  deterymnud^  and  ^enrtfie  principal  suit  wa(s 
MflnandNlbjidkvtbt4i0teoitn|y  couit^  if  tbe  jiistie68:So  ptea^ 
ed  ^  Aough  tbat^  m  nfell  m  ikk  warranty,  might,,  degratid, 
it  tb^  pieaBed>  be  deteiMneii  before  them  without  any 
vfntof'j^m0(b). 

If  the  tenant  put' hionelf  upon  the  igi«^t  assbe^n  d^ 
Wtfy  ffvmi^  t»  the  neift  ootinty  ;  and^in^^be  meim  time,  he 
§ppM«d^for  a  wr^.of  peace  tfll  tbe  coming  of  tbe  justices 
«t  tbe  ncaclhassise;  whiih  writ  he~^v¥as  to  obtam  in  person, 
because  be  waa  to  malce  oath  that  he  was  tenant,  and  had 
put  himself  on  the  assise^  The  iitrit  of  peace,  die  probi- 
.bitidntotbe  ibeii£^  that  lor  summorang  die  knights,  and 
the  arfsne^  Were  much  tbd  same  aa  in  Qkuviile^s  time,  both 
ifr  die  words  avd^'the  praotiide  of  dienoi;^  only  die  jurom 
'  were^tb  appfar  tor4$mjmPUmrii9adprimam(a8isam,^.(:e) 

r 

(a)  Brmotj  $90;  (»)  lindU  381 .  (^>  XKUI.  dSI,  33K  b.  339. 
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Should  a  suit  be  removied  by  pone  from  the  sheriff 'b 
eoiirt  to  the  court  above/in  the  interval,  before  the  war- 
rantor appeared  before  the  justices  itinerant^  there  was, 
however,  no  metition  of  the  yrammty  in  the  writ^tof />o;ie ; 
but  after  the  usual  essoins  and  delays,  the  demandant  count-  * 
ed  afresh,  from  the  day  on  whieh  the  vouching  was^  die 
count}' ;  And  so  the  tenifnt  was  obliged  to  vouch,  again,  and 
the  day  appointed  before  :the  justices  kinerant-became 
void  (a). 

A  writ  of  pone  was  rarely  granted  on  the  prayer  of  the 
^tenant,  eiccept  for  some  special  reason,  which  was  to  be 
expressed  in  the  writ;  as  thus :  Pone  adpHUumemimen- 
ti$  thqubdagit  inpartibustrammarinU/i^c.loquebim^qua 
eit,  Kc.  if  the .  tenant  could  not  appear^  if  die-  i^mand- 
ant  was  related  to,  or  a  servant  or  friend  to,  the  sheriff*; 
if  he  was  very  powerful  in  the:  cojdntj,  or  wa^  shmff  Urn- 
self;  all  these  were  causes  sufficient  to  entkle  the  tenant 
to  remove  the  siiit  There  were  some  cases  in  ^hich  the 
demandant  was  ohl^ed  to 'remove  the  suit/ on- account  of 
the  privilege  of  the  tenant;  as  where  fae'wsis  a  Templar  or 
Hospitaller,  or  of  any  other  description  of  persons  who  ^ 
had  the  privilege  of  answering  to  no  suit, -except  coram 
rege,  vtl  yus  capttaU  justitiario. :  There  were  cdues  of 
necessity,  in  which  also  the  suit  wm  to;  be  renioved;  as 
where  bastardy  or  any  thing  else  was  objected,  VKhkk  die 
county  could  not  legally  decide  or  try  (6).    - 

In  the  same  manner  were  suits  removed  from  die  county 
and  court  baron  to  the  justices  in  itihere.  There  was  alsg 
another  cause  of  removal  from  the  county  court  This 
was  on  account  of  a  false  judgment ;  in  which  case,:  like- 
wise, the  removal  was  by  j>onf(c). 

When  the  suit  was  thus  removed  by  poi^e,  the  tenant  was 
to  be  summoned  to  appear.  The'  summons  of  the  tenant 
is  tr^ted  of  by  Giaftville.  Some  few  things  may  beadded 
t9  render  his  account  more  s»tbfactory,  as  well  as  to  giv^ 

(41)  BrtKst..352.  (*)'ibia. .       .  c«)n»M- 
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a  comparative  view  of  ^process  Jo  general,  whether  id  ac- 
.tions>reai,  personal,  or  jnixed^ 

'  Tbe^tnost  common  proces^  in  use  was  the  process  in  real 
sinnmoiis ;  and  afttr  thajt,  in  some  cases,  there  actions. 
foUowisd  either  adaption  into  the  king's  bands  for  default, 
or.  an  attachment^  according  to  the  nature  of  the  acUon. 
Another  .process  was,  what  Bracton  calls  a  conioiaiid  .'or 
precept  of  the  king^;  without  itny  other  summons,  91/M  ^'/ 
ainam  eo-resptrnmruSf  or  faetums,  ^c.  or  that  he  shoulcl 
have,  such  .a  one  there,.  ac{  respondenduniy  or  faciendum^ 
^  There  was  .another,. commanding  the  sheiifl;  qubdfaciat 
venifte^^r.qtt6d  atimhkt^  or  qv^d  habeat  corpus^,.QT  quid  ' 
ita^ioitaehiet  quod  sit.  securus  habendi  corpus.  Maqy  of 
tbefe  have  been  noti^ed.in  tl^e  foregoing  account  of  pro- 
ceedings^ We. shall  now  confine  ourselves  more  partic^u* 
laiiy  to  the  summolis,  wbkh  was  the  usu^l  projce^s  in  real 
actions^  as  well  those  that  were  possessory  as  Jhosfs  that 
concenied  the:f^opnt^a5;.ao(^ also  in  person^  actions,  in 
matters  4>f  contract,  or  Jpr^  any.  injury*. 

A  wammcm  wi^  either  general,  dr  fecial.  There  ^was 
41  g^fra/isumnoiona  befpre  the  eyre  was'  held ;  this  was,  to 
be  in  soneiv^, public  place ^,^nd  might  he  followed  by 
'essoins^. io  ^cuse^the  abseiice  of  jho$e  who  oiight  to  attend. 
A'4Q9^ctii/;nimmQna  wan  in  some  partiicular  action,  to  ^llicti 
i£a  per soU'did.  not  app^r,  he.>vol^d  be  in  d^%ult,  although 
he  was  essoined  upon  the  general  summons  (a).      : 

What  wehajife^o  sfty  up<>i^.>u^p>ons,will  ;be  ^' 
;chie%ofm6Iiecttl>  this  ],^l^^kind,^:  I(appe;urfl!  "°^  ^°''  ' 
fvdm  Br^ton^  itbat  if  the.  pai!ty  cou^  be  found  any  where 
iil,the  county^he  migbt.be  summpned  ;  though  if  the  ^um- 
mbneF»£Ould  not. find  "him  at.his  own  hous^e,  they  needed 
onlry  shew  .the  itunoions  to  some  of  his  €amii^,  and  not 
stek:  him. further..  If  he  had  more^hpu^es  th^n  one  in  the 
county^the  Juminon9,w/Eis  %o  be  at  that  where, he  mostly 


,  (a)  Bract.  335. 
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Kvedy  or  had  the  most  subsHuiGe;  ifbt  bftd  bo  koiiariiof 
demesne,  it  was  to  be  at  bis  fee.  Tie  ^iimnoiiers  weie  to 
be  at  least  two  in  Bumber,  wbo  were  to  testify  before  .die 
court  that  they  had  executed  thev^omilKMis.  A  snamoM 
ought  always  to  be  served  fifteen  days  before  tbe  day  oil 
which  the  party  suitimoned  was  to  appear :  and  i£  iheie 
were  fewer  days,  Ae  summons  w«s  illegal^  unless  ift  scwk 
particufatr  cases  where  dfspslcb  was  reqoired;  as  wben^a 
ehnrch  was  vacant;  when  the  patties  wei«  imi^  in  tbe 
county  wl^ere'tbe  eyre  was;,  or  m  cases  where  merchanlB 
irere  concerned,  who  w««  entitled  to  w&Lt  Bracton  crib 
JHstiiia  pepaudfaus.  Again,  oa  Ibe  od»er  haad,^  senaluBea 
a  longer  time  was  allowed  for  sumnKming ;  as  on  aceointt 
of  a  journey;  and  the  time  was  lengthened  aceording  Id. 
the  length  of  such  journey.  But  die^  coinmoii  and^*  Iqgal 
'  summons,  says  Bracton>  ^iras  fifteen  days  bafara.  tbe  i^^h 
pearance(a). 

A  summons  wariH^al,  if  It-was^miideo^fybyoiieann* 
moiier;  or  by  false  snmmoners,  and  not  by4ieaberiffani 
hiffbailiA.  Agai%  if  it^waajnade  wbtt&tfaa^teaaat.^as 
beyond  sea,  or  upon  his  jonniey,  oM^eveB^cdbis^er^afrr^ifa^ 
rk,  M^hen  he  was  just  set-  out ;  erif  he  w^s  opt  fisMMi  withe* 
m  the  county,  the  snramons  was  aotiUiMKag  (k^i  iiimmmm 
Was  not  to  accept  a  sunMote  at  all  tkiias^  audi  plasir%  fKk 
from  every  lMl|f,  bat  oidjr  frok  fk^m  wfao;hiMb«iMapev 
authpnty. 

When  the  tenant  appeared^  he-  nni^t.'olyactMii  of  ithe 
above  irregdarilieaas  an  ^ceptfttd  agaiilsibthe  aumiioM 
If  he  did  not  appear  at  tive  day  of  the  «im«Mia%  ^md  Urn 
shertf  ifid  ndt  retm^n  die  writ,  reooeirsa  ttuft  boJmdi  ttt 
anoAerwrit,  that  being  now  out  ^  date;  biii  if  thatshiEr 
riff  hiMl  returned  Ae.wri^  th^,  oa-aceoMit  of  itfae.ienatfe 
default,  iPit  was  in  a'real  action^'  his  land  wat^tifcc^IaSbis 
Glanville^s  time:  but  the  writ  on  tMs'^eeasioBiWafidMV 
called  magnum  cape;  and  if,  after  the  first  caption,  he 

(«)  B9C!l.  333.  b.  334.  (»>  Ibid.  3SS.  N 


cHAP.^lr.  HENRY  in.  ¥)$ 

fial«d  «pp(dttribg  at  «iotfa«r  day^he  loit  hit  seisiii.  Tbera 
H^u  another  caption  of  the  land  by  force  of  a  writ  th«l 
was  called  parvum  cape ;  in  all  deAiuks  after  the  fimt  ap* 
pearance  fhe  caption  was  made  hf  parvum  eape^  which 
wi»*Ae  ease  in  which  Glahyille  sayshecould  nbtrepletr)r(a>. 
Thus,  whereas  in  Qhinville>  ttoie  the  caption  was  not  tii 
Ae  tenant  had  been  sammdned  three  timesy  it  Was  now 
9it^t  the  first  swnmons  that  die  magnum  capt  iiniied« 
.  If  a  persoiQ  was  lawfoUy  summoned^  and  ^d  not  appeal^ 
he  wduld  be  ptmished  as  a  defaulter.^  ^ess  he  could,  send 
a  pmper  excose  or  essoin.  Hie  hvw  of  essoins  has  ^JMuiljf 
been  mentioned ;  but  it  is  treated  so  minutely  bj  Bractoo^ 
srttd  was  of  such  tntportance  in  the  judicial  proceedings  ef 
tMs  period,  that  it  deserves  to  be  re^onsida^ 

One  principal  excuse  for  not  appearing  to  a 
summons,  was  bieiug  m  sertitio  regis.  This,  «»«>in9-> 
however  (^),  Was  not  admitted  as  an^  excuse  if  the .pjarty 
had  b«fen  first  summoned,  because  he  might  hare  sent  his 
attorney  to  appear  for  him ;  nor  even  then  would  te  avail, 
if  he  could  convanieiitly  come  himsdf^  or  send.  'But 
this  is  laid  down  as  the  strictness  of  laW  by  Bradton, 
who  admits  Aat  the  hinges  pleasufie  should  prevail)  ndt 
witfastattdmg  aay  of , the  above  drettovtances.  The: neat 
essoins  were  what  were  caBed  ia  Glanyiib's  |iiBe>  esr  n^ 
igfijlv^  ^oMiemHf  and  e^  i»ffirmtmte{e)  rneemtiM;  whieh 
wei«nowtennedtfemal0xwn»fmtf>andibma/o'i^^  JS^ 
sides  tbeee,  there  were  several  others,  that  recurr^  less 
frequently  \  as  a  peregfination^  or  a»y  restraint  iai|KMiid 
on  a  party}  orif  hie  was  detained  by  enemiasy  or  Ml  anooiig 
driMnres(d)|  or  wte atopped  ]by  floofls>.  a>bn>keat brsiy^^r 
ttmpeat;  unlasa^indCfed^itoouldbeproiRHldnithesetout 
411  as  nnttantmabtr  timey  or.  stiffered  those  ksj^inHeiiCs 
Ihfoi^.  want'  of  paapet  caution. mu)  cnrtf  on.  his  part 
JMng  lopleadad  aathe  kmg'a  courts  wai  a  good  reasim 

(a)rid.SDt.ll4.    (^)fiKScit.S3eib.    (c)  ViJ.ant.  Il5.  <^  Bract. 997. 


4M  '  HENRY  III.  eHAP.yii. 

for  hot  attending  in  an  inferionr  one ;  or  ev€n^  nccordilig  to 
Bnicton's  opinion,  being  iu^pleaded  in -tbeN  ecclesiastical 
court  was  a  good  excuse* 

A  person  having  any  of  the  beforementiotied  excvtses 
ought  tb  send  one  to  make  it  for  him.  Tbe  form  of  making 
the  essoin  wairto  say,  ^/  that  his  principal,  as  he  was  com- 
ing *to  the  court  (if  it  was  the'essoin  de  malo  veniendi)  was 
seized  widi  an  infirmity  in  the  way  from  his  house  to  the ' 
court,  so  as  not  to  be  able  to  come  i^ither  pro  lucro,  or 
pro  damnoy  and  that  he  was  ready  to  shew  this."  It  was 
not  now  the  practice,  as  it  had  been  (a),  for  the  essoniator 
to  give  any  surety  for  proving  the*truth  of  this,  but  4;redit 

.  was' given  to  his  verbal  declaration ;  though  it  seems^  that 
in  the  case  of  barons,  and  other  great  persons,  \vho  could 
better  command  a  security,  the  law  imposed  on  th^  the 
t)urthen  of  finding  pledges.  '  In  common  cases,  therefore, 
the  essoniator  gave  his  faiith,ttiat  he  would  produce  his  prin- 
cipal at  another  day,  Co  warradt  the  essoin,  and  prove;  it (6) 
upon  his  bath.  :^  .  ^ 

As  in  actions,  so  in  casting  essoins,  a  certain  order  fwas 
to  be  observed:  thus,  if  a  person  was  detained  by  some 
illness,  he  would  cast  die  essoin  de^malo  veniendi.  intra 
regnum,  and  this  might  be  followed  by  that  t^e  malo  lecU ; 
after  this,  the  party  would  not  be  permitted  io  remavehim^ 

.  self  extra  regntm,  s<>  as  to  cast  'the  essoin  de  ukra  «nore. 
The  essoin  de  ultra  mare- ^bs  of  various  kinds;  namely, 
de  ultra  mare  Gracorum'f  and,  de  citra  mare.  GriBcorum. 
In  the  simple  essoin  de  ultra  mare,  there  was  a  delay  of 
forty  days  at  least,  and  one.  ebb  and  one  flood.  .  If  ^ere 
was  mention  of  any  remote  place,  accompanied  witWiK>me 
cause  of  necessary  absence,  as  a  peregrination*  to  St.. Jisgo, 
or  being  «nth  the  army  in  Germany,  or  Spain, 'their.'aksigttr 
time  was  allowed,  according  ^s  it  should  seem- proper  to 
the  justice^.    The  same  discretion  nught  be  e^ecciped  by 

(fl)  Via.  »nt.  115.  (*)  Bract  $37,  b. 
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the  justices,  where  the  absence  was  in  some  distant  part 
of  the. kingdom;  but  they  could  never  shorten  the  legal 
period  of  fifteen  days.  'The  essoin  ultra  maxe  Gracorum^' 
was  usually  in  casea  of  peregrination  to  the  Holy  Land. 
And  here  they  made  a  distinction  between  a  simplex pere^. 
grinatiOf  and  a  generate  pc^ssagium.  In  the  former,  the 
^e  allowed  was,  at  least,  a^year  and  a  day  (a) :  in  the  lat- 
ter, the  plea  remained  sine  die.  Thin  latter  privilege  was 
granted  in  favour  of  those  who  were  cruce  sigriati ;  and  it 
S<eems  to  have  been, allowed  in  consequence  of  a  papal 
decree  which  declared,. that  till  the  death  or  actual  return 
of  sucb  persons,  all  their  property  should  reoHun  entire 
and  untouched. 

It  was*  held,  that  a  person  mighthave  the.  essoin  de  pere" 
grinatitme  ad  TerramSanetam,  and  afterwards  that  de  ultra 
mare;  and  tbep,  wben  he  returned,  he  might  have  that  de 
tnalo  veniendiy  and  afterwards  that  de  malo  lecti :  but  if  he 
had  had  that  dehialo  veniendi,  he  could  not^  as  was  bejbre 
said,  r^cur  to  that  de  ultra  mare \, and  if  he  had* had' thai 
de  ultra  tiiare  simpliciter,  he  could  not  btive  that  a4  Terr  am 
.  Sanciam ;  the  rule  of  essoins  *  being,  approximate  possufA 
regno,  c^  fu^nt  impttLcitatij  elongare.  autem  honJ  ,  A 
person  who  was  absent  upon  a  simplex  per^rinatio,  and 
staid  beypnd  the  year  and  day,  might  have  another  forty 
days^  and  one  flood  and  one  ebb,  by  reason  of  die  essoin  de- 
idtra  mare  simpttciter ;  and  if  he^till  staid,-  he  migktthaye 
fifteen  days  at  least,  by  au  essoin, cfe  malo  venien^i  citra 
mare^  and  if  a  reasonable  cause  could  be.  shewed,  thejua^ 
fices,  as  we  have  before  seen^  might  allow  more.  After 
this,  if  he  did  not  appear,  he.  would  be  in  default  (i).  In- 
deed^ when  a  person,  by  casting  the.essoin  de  malo  v^ir 
endi,  admittedhimself  .to  be  on  his  road  to  the  CQurt^.tl^ere 
.would  have  been  an  absurd  contradiction Jn  allowing  him 

(a)  Bract.  378.  h*      '  ...    (*)  IWd.  339? 
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to  cast  ttiiotlier;  which  ^pnsmi  that  be  was  atit  of  ^m 
IdiigdoBi.  The  essoiii  de  ^ervUio  regi$  tir^s  likenvise  sowe^ 
times  in  regno,  and  sometiaies  ultra  mare;  aad  tiUs  like* 
wise  was  spmettmes  followed  by  thart  de  malo  veniendif  and 
afterwards  by  that  de^malo  lecti{a). 

The  essoinife servitio  regis^  which  was  more  perewp* 
toiy  than  any  of  them^  being  without  any  Udiitatioii  of  tim^ 
was  not  allowed  in  certain  pleas.  Thus,  it  was  not  aUow-^' 
ed  in  an  zsmeMltima  pra$eniaiumi9^  for  fear  of  the  lapse) ; 
nor  iq  dower,  because  of  the  consideration  ihie  ti>  a  widow 
.  who  bad  only,  a  life»estate;  nor,  as  some  tbougte(()>  yk 
die  assisa  mortis  anteceaoris,  in  favour  of  the  infadt.  It 
did  not  dejure  lay  for  a  person  not  immediately  in  the  Idngfi 
service,  though  it  was  allowed  de^gretii,  ^s  ^as  b^re 
said;  nor  for  one  cojiutaBtiy  in  the  king's  service,  mlp9^ 
vriiUe  he  was  actually  employed  in  some  e^ peditJon ; .  it  did 
not  lay  foe  the  attorney,  as  a  person  00  engaged  shpildd  not 
be  an  attomiey*  Bracton  repeatedly  lays  it  down,  that  the 
king's  wairaot  for  this  e^oin  should  never  be  grmiiMl  bol 
on  a  reasonable  cause;  though,  on  the  o^iec  hmi,  he  is  fi 
explicit  in  dedarii^  tiiat,  whatever  migbl  be  ^  ^aipflf# 
the  justices  lAtould  not  qu^sh  it,  but  wait^  (ih9  king'^.d^^rr 
mination  thereon.  ^ 

Hie  essoin  de  nudo  lomiendi  implied  tha%  the  p%ffly  .W9i 
JHdfien  ill  tin  the  road ;  and  Mierefore»  if  the  essooaator^  ,i«p99 
interrogation,  said  he  left  hiin  ill  at  ham0,  it  w<mld  m\  1^ . 
idlowed  3  though  a  case  might  happen,  wh^re^  <)f  M!P<^. 
sity,  \i  must  be  received ;  as  if  ^  part9!^h«d  h$fi9  ^mi^ 
ed  dfmaiokcti  in  som^e^iikfirHetiwymilutlgiiQrygr^^ 
judged,  he  must,  under  that  reti^,  f^fine  bjiini^^^j^ 
house;  and  therefore,  wb^'suni^ped  in  ancHlb^f  aqts^ 
and  intitled  to  the  essoin  de  mala  vemmdip  it  miift  af  fW^lft- 
si^  be  recaved,  though  he  was  aatiially  in  bis  iVTO  hof^ 
The  c<Hifinement  which  theadjudicationof/aitgtior  imposed 
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on  the  party  4iflpeiiied  widi  Ihe  Mdctoen  otfaeKvise  ob- 
nerved  b  tbia^  md  iKHiie  oilier  caaes  (a>. 

Having  iliiis  menticinefl  gmertilly  die  ofttiire  and  eflfeet 
of  di08e  eisouifly  it  jiext  IoHowb,  that  we  shauid  inquire  by 
whom  and  whera  they  ibighl  be  uvad;  In  the  first  place^ 
no  minor^  when  known  to  be  ^uch^  tould  essoin  himself; 
nor  €ouU  a  person  of  luU  age  be  a$8«iitted  against  bim, 
*aq>eciaUy' in  an  assise;  for'a  person  of^fuU  i^e,  if  pre- 
senty  co^d  say- nothing  to  prevent  th^  taking  of  the  assise ; 
though  it  should  seetn  as  if  be  inight  be  essoined  in  a  suit 
fer^landy  of  which  he  was  first  enfeoffed  himself*  The 
ffpason  gi«en  by  Bracton  why  a  minoi?  ^ouid  n6t  be  es- 
soined,  is,  beeauae.  be  could. not  swear,  nor  warrant  the 
essoin.  No  essoin  Jay  for.a  disseisor,  for  though  he  did  not 
come,  his  bailiff  nnght;  nor  for  the  bailiff*  This  idgid 
pvaetice  seems  lo  be  m  ^ium  $f^HaiorU  (lf\  who  ought  not 
to  be  indulged  with  a  delay^of  ;fifteen  days ;  though  it  lay 
for  the  demandant,  who  wais  >the  person  spoiled.  It  did 
»ot  lay  for  one  committed  .coipnsjpro  cofj^rem  custody  to 
answer ;  nor  for  any  one  where  the  sheriff  was  commanded 
quhdfacidt  eum  vmire,  or^yid  hai^ift  q^rpus  ejtu,  if  the 
process  bad  gone  througbtbe  whole  $okim!t4is  4itla€hia' 
'fneniorumi  but  on  the  /first  day  of  attachment  the  party 
might  have  an  essoin;  for  it  was  %|[€meral  rule»  that  cfe ^ 

Jmre^^n  essoin  inif^t  follow  every  summons,  or  attach- 
inent,  where  a  pEsa  depended;  on  the  cofitrary^  it  was  a^ 
rale,  mbi  mdlum  piacimm,  ibi  nnilmi  tMomum, 

'Ak  essoin  didvpotilay  for  a  person  who  had  appointed  ap 
at^NTBey,  unless  sheyhiad  by  accident  both  essoined  ihem* 
Wves;  norforone/wiiohad  afareadyeasoMMbiinsdf^tiUhe  . 
appealed ;  not  for am9ppe9Mi4ef(n^$  t  noi^ in.an  appeal 
depate,  depk^ipt^  or  4$  robm4i  .notwithstanding  which 
it  is  laid-down  by  Bracton,  that  if  such  i^Qcamv  did  not  ap* 

.  pear,  they  would  be  excused  by  ptropaf  esAoip.  SametuDaieB 

|a)^Imct:8ia«  4;^;  Ibid.  340, 
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then^would  be  a  diesdatvs  consensu  parthmi  sineesscmio; 
and  in  such  case,  neither  would  b^  permitted  to  essoin.  If 
a  person  was  seen  in  court  before  the  essoin  was  cast,  the 
essoin  would,  nevertheless,  be  admitted.  An  essoin  would 
not  lie,  after  a  caption  of  land  fit  mantis  regis  for  a  de- 
fault (a). 

If  a  writ  was  against  several  who  held  ihcommunisimul 
etproindiviso,  e^ch mighthavean essoihrff  malo  veniendi 
together  on  the  same  da}',  or  one  after  another  on  diverse 
days  (6),  till  each  had  had  an  essoin ;  and  none  should  have 
more  than  one  essoin  till  all  had  appeared  together;  so 
that  those  who  were  essoined  first,  might  have  several  ap- 
pearances, and  several  days,  till  all  appeared  together :  .bat 
an  essoin  was  not  allowed  at  every  appearance,  on  account 
of  the  in6nite  delay  this  would  occasioA.  If.  the  inherit- 
ance had  been  divided,  and  one  was  impleaded  alone  for 
his  part,  and  he  declined  answering  without  his  partidpes, 
or  parceners,  and  they  were  summoned;  each  had  one 
essoin  before  appearance,  but  not  ^iotssimy  till  it.  was 
established  that  they  were  participes,  and. then :&ey  es- 
soined vicissim,  as  beforetnentioned.  If  the  tenants  to.  the 
/writ  were  not,parttcipeSf  but  held  by  different  rights,  they 
could  not  essoin  vicksiniy  because  these  were  different 
pleas :  the  same  where  they  held  pro  diviso.  But  husband 
and  wife  might  essoin  stmitl  et  tdcissimj  like  participes, 
on  account  of  the  entirety  of  their  rights ;  and  if  onc^  mad^ 
default,  it  affected  them  both  \  which'  was  not  the,  case 
even  with  participes  (c).  When  all  the  parceners  had  ap» 
peared  together,  and  it  happened  diat  one  or  morepf  theni 
afterwards  essoined  himself,  or  a  day  was  given  to  the' 
parties,  if  present,  they  might  recommence  their  esspins,  as 
at  the  first  day  of  sunimbns.  In  like  manner,  if  the  .writ- 
contained  more  than  one  demandant,. whether  they  were 
participes,  or  husband  and  wife,  they  might  esaoifi  Aimkl 
et  vicissim. 

(a)  Br«ct.  341.  (0  SSntu/  etviatsm.  (c)  Bract.  84^  li. 
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If  a  demnodaiit  of  teqant,  not  chusiog  to  appear  kirn- 
self,  appointed  an  attorney,  then  the  es^in  was  to  be  made 
in  the  person  of  the  attorney,  and  jiot  in  that  of  the  prin^ 
cipal,  except,  as  will  be  seen  hereafter,  in  the  essoin  dc 
malolecti[a)i^,  Yet,  if  the  attorney  should  die, -the  prin- 
cipal might  essoin  himself  and  his  attorney  de  morte^  as  it 
was  called ;  and  he  might  remove  his  attorney  and  essoin 
himself;  but  it  was  only  in  these  two  cases  that  the  party 
could  east  Aii  essoin  after  appointing  an  attorney  (6). 
.  If  one  or  more  persons  were  vouched  to'  warranty,  be- 
fore appearance  both  vqucher  and  vouchee  might  have,  an 
essoin;  and  if  the  vouchers  were  more  than  one,  they  might 
essoin  simul  et  vicisHm,  as  before  mentioned ;.  so  if  .the 
tenants  were  more  than  one<c).  After  the  wager  of  duel, 
the  champion,  as  well  as  his  principal,  might,  essoin  isimil 
et  vieissim,  ^ 

The  time  for  making  the  essoin  wasUhe  first  day,, that 
is,  on  the  return  of  the  writ ;  and  it- was  not  sufficient, 
says  Braeton,  if  &e  essoin  was  made  on  the  second,  third, 
or  fourth,  day ;  yet,  adds  the  same  authority,  the  person 
suinmoned  was  to  be  expected  till  the  fourth  day,  in  cast  he 
should  come,  or  send  a  messenger  to  excuse  his  absence, 
if  he  had  such  matter  to  allege  as  would  constitute  a  good 
es&oin:  and  if  he  had,  and  caused  himself  to  be  essoined  even 
on  the  secood  or  third  day,  it  seems,'  from  Braeton,  that 
the  essoiu'would  be  allowed,  and  a  day  would  be  given  him 
by  his  essoniator ;  yet,  at  that  day,  if  the  demandant  pleased 
to  procee4  on  the  default,  the  court  would  allow,  him  so 
to  do;  and  if  the  tenant  could  allege  none  of  the  excuses 
abovementioned  for  his  delay,  he  would  lose  his  seisin. 
.  ""  The  essoin  was  to  be  made  in  open  court,  before  the 
justices ;  nevertheless,  if  by  mistake  it  was  made  before 
^ano^ther,  it  ^as  allowed  de  gratia,  like  the  essoin  cast  after 
.the  firs,t  day,  as  just  mentioned;  and  the  default  would  be 
.saved,  unless  th^  demandant  proceeded  for  Vjudgoient  on 

(a)  Bract.  343.         .      (b)  Ibid.  342.  b.  (c)  Ibid.  343. 
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the  Jkhvit,  wtensuch  an  essoin  woufd be  lHi|iidged  to  be ' 
null  and  void.  .       ^ 

.An  essoin  might  be  ha^  upon. every  appearance,  and  day 

■  given  in  court,  nvhetber  on  praying  a  view>  voiici^g  to 
Warranty,*  or  on  a  day  given  spe  pacts,  as  it  ^as  called,  at 
the  prayer  of.  (he  parties,  in  order  to  compromise  the 
matter  in  dispute^  or  for  any  other  purpose  (a). 
De  h  Uetu  '^^  essoiu  ihat  occasioned  most  disctission 
in  Ae  practice  of  real  actions  was  that  de 

.  malo  leeti,  which  commonly  foflowed  immediately  upon 
that  de  malo  veniendi;  Tor  Where  a  person,  having  been 
detained  on  the  road  by  sickness,  and  having  cast  the^ssom 
demalo  veniendi,  had  found  himself  obliged  to  return 
home ;  the  order  of  essoins,  conformably  wiA  ifhat  was 
l&dj  to  1>e  the  real- fact,  led  to  ihe  essoin  de  mdh  lecti. 
Vpoik  this,  it  was  usual  for  the  court  to  direct  a  view,  to 
see  whether  it  was>  as  they  called  it,  malum  transiem,  or 
wfaeither  it  was  languor:  if  the  former,  fhen  he  had  an- 
other dayj  at  the  distance  of  fifteen  days  at  least;  if  the 
latter,  he  had  the  space  of  a  year  and  a  day.  But  the  es- 
soin demalo  lecti  did  not,  in  all  cases,  follow  that  de  mato 
veniendi.  It  did  not  follow  it,  in  a  writ  of  entry ;  unless 
when  the  writ  of  entiy  was  turned  into  a  writ  of  right  by 
the  form  of  counting ;  so  on  the  othm*  hand,  when  a  writ 
of  right  was  by  the  form  of  ccMinting  turned  into  a  vnit  of 
entry,  and  the  tenant  put  himself  upon  tijurata,  the  essoin 
de  malo  lecti  would  not  be  allowed :  the  same,  if  in  a  writ 
of  right  the  counting  was  of  an  inheritance  descending 
from  a  common  stock  to  co-heirs ;  for  thb  could  not  be 
determined  by  the  duet,  or  great  assise.  For  the  sam^ 
Ireasbn  it  was  not  aBowed  in  a  writ  of  right  of  dower^  it 
being  laid  down  as  a  genend  rule  by  Bracton,  that  wfadte 
I9ie  duel,  or  great  assise  naight  follow;  and  as  long  as  tlie 
duel,  pr  great  assise  might  be  had ;  tfiere,  and  so  long,  fids 
essoin  would  lie ;  and  that 'where,  and  when,  eidierof  diose 
trials  could  not  be  had,  it  did  not  lie  (i). 

(a)BncU344.  (»)  Ibid.  544.  b.    . 


CHAF*  VII,  HENRY  IIL:  «8 

: :  TUb aeeflw  t^l^  ft  Utter  ^nle  duiii  tosay,  tbat tjl^e  e^ 
aoki  ife  imi/o  &c^i  la;  mail  writs  afpracipe;  for  thpugbit 
ilid.  lay  iaf  writa  q£  right  as  long  aa  they  retain^  their  pri- 
mary nature ;  yet,  as  this  might  be  chaiiged  by  the  form 
of  countii^,  it  became  a  leaf  cerUiia  rule  than  the  othec 
However,  by  one  or  ^he^  other  of  ^ese  rules  it  mig^t  easily 
be  pronounced,, whether  both  the  essoins  demalo  veniendi 
and,  dt  mah  Ucti  lay,  and  where  only  the  former  (^. 

The  essoin  de  malo  lecti  would  not  lie,  even  in  the  ac^ 
tions  before-jpaei^oned,.  for  any  of  the  following  persons. 
Thus,  it  woidd  not  lie  for  a  demandant,  though  he  might 
have  that  de  mula  v^ieadi ;  but.  his  pledges  wOuld  be  ex<- 
actedif  be  mMe  default  in  appearing :  nor  for  an  attorney ; 
though,  if  an  attorney  wai;  Idngmdus^  this  was  sujch  an  isy 
surmountat^le  impediment,  that  it  woidd^  fron[i  nec^ai^ 
be  admitted  &&  ^mi  excuse,  but  not  till  the  fourth  day.  It 
would  not  lie  for  a  warrantor,  till  he  had  entered  mtq  the 
warranty^  be^^use . tb^  he  might  pat  bims^lC  on  thedijiq^, 
or  great;  aasiai^i^ .  It  would  no^, lie  before  th»  jtu^titia^M 
itimrantef,  f^r  a  p<^soAi  residii^f^  in.  the  s^me  countyi^be^ 
Gwuse  h(s  might  appoint  aa  attorney  (6)  y  nor,  for  the  same 
reason,  where  tb^ (tenant  livedin  London (c).  Nor. w.oul4 
telle,.  whei»  it  wa^  not  preceded^  mediately  or  imme^ 
.dmte)y»  by  the  «s80Jn  dfi  malo  vmiendij:  hut  aa  essoin  df 
malole^h  so  cast,  would  be  turned  into  that  dt  nuda  ve-. 
mmdi,  juoMi  would  operate  only  as  su^C4)-  .     . 

TJbos  e^soip  ought  to  be  made  on  ihe  iUrdday  inclusively 
b^reth^^y  given  bytheessoniator.in  the,essoitidef»/i2(> 
vemtmdix  anJdit  oug)iU  to  be  cast  b|r  two  j^qus,,  who  vie^ 
called,  :9pt  essottiators^  hut  92^1^11,,  messeng|pr${  becai^ 
they  were  siint  to  make  an  excuse,.8ays  Bracto;;,  and  not  to 
e^«oin.;  fbr^thejifeceived  no  day,  nor  did  they  SiW^eac  to  haye 
a.^'^raisraator  at^  ^  certsiin  dajf  U)  prqve.^e  esfK>iiu  This  &^ 
tinction  between  an  essofdaJtor  and  nwuim  was  very  mate- 

{•)  BrMt.  846.  b.  347.    {i)  IBid.  349.  6.    (c)  Ibid.  aSO.    (4)  Ibid. 
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rial,  and  v^as  knownin  other  instances  tlian  this  of  the  es-- 
noin  de  mah  lecti.  An  essoniator  must  come  from  die 
party;  a  nuniitis  might  come  eidier from  the  pa^ty,  or  of 
his  own  head^  to  inform  the  court  of  any  impedtment  that 
prevented  the  party's  attendance;  and  he  wonld  be  heard  so 
late  as  the  fourth  day,  or  later,  down  to  the  time  of  judg- 
ment on  the  defanlt(a).  It  was  by  a  nvntiufy  as  well  as  by 
an  essoniator,  that  many,  of  the  before-mention^  excuses 
for  non-appearance  used  to  be  made. '  ' 

When,  therefore,  the  nuntius  had  delivered  the  excuse, 
the' demandant  had  a  vint  de  faciendo  videre{b\  directed 
to'' the  sheriiF,  to  this  effect ;  Mitte  quatuor  kgales  mtiitts 
de  comitatu  tuo  apudvillam,  Xc,  ad  videndum  utritm  inf- 
Jirmitasy  qud  Id*  in  curia  nostra  coramjustitiariis  nostris 
apud  W:  esscmavit  se  de  malo  tecti  versus  N.  de  ptacito 
terriB,  sit  languor  vel  non.  Et  si  sit  languor,  tunc  ponant 
ei  diem  i  die  vistis  sui  in  unum  annum  etunumdiem  apud 
jTtimm  Lo>ndini,qubd  tunc  sit  ibi  responsuruSf  velst^cien* 
temprase  mittat  responsalem.  Et  si  non  sU  languor ,  tunc 
ponatleiditm  coram  justitiariis  nostris  aprud  W.  tfc.  quid 
tunc  ^it'ihiresponsuruSf  vel  sufficientem  pro  se  mittat  re- 
sponsalem.  Et  die  quatuor  inilitibus  illis  quhd  sint  co^ 
ram  iisdem  justitiariis,  8fc.  ad  terminum  pradictum,'  ad 
testificandum  visum  mum,  et  quern  diem  ei  p6sueruni; 
et  habeas  ibi  nomina  militum^  Sfc.(c)'i  This  writ  was  to 
be  faitjhfully  and  literally  executed,  by  the.sh^iff,  and 
needs  no  other  observation,  except  in  that  passage  where 
a  day  is  given  at  the  Tower.  Bracton  says,  this  was 
done  because  the  conetable  was  always  present  there  to 
receive  the  appearance  of  parties,  who  perhaps  |iad  a  day 
to  appear,  when  no  justices  were  sitting  on  the  bench  at 
Westminster.  However,  ^  if  it  happened  that  the^  justices 
were  sitting,  die  party  was  still  to  keep  hii^  day  before  Ibe 

(a)  Bract  345.  *  W  I>>y.  dSl.  (c)  Ibid.  SSs/b. 
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constable ;  and  the  conitable  would  give  hiih  a  daj,  either 
before  the  justices  of  the  iiench,  or,  if  the  pleas  were  ad- 
journed before  the  justices  itinerant,  then  at  the  eyre-(ii). 

If  the-four'lLnigfats,  or  any  of  them,  failed  to  appear^  to 
make  certificate  of  their  view,  process  of  attachment  issued 
agai^t  them ;  for  neither  the  view,  nor  certificate  thereof,' 
could  be  made- by  less  than  the  fo^r  •knights  named ;  and 
therefore,  if  one  of  them  died,  a  new  writ  issued  for  the 
sheriiF  to  substitute^another  (6). ' 

'Ir  was  a  rule,  that  after  the  essoin  demalo  lecH  was  re-' 
ceived,  the  party  should  not  surgere^  as  it  was  cdled,  th&t 
is,  not  stir  abroad,  much  lessjippear  in  court,  without  hav«  . 
ing  licentia  surgendi.  •  This  licence  was  to  be  obtained  by 
sending  some  person  to  inform  the  justices,  that  the  party 
eisfloined  htA  recovered  his  hiealth.    Tlie  strictness  with 
whtcbthe  person  essoined  was  to  ol>serve  the  essoin,  as  wdl 
before  view  as  after  judgment  of  la^uor  was  pronounced; 
is  very  sii^lar.    Bracton  declares,  that  decinctus,  et  sine 
bracdSf  et  discakeatus  se  teriere  debet  in  leci^;  yet  he  addd, 
mlicuhii  poterit  indui  vestimentis  si  voherit:  hcfw^ver,  if  he^ 
went  out.of  his  chamber,  he  was  not  to  go  <Mit^f  his  hpuse,' 
under  paifty  if  found  abroad,  of  being  ari^sted  1^  the  de- 
mandant, and  of  losing  his  land  as:  a  defoulter  in  breaking 
his  lessoia.     Such  arrest,  indeed,  ought  prdperly  to  be 
made  by  the  coroners,  or  some  officer  of  the  king^s  caiirt.^ 
^hen  the  officer  came  with  sufficient  testimony  of  other' 
good  [and  kwfid  men;  to  prove  that  he  had  broken^  his* 
easoin,  the  iparty  might  endealvour^  to'  prove^the  contrary^' 
hi6  nughtsay,  quid  cim  esset  talp  di9.  apud  takm  hcmm  et4n 
lei^Oy  situt  illeicui  langmr  adfudicaius^  et  mpace  domini* 
regiSf  veniiibiipse talis petens^etnequiter;  et  in  PUhOiiiA 
extraxit  eimi  i  domasmi,  et  h  kcto^suo^et  in  roberidltisttt-^ 
Kt>ei  tahium,  conirapaoemdomim^regi$;et  ikoffert,  KeJ 
Upon  this,  a  proceeding  would  commence,  as  in  an  ap- 

'      («)  Bract,  353.  •  (6)  Ibid.  354.     - 
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pe«I^.aod  the  fluiKer  w4iiM4>^deteiw«M  (h^^the  Artl^  m 
iaquisUioa;  aadAcepr<&ig  to  Ae  evenl  ofithflB  trial^:  dn^ 
of  the  paitiet  woidd  lose  for  ^er ;  the  tebaat,  ^sji  Mhdti 
nirrsxerii;  the  demwidrtpt;  heoause  h«  milliciotMl^'diiew 
Ibe  {MiKt^jc  essokied  'lro»  his  houie ;  aodfsa  he  fnean^  to  gsbi 
something  bjithnt^proceediBgi  it  wits  bttti^asorabloysajs 
BractOBy  that  be  akauid  likewise  be  » loser.  If  the;  ttkumk 
was  ^iTQftted  i»  a  sBanifeiit  aet  o(  bfeafciiigr  his  e8^cMii>  did 
demandant  might  tacitly  wave  the  default  iauthia^  as  ib 
Qtb^  chses,  hy  doiftgf  some  act  nv^h  sb^ed  ho^'didnot 
mean  to  Droceed-oii  die  delauk;  aatakiBf.  a  ddy^^pnee 
jksrar^iOHy.or  the  like{^£»>w 

Akhoiigb  fae^^fe*  tl^  view  the  par^  caeoiwod-  mi^ 

had  beea  adfiidged^iie  would  be  obliged;  t»  ccnfilie  hiinsritf 
IB  tb^  waryr  aboveHaearianed^  witfaewt.  aiy  /ttsgwiig  tux^gtndii 
die ja&fciGe» ha¥isg  ne^jnrisdielioii'to  gnait'it;  iov  tbe^da^ 
now  stoo4^b•feite  didic<Mmiidile^  whosedaty  k  w»i  to  remit 
the  plea ta|hejiistices^(6)»  At^end^of ths^yearmdaday) 
therparty^^astte vappean  in  person)  or>  if  unafaie,  he  was'lot 
send  a  r^SfionWiVf  ao^essoitte^uldriiawbe  tad^dMi  is 
nuUo  keti  bMg  4m  hmt^  If  he  was  stifr  nnable  topappeuv 
there  oolyreaMUiied  for-diejastioes  to  ad^idgail)^^^ 
$^icu8»,  WhafeevierwasdoMy^dieCTiistaide  was  t»«rice» 
record  thereof  and  iMMhsmk  it  lor  the  jiutioes/  tod^give-  a 
day  before  thefls?  in  i0nc0^    IThm  esdedt  ther  audforatjT  of 
tfa#  constabW    If  dus  essoim waS'  naib  M>t/  sa  liMrkh^t 
but  in wdie  AmS'p  courts  tbra>.  insleadr  oiitm  Hbwep^ 
IxHidfl^aoaecasd^or  otheii  certniDplMe^vii^^ 
CQun^>  yfW^9fpmBlbgi-fmib^^ 
year  anda  day(c>    tf ^r par^did  B6t^h)e6|i-^thyB^a 
poietedi  by  the^fonrbngh^  ^bis  baHiowaa  tatoo  hfyOi^ 
vvm  cop^tha  — nie^a^  iftharhyi  laoturiibffiqif^aMM^JH^MM^ 


(a)  Braot.  85IL  (b)  Ibid.  $5fl|i  K  (%)  Ibid.  365. 


iie  feturn  of  the  knights  was  a^  a  record^Airiiieh  the  partj 
eitoined  was  not  penfiittcfd  to  dettj* 

Thare  was  atiother  essoin,  which  W89  considBred  as 
anomaloifs^  and  not  at  alt"  within  the  coiH*se  and  rule  by 
which  ether  essolnil  were  goi^med.  This  was  the  essoki 
demalo  vUla;  wtiich  wa»  wlieii  th^  pafty-had  appeared, 
iHit  wils  afteiwiEinlff>  bdTore'  any  answer'  to  tte  auit^  taken  ill 
kHhe  town  where  the  coart  sat,  and  w^s  unable  to  attend; 
This^  like  the  essoin  de  malo  lectij  wa»  sigmfi^d^  tsot  by 
^tk  enssoniator  butti  nuntini. .  The  party  was  to  send  two- 
^4^EBrent  ntmiii  every  day,  for  four  dsya ;  on  the  fourth  day 
the  ju^tiee9  ifirerd  tO'send'  four  knights  lo  the  sick  person^ 
to  accept  »i  attorney  from  him,  and  if  he  was  not  to  be 
found,  he  would  be  in  defaults  This  essoin  de  mmh  villa 
-Hi  not  lie  in  the  eonnty  court,  nor  before  the  justices  a^ 
signed  to  take  any  assise,  or  jury,  nor  ia  any  case  \'t4ier^die 
-j^rty  was  not  to  be  expected  till  the  fourth  day  («)b  . 

We  have  seen  what  was  the  method  of  casting  an  eisoia 
in  order  to  save  a-default  on  the  return  of  the  writ  of  somr 
mons.  We  now  come  to  speak  moiie  partik 
enkriy  ot^anksi  and  their  consequences*  ^^^^^ 
This>  Uke  most  other  subjects,  is  haiMitted  very  fidly.  by 
Bracton,  mA  ^hose  assistance  we  may  attain  a  eonpiete 
idea  of  diis  part  of  our  ancient  judicial  proce^edings  (&)« 

If  the  tenant  sent  no  essoin,  nor  appeared  the  .fir^  d%^ 
llor  the  second,  tbird^  no^ fourth;  thei^  provided  .the  de* 
inandant  o64to»/ilt  $e  on  either  of  tfiose  days  before  the  foiirthy. 
the  land  woald  be  taken  into  the  king's  hat^;  which  cap^ 
tion  wtis  not  foUowed^by  any  severe  penalty :  for  if  the  te«r 
ttant  appeared  withidfiftten  days  after  the  capt|otf,  and  db 
.manded  theJimd  in  courtj^er  j»/mttam,4a9d  if  at, the  day 
given,  he  could,  do  away  the  deftult,  the  po^iessioa.i«i0ttld 
be  isestored,  or,,  as  Bracton  caNs  itf-r^ormed*  It  seeias^ 
that  if  the  tenant  failed  to  appear  the  first  day,  and  the  de* 
mandant  did  appear;  then, notwithstanding  the  tenant  ap«^ 
(a)  Bract,  tci.^  (»)  rid.  ant.  114. 
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pettred.the  day  after^  if  he  coirid  not  save  Us  deiiradty  iie 
would  lose  bis  seisin*  If  neither  appeared  the  first  day,  and 
both  on  the  secsoad^  one  default  was  set  again9t  the  other, 
fsd  no  juiTantage  could  .be  taken  by  the  demandant ;  and 
ao  of  die  other  days  down  to  die  fourth :  the  same,  if  the 
demandant  appeared  line  first  day,  and  the  tenant  not,  and 
the  tenant  die  lecond,  but  the  denoandant  not.  If  Ihej 
bodi  speared  on  the  third,  o«e  default  was- set  agrasC 
Ae  other  (a). 
During  the  four  days,  the  demandant  and  te«iiHit  were 
^  aUo#ed  to  shew  excuses  for  dieir  npiMippearance;.^and 
dbe  tenant  might  excuse  himself  even  fft^  the  four  days, 
if  the  ground  of  his  excuse  was  sueh  an  impediment  as  really 
prevenHted  his  appearing,  and  he  had  sent  a  messenger  to 
notify  it  widnn  the  four  days*  The  grounds  of  excuse 
which  die  court  would  allow/^were  sudi  as  die  following; 
He  might  say  that  he  was  put  under  restraint  or  impriscm- 
ment  (provided  it  was  not  on  a<;count  of  any  crime) ;  that 
he  fell  among  Tobbers,  who  bound  and  detained  him,  so  as 
to  prevent  his  sendii^  a  messenger;  diat  he  was  stopped 
by  flood,  snow,  frost,  or  tempest,  by  a  broken  bric^,  or 
die  loss  of  a  boat,  if  there  wes  no  otheT  safe  passage. 

If  widiio  die  fourth  day  he  nather  came,  nor  ^at  some 

such  excuse  for  not  coming,  the  foUowii^  entry  was  made: 

yi.  obiuUt  se  qmarto  idie  verm  B*  de  phdio  qi^  reddat  ei 

tantum  terrr^,  Sfc.  Et  B.  non  vmii.    j&  mmmomas,  Sfc» 

Jmdkmmfifc.  that  tlw  Isnd  should  be  takeiiinto  the  ki^'s 

hands^  upon  which  diere  issued  the  writ  of 

Ma^mmCape.   ^,^g^^^  Cape,  lu  it  was  caUed,  to  diis 

^Sect :  Cope  ffi  manmn.noitram  per  mum  leffdium  ^ 

mtmufk,  Sfc^  quam  A.  in  eurii,  Sfe.  clamat  ui  jm  suwn 

werme  imlem  pro  d^ectu,ipsiu$  B.  £i  diem  captimi$  scire 

fmiaejmtitiamt,  ifc.    Et  eummoneas,  ^c.  pradiaum  B. 

feMsiieorwn  mdem,jit^iiiariit,  S^c.  inde  retponmrus  et 

.  (c)  9rMt«364.W 
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asietiiwms  quart  nonftdi  coram  iUdem  Justitiariis,  S^c^ 
sicut  summ(mius.fuit ;  or^  u$  the  case  might  he,  fuare  mm 
oburvufoU  diem  sibi  datum  per  es$aniatorem  (a\  ^c.  Tbe 
vmt  of  magmtmcape  was  the  process  m  aU  de£^lts  beftite 
aflpearaoce  in  court;  or,  what  amounted  to  the  same  tbiog^ 
before  the  appoiotment  of  an  attorney* 

The  day  of  the  caption  ought  to  he  indorsed,  in  order 
to  shew  tbe  time  of  fifteen  days^  within  yfbkh  the  land 
m^ht  he  demanded  by  plevin.  The  demand  of  plevin  was 
ta  be  entered  upon  the  roll  in  this  manner ;  Talis  petiitper 
talem  tali  die  terram  mqmper  pUtinam,  qua  captafuit  in 
manumdomini  regk^per  defaltam  quam fecit  versus  taiem^ 
coram  justitiariis  nostris,  tali  die*  Upon  this  no  writ  is- 
sued, nor  was  an^  thing  don^,  eixcept  directing  thf^  party  to 
keep  the  day  given  him  in  th^  writ  of  caption.  If  this  ^ 
plevin,  and  acceptance  ot  the  day,  w^s  done  by  the  tenant 
himself,  it  seemed  to  preclude  him  from  denying  any  sumf 
mons  on  the  caption ;  if  by  attorney,  it  was  still  left  open 
to  him  to  deny  both  the  first  and  second  summons.  The 
efiect  of  the,  caplionf  was  not  to  depriye  the  tenant  of  the 
.  accupati<m  and  use.  of  the  land  ;  for  if  sc4  it  would  be  rar 
ther,  says  Bracton,  a  disseisin  than  a  distress :  should^ 
therefore,,  a  church  become  vacant  in  the  mean  time,  .the  s 
presentation  belonged  to  the  tenant. 

After  this  demand  per  plemnam,  the  land  was  noyimr 
ofiedi^^jly  replevied  to  the  tenant  before  he  appeared^  buit 
it  was  fiist  seen  whether  die  demandant  would  proceed  on 
the  cause  of  actioipi,  er  on  tbe  de&ult:  i£  the  former,  it 
^was  si  relinquishment  of  the,  default^  which  immediately 
baotum  null,  and  the  land  was  r^levied  (6) :  if  the  latter, 
it  was  not  replevied  till  he  h«d.saved  bis  defauk :  in  wbii^ 
if  he  failed,  the  seisin  was  a^udged  to  tbt  .4ivnattd««t. 

(«)  Brt«t.  365.  (Q  Ibid.  36$.  ^. 

"^      »  F  2  " 


4«b  AENKY  M-  cJHAP.-vrfe 

Upon  the  summons  in  the  magftum  cape  the  tenant  Mrar 
ttUowed  no  essoin^  nor  had  he  the  dies  rdtionabilh,  asit was 
called,  that  is,  the  indulgence  of  fifteen  days ;  Because, 
being  in  contempt,  he  deserved,  according  to  Bracton, 
ao  more  favour  than  in  case  qf  a  disseisin.  The  sum- 
moners  were  to  come,  if  necessary,-  to  testify  the  sum- 
mons. At  the  return  of  the  magnum  cape-,  if  the  tenafit 
appeared,  and  the  demandant  made  choice  of  proceeding 
<Hi  the  default,  the  tenant  nlight  deny  the  summons  (and 
sometimes  the  essoins  de  malo  veniendi  and  de  malo  lectiy  if 
any);  and  if  the  summons  was  testified  by  the  summoners 
on  examination,  he  must  wage  his  law.  thereof ;  and  upon 
diat  another  day  would  be  given  to  make  his  law,  and 
pledges  likewise  must  be  found.  Upon  the  day  appointed' 
for  making  his  law,  ^n  essoin  lay  for  both  parties  (a).  If  at . 
length  he  made  his  law,  he  saved  the  default,  but  was  ob* 
liged  the  sdme  day  to  answer  to  &e  action,  that  no  furdier 
del9y  might  be  had  to  the  interval  between  waging  and 
making  law.  If  he  foiled  in  making  his  law,  he  losft,  and 
ihe  demandant  recovered  sebin  of  the  land :  further,  the 
tenant,  and,  according  to  Bracton,  the  pledges  likewise, 
were  to  be  in  misericordii, 

'"  If  the  tenant  did  not  appear  to  the  magnum  x:ape  on 
the  first  day,  but  on  the  second,  third,  or  fourth,  and  the 
demandant  came  the  first  day  and  demanded  judgment  of 
both  defaults,  the  tenant  was  required  to  defend  both; 
unless  he  had  precluded  l\imself,  with  respect  to  the  latter^ 
by  demanding  plevin  in  person^  as  before  mentioned ;  for 
if  both  were  not  removed,  he  wouJ!^  continue  in  default. 
Should  the  default  not  be  saved  in  some  of  the  aforesaid 
ways,  judgment  would-be  given  for  the  demandant  to  re* 
€OV€^r  seisin  of  theland  takenby  the  magnum  cape  (i);  upon 
which  a  writ  of  seisinam  habere  faciat  would  issue  to  this 

G»)  Bwt.  366'.;  {b)  Ibid.  a66. 1». 
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effect  r  Scias  quid  A.  in  curid,  S^c*  per  comiderattionem 
ctcrttf  recuperavit  sdsinam  de  tanka  terr^,  i^c,  ut  dejure 
iuo,  versus  B,  per  drfaltam  ipnus  B.  Ideo  tibi  pracipi^ 
mus  qnhd  ipti  A.  depr^pdicti  terrdsine  dilcctioneplenariam 
seisinam  habere  facias,  8fc. 

When  the  tenaot  had  lost  in  this  manner  by  default, 
there  still  remained  a  remedy  for  bims;  for  he  might  reco- 
ver in  a  writ  of  right  at  any  time  till  the  duel  was  waged^ 
or  the  tenant  had  .put  himself  on  the  great  assises.  Some 
thought  it'WSLB  open  .to  him  till  the  four  knights  were  9um* 
nioned ;  others,  till  the  twelve  were  elected ;  but  it  was 
•greed,  that  no  recovery  could  be  had  of  land  taken  for 
default^  after  die  twelve  were  elected.  The  tenant  had  a 
remedy  likewise,  if  there  had  been  any  fraudulent  contri'* 
vanc^  in  the  demandant  to  prevent  his  being  summoned 4 
for  when  Ihis  was  discovered,  there  would  be  neither  a 
caption,  nor  judgment  for  a  default ;  und  if  judgment  was 
given,  aad  any  thing  done  thereon,  it  should  be  revoked. 
The  tenant  might  recover  likewise,  if  judgment  of  seisin 
liad  passed  while  he  was  abroad,  and  he  had  not  been  pre- 
vented,  as.  before-mentioned,  by  the  service  of  a  summons. 
Bracton  asks  by  what  writ  he  should  proceed  i»  this  last 
case;  for  neither  the  justices  nor  demiandant  had  been 
guilty  of  any  irregularity^  as  the  summoners  testified  the 
sumoionsrto  have  been  kwfuUy  made  P  And  he  thought  that 
the  tenant  might  proceed  by  assise  of  novel  disseisin ;  for 
he  wasia  effect  unjustly  disseised,  though  b^  a  judgment  in 
court :  and  the  demandant,  says  !^racton,  in  his  answer  to 
the  asaise.(a),  might  call  upon  the  king's  court  to  warrant 
him ;  -aod  then  the  court,  which  had  been  so  dec^ved, 
would  revoke  and  .vacate  the  process  and  judgment. 
.  As  the  ji^dgment  of  seisin  might  be  vacated  and  revoke<^ 
lOtmigfat  the  default  be  solved  before  such  judgment  wn^ 
jpMsed ;  and  this  in  various  ways. 

(a)  Jlract.  .$67. 
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Warrant  dtf        '^^  principal  of  these  was^  the  excuse 
9emUh  regit,      wbich  was  before  mentioDed  whea  we  wcte 
»peakifig  of  esmns,  oainelyy  a  warrant  that  he  was  in  ihe 
king's  serrice.     This  was  signified  by  a  writ  to  this  effect. 
After  reciting  that  he  was  in  jthe  king*s  service,  it  went  on: 
ideo  vobis  mandmmm,  quidyropter  atseniiam  sumn  ad 
diem  alum  coram  vobis  non  fontttur  in  defaliam,  nee  in 
aiiqtto  sit  perdens,  quia  diem  Ulam  ti  warranlizamus.    A 
person  might  be  protected  bj  such  a  writ  de  servitio  regis 
for  a  certain  term^  a9  from  such  a  day  to  such  a  day;  and 
they  nsed  to  be  obtained  not  only  to  save  defaults  in  par* 
ticular  actions,  but  |p  save  the  <}efauit  of  appearance  oa 
any  general  summons,  as  th^  to  appear  before  the  jus- 
tices at  their  eyre.    Aa  the  king's  service  was  a  sufficient 
warrant  to  dispense  with  attendance  in  court;  so  wsfis  Ac 
being  party  to  a  suit  in  the  superior  court  a  su^Scient  ex* 
cmse  for  not  appearing  in  the  county,  eourt-baroB,  ot  odier 
inferior  court,  and  a  writ  used  to  issue  to  warrant  him  in 
such  absence  (a).    The  justices  of  the  bench  might  send  a 
writ  to  the  justices  itinerant,  informing  them  that  a  paitjf 
was  attendant  before  them,  and  this  would  excuse  his  ap« 
pearance  in  the  eyre.    The  warrant  de  nrvitio  regU  cchiM 
never  be  applied  so  as  to  enable  the  party  inakii^  de&ult 
to  gain  any  thing,  but  merely  to  indemiiify  him  for  a  kiss ; 
.nor  could  it  suspend  a  judgment  in  any  nuitter  cantrMf&cem 
regis,  as  outlawry  or  the  like.     The  other  grounds  spoa 
which  a  tenant  nught  get  the  judgment  and  execiitioti 
^  revoked  and  vacated,  were  such  as  haV'e  Seen  hefi^'e  stated 
as  sufficient  to  save  the  default  b^re  ja^ment;  aachas 
imprisonment,  beii^  abroad  before  the  simmotts,  and 
other  matters;  which  shewed  the  aiMeoce  to  be  p0t  voioB- 
tary,  but  of  necessity. 

The  warrant  <fe  servitio  regis  was  liable  to  be  co«tro* 
verted.    It  might  be  shewn,  that  the  party  was  at  anotimr 

(«)  BrMt.  36T.  &. 
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place  than  that  stated  in  the  warrimt;  or,  pethkps,  even  in 
court,  but  declining  to  enter  an  appearance  at  the  time  he 
was  supposed  by  the  writ  to  be  in  servitio  regis*  Bracton^ 
is  of  opinion^  that  such  matter  might  be  objected  against  die 
writ;  though  he  admits,  as  on  a  former  occasion,  that  if  a 
representation  was  made  to  tne  king,  and  he  persisted  in 
continuing  the  warrant  de  servitio,  there  was  no  remedy  (a)» 

Before  judgment  of  seisin,  a  default  might  be  done 
away  by  certain  acts  of  the  demandant^which  were  coo^ 
strued  as  an  implied  renunciation  of  the  fault ;  as  if  he 
accepted  a  dies  ifmoris,  or  removed  the  plea,  or  cast  an  es- 
soin.  When  therefore  he  took  a  dies  amoris,  it  Was  usually 
accompanied  with  a  pTOte8tation,qtiidsiam0r  se  nen  capiat^ 
salvussit  ei  regressus  addefaltam.  A  default  mi^t  be  re-> 
leased,  either  by  a  principal,  aa  attorney,  or  a  warrantor  (6). 

Thus  far  of  defaults  committed  by  the  tenant  The 
law  was  nearly  the  same  as  to  the^  demandant*  Thus,  if  he 
made  default  and  the  tenant  appeared,''and  the  writ  came, 
uotwithstanding  the  deoaanda^t  might  offer  himself  at  the  . 
fourth  day,  the.  tenant  would  go  quit,  and  the  demandant 
would  be  is  mi^ericordid,  The-demandant  had  the  same 
eaicttses,^  which  we  have  just  shewn  the  tenant  to  have,  the 
save  his  default.  Jf  neither  the  denumdant  nor  writ  came 
at  the  fint  day,  and  the  tenant  had  essoined  himself,  then  (c) 
althpugh  there  was  no  authority  for  proceeding,  yet  Bracton 
aaya,  he  should  not  be  entirely  absolved,  but  dicatur  ei  quid 
eat  sicUt  venit:  the  same,  if  the  demandant  came,  and  nei- 
ther the  writ  nor  tenant.  But  if  the  demandant  and  tenant 
both  came,  or  either  had  essoined  himself,  and  the  writ  did 
not  come^  yet  .still  alim  dies  ahould  be  given  the  parties^. 
mi  the  demandant,  or  his  essoniator,  would  be  com* 
manded  to  cause  the  writ  to  be  returned,  aa  would  likewise 
the  sheriff.  Agfm,  if  both  parties  were  present,,  and  the 
wnt  not  returned^  the  tenant  might  demand  the  judg- 

(•)  Bract.  368.  Yid.  ant.  ¥)M.      (b)  Bmet.  969.      (e)  Ibid.  369.  b. 
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'  meat  of  the  court,  whether  Be  oaght  to  answer  without « 
writ;  and  then  be  would  have  jadgment,  guid^uietus  re- 
eedat  de  hrevi  ilia. 

if  the  writ  was  against  more  than  one  teauit,  and  one 
appeared,  one  cast  an  essoin,  and  poe  made^d^attlt,  alitm 
dUs  would  be  given  to  the  two  former;  but  the  other  was 
to  be  proceeded  against  by  cape^  taking,  if  he  was  one  of 
several  parceners,  only  his  portion  of  the  land.  If  die  same 
default  happened  where  the  demandants  were  parceners, 
dien  a  writ  would  issue  against  ihe  defaulter,  supamoning 
Vfimaisequendumct4m  B.S^C.participibussuis  inplacito 
quod  est  inter  A*  B.  C.  petentes  et  !>,  6fc.  et  unde  idem  D. 
dicit  quid  nonvult  tisdem  B.  ^  C.  respondere  Hnepr€Mlicte 
A.  S^c.  If  the  defaulter  did  not  appear  ai  the  return  of 
this  writ,  nevertheless  jB,  and  C  mighjt  proceed,  as  for 
dieir  part,  if  tfa^  jpleased(a).  If  husband  and  wife  were  de- 
mandants, or  tenants,  they  werenot  considered  oBparttdpes, 
but  the  same  person ;  and  the  defadk  of  one,  was  the  same 
as  the  default  of  both.  If  they  were  tenants,  and  the  wife 
said  her  husband  was  dead,  the  judgnient  of  seisin  would  be 
suspended,  though  she  had.no  pr60f  or  secta  to  establisk 
the  fact ;  and  a  day  would  be  given  for  the  wife'  to  prove 
the  death,  and  the^^emandant  the  life ;  and  it  seems  fronei 
Bracton,  the  mere  dictum  of  the  wife  was,  in  tjiis  case,  held 
sufficient  to  throw  the  onusprohandi  on  the  demandant. 

We  have  before  eaid,  that  upon  a  default, 
rorjiym  cmpt,  ^^  caption  of  the  land,  or  other  thing  in 
^question,  was  either  by  magnvm  cape,  or  parvum 
.cape.  It  ynW  he  proper  to  Examine  more  particularly, 
"When  the  one  and  wbten  the  other  was  the  proper  re- 
fliedy.  Bracton  lays  it  down  as  a  general  rule,  thivt- 
iin  all  cases  where  a  person  inight  vdeily  a  summons  per 
.legem f  i(whi(5h  'he  might  before  appearance)  whether 
iin  ^  jcing^s  court,  itf  iJae  county,  or   court  barof^ 

<*)  Sraot.  3?«u 
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diere  the  caption  sfaould  be  by  the  fHagnum  cape:  the 
satne^  ^wliere  on  default  to  a  v^rit  of  pone  for  removing  a 
plea  from  the  county  to  the  king's  courts  though  the  te^ 
nant  had  in  the  county  put  himself  on  the  great  assise  (a), 
and  the  four  knights  had  be^  summoned^  if  the  tenant 
made  default  tothe  writof  j>oiie:  so  upon  a  removal  from 
die  court  baron  to  the  county,  on  account  of  the  lord  * 
having  de  redo  defecisse:  so^dienr  all  the  pleas  tn  banco^- 
w^re  i^xkl'sine  die,  on  account  of  the  iter  justitiariorum, 
and  ivere  ag£n  re-summoned ;  and  so  in  all  cases  of  re- 
summons,  except  in  the  re-summon»  after  a  determination  ' 
of  bastardy  in  the  ecclesiastical  court,  where  ^  process 
was  parvum  cape ;  because  there  remained  nothmg  further 
but  judgment  to  be  passed,  which  was  not  the  case  iii  the- 
former  instai^ces,  in  all  whieh  the  party  might  wage  his 
law  of  non-summons. 

If  a  person  had  once  appeared  in  court,  and  had  another 
day,  so  as  that  he  could  not  deny  the  day  and  summons  per 
legem,  or  if  he  had  done  any  thing  that  furnished  a  pre- 
sumption of  his  having  been  summoned,  as  making  an  at- 
torney ;  in  short,  Bracton  lays  it  down  generally,  that 
where  a  person  had  once  appeared  in  court,  and  then  made 
default,  the /caption  should  be  by  parvum  cape  {b).  The 
distinction  when  the  one  or  other  of  these  writs  should  be 
used,  seems* very  extraordinary,  as  there  is  no  di£Perence  in 
the  forms  given  by  Bracton;  nor  does  there  seem  to  be 
any  in  the  effect.  Indeed,  the  latter  is  spokcfn  of  very 
slightly  by  that  writer :  he  .barely  says^  if  the  party  did  not 
come  on  the  first  day  of  the  summons,  on  the  parvum  cape, 
he  should  be  expected  till  the  fourth ;  and  on  the  fourth^  the 
seisin  should  be  adjudged  to  the  demandant;  and  the  te-< 
nant  should  have  such  recovery  quale  habere'debebit;  as  if 
Jie  might  recover  in  the  same  manner,  as  had  beien  before 

(a)  araet.  570.  b.  ^   (3)  IbkU  37). 
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mentioiied  in  case  of  a  magnum  cape  (a).  The  wbole  of 
the  learning  which  we  have  just  been  delivering  respecting 
the  maguum  cape^  seems  to  have  been  eqoaUy  applicable 
to  the  parvum  cape. 

We  have  been  speaking  of  the  process  by  caption^  as 
the  regular  process  in  actions  real :  it  was  likewise  used  in 
some  inixt  actions ;  which  were  both  in  rem,  and  inperso^ 
nam ;  where  eadi  party  might  be  said  to  be  actor  and , 
r£U8,  though,  in  form  of  law,  he  alone  was  actor  who 
brought  the  writ ;  as  where  the  inheritance  Vas  divisible^ 
either  rdtione  rei,  or  raiionepepsonarum,  and  onepartkeps 
bn>u|^t  a  writ  against  another  pro  rationabili  parte:  so 
where  land  was  in  communiito  persons  who  were  not  co- 
heirs, and  one  brought  a  writ  for  a  division :  so*where  a 
contest  arose  between  neighbours  for  a  boundary,  and  one . 
brought  a  writ  against  the  others  jpro  raiionabilibtis  divifU* 
For  if  in  either  of  these  three  .actions,  or  in  any  similar  to 
them,  a  default  bappened,  the  process  was  the  same  as  in 
real  actions.  But  where  two  actions  were  contained  in  one 
writ,  one  being  in  personam,  the  other  in  rem ;  as  where  a 
person  was  summoned  to  riiew  guo  warranto  he  held  such 
land,  and  then  the  writ  went  on  and  said  quam  dominus  res 
clamat  esse  eschetammam ;  in  this  case,  as  there  would  arise 
an  appearance!  of  chum  to  two  sorts  of  process,  Bractoa 
thought,  contrary  to  the  opinion  of  some  others,  he  should, 
have  that  which  carried  most  compulsion,  namely,  the  pro- 
cess real  by  caption.  Sometimes  these  two  matters  used 
to  be  separated';  and  then  upon, the  writ  which  contained 
theftfo  w^arranto,  or  quo  jure,  the  process  was  attache 
oMut,  and  not  caption  of  the  land  (6). 
Writ  of  ^uo  It  may  behere remarked,  that  by  this  simple 
^»^*^  writ  of  quo  warroMto,  or  quo  jure,  opthiiq^' 
could  be  recoveredi  for  it  was  merely  to  call  upon  thie 

(«}ar«ct*STl.b.  (>)Ibtil3;?* 
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tenant  to  shew  by  what  title  or  warrant  he  held ;  and  if  he 
hdd  hj  none  at  all^  yet  this  gave  no  title  to  the  demandant; 
but  the  demandant  having  made  this  discovery,  must  resort 
to  another  writ  if  he  would  recover  the  land  (a).  This  writ 
of  quo  warranto,  or  ^fuo  jnre,  by  which  a  man  might  be 
called  upon  to  shew  his  title,  enabled  a  litigious  person  to 
disturb  the  peace  of  any  man's  estate^  whenever  he  pleased. 
How  far  the  pa>ty,  so  called  upon,  wasi-equired  to  disclose 
his  title,  does  not  appear.  Bracton  seems  to  speak,  as  if 
it  went  no  further  than  the  title  to  possession,  and  the 
general  point,  whether  by  discent  or  purchase ;  and  he  seems 
to  consider  it  as  an  ungracious  and  unhandsome  proceeding. 
From  the  instance  given  by  Bracton,  it  may  be  cirflected^ 
that  this  writ  of  discovery  lay  only  for  the  king  (i)« 

After  the  essoins,  and  other  delay,  or  at  the 
first  day  of  the  summons,  in  the  writ  of  right,  ®  ^""^ 
if  the. parties  both  appeared,  the  demandant  was  to  pro- 
ponnd  his  tntentio  (c),  as  it  was  caUed  by  Bracton,  or  county 
and  shew  the  form  in  which  he  meant  to  contest  his  claim. 
For  this  purpose^  after  the  writ  was  read,  the  demandant  or 
his  advocate,  in  the  (>re8ence  of  the  justices  on  the  bench, 
was  to  declare  himself  to  this  effect :  Hoc  ostendU  vobis 
A.  qvAd  B.  injust^  ei  deforceat  tantum  terra  cum  perti- 
nentUs  in  taU  villd,  et  idep  injusti,  quid  quidam  aniecesior 
SUU8  nomine  C.fuit  inde  vestitns  et  seisitus  in  dominicamo, 
ut  defacdo  et  injure,  tenqforeHenriciuE^ii  avi  domim i 
BEGis^  \pr  TEMPORE  REGIS  Ricardi  avuncuH  domini 

REGIS,  or  TEMPORE  JOiTAMNIS  REGIS   FATRIS  domini 

BBGis,  or  TEMPORE  HENRici  regis qmnuncest}cegnendo 
inde  explttia  ad  valentiam  quinq ;  solidorum,  sicut  in  i/tf- 
dii,  pratis,  redditibus  et  alOi  e^itibut  terra;  et  depradido 
C.  deecenditjnsTiLRnm  iLUU8,or  assMne  expressed  it  de- 
8CENDERE  DEBUiT  cuidam  D.  wt  fiUo  et  haredi,  et  de 

(a)  Bract  378.  b.  (h)  Ibid, 

(c)  Bracton  here  borrowi  a  term  from  the  eanoiKlairt  M  GlanTille  did 
ibt  tens  p«<Me  from  the  civil,  to  ligaii^  the  immU 
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fradicto  D.  cuidam  E.  utJUio  et  haredi,  et  deprusdicto  £• 
isti  A.  qui  nunc  petit,  utJUio  et  haredi*  Et  quid  tale  sit 
jus  suum,  offert  disrationare  per  corpus  talis  liberi  komi0^, 
nis  suif  vel  alio  inodo,  sicut  curia  consideraverit. 

Certain  parts  -of  the  coun^  9T&  worthy  observation. 
Thus,  we  see,  it  was  not  sufficient  barely  to  say^  peto  tarif 
tarn  terram  utjus  meum,  but  this  clsdm  was  to  be  ground- 
ed upon  some  suggestion  that  would  d.emonstrate  .it^  and 
shew  in  what  manner  and  bf  what  degrees  the  jus  ought 
to  descend  to  the  demandant*  Again,  as  the  object  of  a 
^rit  of  right  was  to  recover  as  well  iheju^  possessionis  as 
the  jii«  proprietatis,  upon  the  seisin  of  a  certain  ancestor^  it 
was  not  enough  to  say  that  such  ancestor  wa^  seised  in  do- 
minico  suo,  ut  de  libera  tenemento,  only,  but  that  he  was 
seised  in  dominicp  sua,  ut  defado,  which  included  in  it  the 
liberuif^  tenementum,  and  whole  jU5  possessionis :  nor  was 
it  enough  to  say  that  he  was  seised  in  dominico  suo,  \tt  de, 
fadoy  without  adding  et  jure,  which  included  in  it  the 
jus  proprietatis.  Nor  would  the  concurrence  of  these  two 
rights,  those  of  possession  and  propriety^  called. droit  droit, 
suffice,  unless  the  ancestojr  named  held  the  land  in  dominico 
su'o;  for  if  (a)it  was  in  servitio  only,  he  wpuld  fail,  the  writ 
of  right  b^g  for  a  recovery  in  dominico ;  for  the  demandant 
counted  on  the  seisin  of  the  ancestor ;  ai^d  therefore  the 
same  seiisin  must  be  recovered  which  the  ancestor  had* 
Again,  it  was  not  sufficient  that  the  ancestor  was  seised  iu 
dominico  suo,  ut  defotdo  it  jure,  unless  he  added,  that 
expletia  cepit.  For  though  a  person  may  ^ave  <i  lib^rwa 
tenementum  smifadum  without  the  expletiam  a  possessory 
action,  as  was  before  shewn  in  the  assise  of  novel  disseisin 
and  mortauncestor ;  yet  the  seisin  of  the  proprieias  was  re*, 
quired  not*  to  be  so  momentary,  but  thi^t  there  should  be 
time  to  take  the  expletia ;  and  therefore  li  was  h^d,  if  there 
was  no  mention  of  expletia,  the  action  would  abate.  Thus, 

(a)  Bract.  372.  li  • 
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if  in  fact  no  expletia  were  taken^  and  tKe  party  had  suf- 
fered the  time  of  bringing  an  assise  of  novd  disseisin  oc^ 
mortauncestor  to  pass,  and  brought  his  writ  of  right,  he 
would  have  ho  recovery. 

Again,  it  was  required  that  a  certain  time  should  be 
mentioned,  that  is,  the  time  of  some  king,  as  tempore  talis 
regis;  for  a  writ  of  right,  like  other  writs,  had  a  time  of 
limitation.  Thus  in  the  time  of  Glanville  (a)  it  was  not  to 
exceed  the  time  of  Henry  I.  and  now,  by  a  late  statute, 
it  was  net  to  exceed  the  time  of  king  Henry  11.  the  present 
kihg's  grandfather ;  the  reason  given  for  which  was,  that 
beyond  that  period  no  one  could  succeed  in-making  a 
proof,  whatsoever  right  he  might  have :  for  a  demandant 
to\xld  not  make  proof,  says  Bracton,  but  de  visu  proprto, 
or  that  of  his  father,  who  enjoined  him  to  testify  the  fact, 
i^  any  contest  should  arise  upon  it :  and  if  Bracton  wrote 
towards  the  close  of  this  reign,  the  above  period  of  limita- 
tion was  perhaps  as  far  as  this  sort  of  proof  could  well 
ifeach.  When,  therefore,  a  demandant  mentioned  the  time 
6f  Henry  I.  he  would  fail,  for  want  of  proof. 

If  his  ancestor  happened  not  to  be  seised  in  Tender  of  the 
the  time  of  the  king  mentioned  in  the  writ,  *«»*««*^« 
silthough  he  w^  seised  in  another  king'9  reign,  yet  the  de- 
mandant might  perhaps  fail  through  this  error,  die  same  as 
if  be  had  never  been  seised  at  all.  But  the  issue  to  be 
fried  by  the  great  assise  being,  which  of  the  parties^  had 
iDost  right;  the  king's  time  did  hot  properly  come  within . 
the  consideration  of  the  recognitors;  and  the  right  between 
the  parties  might  be  decided  with  justice  infiivour  of  the 
demandant,  although  he  had  failed  in  the  time  of  seisin  men* 
tioned  in  his  count  :>hen,  therefore,  the  demandant  had  put 
himself  on  the  great  asaise,  and  the  tenant  had  suspicion 
that  the  ancestor  was  not  really  seised  at  the  time  iaea^ 
tioned  in  the  count;  as  perhaps  he  was  not  born,  or  was 
dead  at  the  time;  he  used  to  pray  that  the  time  of  seisia 
joight  be  inquired  of  by  the  i^ecognjfors :  and  to  obtain  th^ 

(«)  Vvd.wit.364. 
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favour  of  thiseztraordinary  inquiry,  it  was  ibe  practice  for  the 
tenant  to  give  something,  dare  de  stw,  as  Bracton  calls  it ; 
^  this  being,  probably,  a  remnant  of  the  old  custom  of  putting 
justice  to  sale ;  an  abuse  which  was  long  pennittecl  and 
made  a  gain  of  by  our  king^,  and  was  at  last  provided  against 
by  a  clause  in  the  famous  chapter  of  the  Great  Oiarter  (a). 
To  prevent  the  tenant  taking  advantage  of  an  error  in  men- 
tioning the  time, the  demandant  was  permitted  to  correct  it, 
and  speak  of  the  time  of  another  king ;  and  this  was  allowed 
in  any  state  of  the  cai|se  till  the  tenant  had  answered,  and  put 
himself  on  die  great  assise,  or  defended  himself  by  duel;  but 
not  afterwards  could  the  question  of  time  be  moved  by  the 
tenant  (b),  "  The  seisin  was  required  to  be  tempore  pacts ; 
because,  during  wars,  like  those  in  the  time  of  king  John 
and  the  present  king,  many  persons  were  violently  disseised, . 
and  afterwards,  in  time  of  peace,  were  restored  to  their 
own  property. 

When  the  count  was  tbiis  founded,  the  deman4ant 
was  to  offer  to  prove  it,  as  was  before  mentioned ;  which 
offer  was  sometimes  stated  more  fully :  Qfiert  disrationare 

(a)  Vid.  atit  2Af .  It  10  to  b«  lamented  that  war  avthor,  wlio  has  opened 
to  the  ttodecn  reader  so  man  j  leerets  of  our  old  jorisprudeace,  should  be 
lesf  explicit  on  a  point  that  has  caused  much  dii&calty  amongst  laiiryen. 
Tkf  ttnditr  qf  ike  dmu-markf  as  it  was  afterwards  called,  is'tiie  praeMce  here 
neftieed;.  but  tbia  is  done  so  shortly  as  to  thooir  ao  light  upoa  it^  an^ 
imkappilyy  the'  passafe  i«  so  obscured  by  the  lye  of  a  word,  and  that  a 
techaical  one,  in  two  senses,  that  it  is  difficult  to  make  out  any  meaning' 
at  all.    Having  used  the  word  meiji^io  to  express  the  naming  of  the  time 
of  the  seisin  in  the  wiit,  he  afterwards  uses  it  to  signify  the  moving  the 
question  of  seisin  by  the  tenant :  JDat  a&ptando^  lenent  dr  n»  pm.  ha^tnM 
muUtoM  tk  tmfore.    Perbaps  aome  reason  migbt  b^  giYen  in  those  times, 
to  shew  that  the  king  mig^t  accept  this  tender  of  money  for  a  judicial 
grace,  without  violating  Magna  Charta.    Tliis  perhaps  might  be  thought 
to  stand  on  the  same  footing  with  the  king^  s'lhrer,  which  isstUl  given jMy> 
UcmM  CMcordmidi.  The  truth  is^  thrt  tbe.  Ch arter  oyily  aimod.  ftt  iUigra* * 
and  enomoms  partiality  when  obtained  by  corruption,  and  not  at  such 
trifling  payments  as  were  made  and  accepted  of  course  from  every  bodjr, 
as  a  moderate  recompence  to  the  officers  of  the  court  fbr  their  labour  add 
attendance. 

(f)  BraetStS.         . 
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per  corpus  talu  liberi  hominis  sui,  et  talis  nomine,  qui  hoe 
paratus  est  disraiionare  per  corpus  suum,  ncut  ille  qui  hoc 
viditf  orde  visupatris  sui  cui  pater  sUus  cum  esset  agens  in 
extremis  injunxit  injide  qudjilius  patri  tembatur^  quid  si 
indeloquiaudiret(jMhefotementioned)quhdindetestisesset; 
:  et  hoc  per  corpus  suum  disraiionare  sicut  iliud  quod  pater 
SUUS  vidit  et  audivit.  If  any  of  the  above  circumstances 
were  omitted,  and  the  proceeding  had  gone  too  far  to  tior- 
rect  the^rror,  the  demandant  would  lose  his  claim  for  him 
and  his  heirs  for  ever.  /        - 

Another  material  part  of  the  count  was,  the  deducing 
the  discentfrom  the  ancestor  seised  down  to  the  demand- 
ant. This  was  plain  and  easy,  when  the  discent  was  in 
the  right  line ;  but  when  it  was  necessary  to  go  over  to  the 
transveise,  or  collateral  line,  it  became  more  difficult: 
iben,  instead  of  deducing  it  from  father  to  son,  a  transition 
must  be  made  in  this  way :  Et  quia  idem  talis  obiit  sine 
harede  de  se,  revertebatur  jus  terra  illius  tali  ut  avunculo 
et  haredif  ifc.  And  in  this  it  was  necessary  to  observe, 
that  the  stipes  resorted  to  did  not  exceed  the  time  of  limita- 
tion before  mentioned.  If  a  son  died  in  the  lifetime  of  bis 
fadier,  it  was  the  opinion  of  some,  that  he  need  not  be 
mentioned  in  the  discent;  but  Bracton  does  not  assent* to 
this,  laying  it  down  as  a  reason,  that  no  right  descended  to 
an  heir  from  an  ancestor,  unless  by  the  death  of  some 
heir ;'  and  he  thought  that  such  deceased  heir  should  be  noti- 
ced in  this  way :  Quod  de  tali  autecessore  descendere  debuit 
Jus  tali  utfilio  et  haredi,  et  de  tali  ei  qui  nunc  petit  (a)  utm" 
poti  et  haredi;  so  that  no  chasm  would  beleft  in  the  discent ; 
for  if  that  was  allowed,  then  a  son  might  be  attainted  of 
felony  in  his  fathers  life,  an^,  being  left  out  of  the  com- 
putation of  discent,  the  grandchildren  would  succeed  im- 
mediately;  which,^  Bracton  says,  would  be  inconvenient, 

(a)  Bract.  374,. 
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and  against  taw.  However,  when  the  eldest  son  died  in  the 
life  of  his  father,  leaving  no  children,  but  leaving  brothers^ 
then  it  was  not  necessary  to  mention  such  eldest  son  in  the 
computation  of  the  discent,  though  the  right  ought  to  de« 
scend  to  him ;  as  well  because  the  other  brothers  were  as 
near  in*  degree  to  the  sebin  of  the  father  as  the  brother  who 
died,  as  because,  upon  his  death,  the  eldest  of  the  surviving 
brothers  became  next  heir  to  tbe  father;  on  which  account 
the  attainder  of  such  elder  brother,  in  the  lifetime  of  the 
father,  would  not  affect  the  other  brothers,  who  were  not 
beirs  to  him  during  the  father^s  life. 

Where  an  abbot,  .prior,  or  other  incorporated  person, 
sued  a  writ  of  right,  in  right  of  his  church,  grounded  upon 
the  seisin  of  a  predecessor,  there  was  no  need  to  connt  from 
one  abbot  to  another,  naming  the  intermediate  ones ;  be- 
cause the  corporation  remained  the  same,  notwithstanding 
the  changes  of  the  abbots  (a).  They  therefore  only  said, 
talis  abbaSy  predecessor  suus,fuit  seisiius,  Kc.  If  land  was 
given  to  more  than  one  jointly,  the  parties  should  all  be 
named  in  the  computation  of  the  dtscent,  thus :  JBf  unde 
AJ  JB.  C.  D.  fuerunt  seintif  fyc.  et  ita  quid  tales  mortui 
fuerunt  sine  htRrede  de  st,  acerevemnt  eortafk  partes  sfxper-^ 
stitibuSyttitu  quid  jus  terrtR  itiius  descendit  hteredibus  eo- 
rum  qvijuerunt  superstites,  scilicet  talibm;  et  quia  unus 
ilhrum,  sciUcet  talisy  obiit  sine  harede  de  se,  descendit  fo^ 
turn  jus  talip  et  de  tali  Uli  quidnunc  petit,  8^c, 

If  any  one.  was  omitted  in  the  discent ;  if  it  commenced 
with  one  who  never  was  in  seisin ;  if  diere  was  any  error  in. 
the  person,  or  the  name  of  any  one  mentioned  in  tiie  discentf 
if  any  of  those  mentioned  in  the  discent  was  a  villain ;  in  all 
these  case^,  the  action  would  abate,  and  the  demandant 
lose  hi^  suit  (6).  , 

(«)  Bract.  S74.  b,    Vid.  ant.  397.  C*)  Ibid.  375^ 
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When   tb^   couftt  wa^  tjius  eshibit^d,  it 
became  the  tenahl;  to  consider  \^hat  defence     .    .  '    .  ..> 
he  coald  m^ke.    The  first  point  to  be  considered  was,, 
ii^hether  the  court  had  jurisdiction  of  the  cause ;  nextj  whe- 
ther the  parties,  to  the  writ  were  proper ;  and  theo^  whether 
diewritwas  liable  to  any  eiKception.  The  next  consideration 
wasy  whether  the  ten^t  held  all  the  land  demanded^  or 
only  party  andhow  much :  to^ascertain  this^  th^enant  might 
pray  a  vieW'     When  this  was  over,  then  the  tenant  was  to 
answer  to  the  merits  of  the  cause,  either  by  himself  or  attorr, 
ney,  unless  there  \va$  &>mewarrantor  whom  he  should  like  to 
V(mch.  The  nature  of  vouchingjtowfarra^tyfand  the  answers 
the  tenant  might  make,  we  shall  def6r  for  the '  present^ 
till  we  have inquiredsa  little  into  th^method.of  prayingiancl 
making  avieWj  and  the  case^.iq  which  it  w#s  jallo^^d  (a).- 
:  A  view  might  be  had  either  by  the  party.  Of  gmnt^ns  9 
or  by  the  jurors.     Of  the  latter,  sdii|«lihii^   ;    /'^f-       , 
has  already  been  said  in. the  assise  of  novel  di^s^asin^     A^ 
view  might  b^  had  al^o  setm^times  in.  inquisitions ;  and  not  ^ 
only  where,  it  wis  a  question  for  the  recovery  of  property, 
but  also  where  it  was  intirely  upon  a  f^t,  as  in  iQf^es  of 
trespf^s^    What  we  have  now  to  s^,  wiU  heMm&mA:  to 
a  view  when  prayed  Jbry  the* party,  ^dt  granted  for  the 
puJTpose  of  enabiing  the  courjt  to.  plsi^^^^taitf  and  .precise; 

judgOQtent  on  the  matter  before  th^.  ;  Iii.Qrderto.mud^^-  . 
stand  this,  >ve  shall  first  spieak.  of  ^a^s  ythm^a  vUw  waa- 
nat  allowed;  then  of. those  ^ub»re,it  wa«i^.  and  kistly^  ,of 
the  manner  of  making  it*     >.'.>,  c  .  : ' .  ' 

In  a  plea  de  ptoffltte.  morum^  if  thed^mand  of.tke 
ratwnabilu  pars  was  by  a  writ  of .miper.oMii^  that'is^^by 
stating  that  the  demand. was.of  a  certain  ipor,tioii,/of  tj^l 
iMberitance,  of  wMch. their  cifmnionr  ^nce9tor  lately. died:, 
seised;  .the  latter  part  of  the/aUegation  was  cdnbtruedT.ta/ 

,  specify  the  parcel  of  land  so  accurately,  as  to  supersede  the 

(a)  Bract.  37tf. 
tOL.   J.  G  G 
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necesnty  of  a  f  tefr(a);.  but  if  land  was  demanded  by  'z  writ 
of  right  ti^  depropartty  then  a  t)tm  was  allowed.  For  the 
same  reason  a  i>ie(ab  was  denied  in  dower^if  brought  for 
land  of  which  the  husband  obiit  nupe^r  seisitus.  If  a  manor 
was  depianded  without  the  pertinentia,  no  view  was  al- 
lowed, a  manor  being  sufficiendy  defined  by  the  name  only : 
so  if  the  demand  was  of  die  moiety  of  a^  manor  undivided  ; 
because  the  demandaiit  being  ignorant  which  moiety  be- 
longed to  the  tenant,  could  notiiiform  him  of  the  particutars 
on  taking  ike  view.  But  if  it  was  divided^  aiid  the  perti- 
nentia were  claimed,  there  »  view  would  be  granted ;  add, 
in  any  case,  if  the  manor  was  undivided,  be  might  hatve  a 
new  of  the  whole.  A  view  was  denied  to  an  intrudor,  if 
the  thing  in  which  the  intrasion  was  made,  wlis  specified 
without  the  pertinentia  i  or  if  that  wad  done,  which  was 
held  to  supersede Ijie  Heed  erf  a  view,  as  before  mentioned ; 
especially  if  the  mtniMn^  vras  so  recent,  as  wtl^in'  a  year 
or  less.  If  a  woman  demanded  dower  of  a  manor)  of  which 
she  was  specially  eqdow^d,  wMioiil  naming  theperiinentia, 
she  could  not  have  dower ;  so  if  she  demanded  tertiamrpqr^ 
/cm;  aldiottgh  she  could  not  ascertain  her  diird' part,  yet 
in  this  latter  case,  dl#  tenant  nught  faafve  a  view  of  die 
whole :  howevar,  if  the  woman  replied  that  she  demanded 
the  third  of  that  of  which  her  husband  tmp^r  obiit  seimtus, 
and  dittt^  the  tenant  held  the  wh<de,  no  view  would  be  al- 
lowed^ for  the  reason  dbove  given.  If  the  deoiand  was  oMufe 
in  an  uncertain  way,  no-viciw  would  be  allowed ;  as  deaaiaml- 
ing  all  the  lands  holden  by  the  tenant  ia«ich  a  vill  ovei^ 
and  above  ten  acres  (b) :  though  here,  asina  former  case, 
he  might  have  a  view  of  die  whole.  When  a  tenant  had 
had  a  view,  no  warrantor  whom  he  intvoduced  into  the 
action  could  have  it;  the  warrantor  knoV^ing by  his  charter 
wfaai  l«id  he  was  to  n^anrant,  without  die  aitsistance  of  a 


<«)  Brsft,  37«t  b.  (i)  Ibid.  377. 


II  a  jiew  bftd  b)ee«  rofsMd^  or-  hiitd  t^t'himi  pttydj 
}«t' when  the  dud  t^ws  Wftged^mdipMclgiis  giv#&,  th0  M^ 
cbuapiom  might  and:  ought  to  tetie  mmewihetiuiti^hfi 
law,  tiey  were  te  swear  ch  t^ii;  a  daythemjtore  lisisitl  W 
begma  them  (&r  t£at  purpofte^  j^fter  laAdfaadlse^  yikm- 
into  tJ^  kiog's  haadt^  by  defoitll^  it  wa»  non  ufoal  tf^  dow^ 
a  view;  because  ibe  tenabt^' wii6nl!»'(himaiid«d>k:l^ 
yxit*  j9Jn^2iiam,  rinicrt  faan^  aseetl^a^d-il  ib  the  aMneaaiiiier 
a«< would:  be  don%  by  die'  demdndiast  oti  a  view';  wUehv 
therefore,  supersededr  &e  tided  df^a  vh^^  howeveiv  ^^ 
tfie  same  i^eaaevi  si»w^  before  givei^  tto  thadpiena^  wes^ 
to  have  ^  vifew  aft4»v  a  de^ulti  .  ^ 

If  the  deinaiidx^is  .made»iibt  o^^land^  but  o€  saaie  right^\ 
as  a  rigfatd#iid¥t>;9iMia>x>f  ectemott^  andvAe^kr;;  ^oogk 
these  are  iavisibl#  in  themselves;  yet  asliie(|F^<B  iasuik^,M$i 
of  land,  1^  lattiS  to  wbieb  they  beliH^ecl^lii^t'be  aaQeIv^ 
tanied  either  by  viiBw/o^  what  aiikrimled^toft  view,  in? 
cases  of  coimiiaii  it  M^as  suffi<)ient,  if  tfaa^  place  ilv'iks  Vmmect> 
by  jthe  jurors ;  atld  so  I«wais^ilft^tr€^pra8s>.andai]u  waste;  foi\ 
iti  a  personal  action  a  view  m%ht  hot  be  p>'^^J9ed  hyiis> 
party  (a),  ^    ^ 

A  view  cdttid  be  had  in  the  foUowiiq;  eaaesu  of  aUi 
Iknds  deia^anded  iii^  k ' writ  of  rigllt,  or  ia'tay  dtber  ^wrili 
iti  whidb  ^  diiri  or  tH^  great  abiseiiiiig^faejiad :  iit^shoiv 
it  lay  wli^et^ever  a  coTporealithinigwasideiiwii&ea,  (hatcoaUr 
BOt  bd  tilhei^se  ascertained,  either  directfy.by  the  DanuDg^ 
of  k  wiA'dut  any  i»€^';ien^d,  or  ia^x^c^yphj  a^'dessriptbojl 
as  itk  siiiUperobiii  beforeinentioncMl^  ixt  byepe«nfication9.ilM|ir 
were  adequate;  as,  quam  talis  warrantiimit';  itdk  tms^ 
in  e4<km  mlJd ;  tiaiem^qu^capt^^frntim 
tAkm  quam  iatis  iibl'tf^didk'tulim^-  deif^ 
feeistiy  taleoi  quam  ierte^di  dtmotalisi'  Itdayoi'iHi^i^o*^ 
reai'thiugs^  as  ia  nwAttcPquo^mtftantQ'f  virUich  Wrif>  «l 

M  Biaot.  ^8. 
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bai  htm  hehte,  melitioaed^  ^as  hoik  in  rem  and  in  per^ 
S0nam.  It  might  be  had  of  luid  out  of  which  a  rent' 
ilfu^  to  which  tmy  one  had  comaton  of  pasture,  or  in 
respectof  which  aiut  of  court  was  demanded.  lo  all  these 
cases,  ag  wdl  as  the  former,  it  might  be  had,  mileis  the 
nec^ity  was  superseded  by  some  sort  of  des^rnation  or 
description  that  was  equivalent  to  it  {a). 

If  the  .view. was  granted,  the  entry  on  die  roJl  was  to 
thb  dBFect :  J.  petit  verms  ,J5.  Umtam  terram  cumpertinen- 
tiiif  Sf£,  Sfc,  Et  B.  venk,  et  petit'  visum  de  terrd^  unde, 
8fc.  And  then  there  issued  a  writ  to  this  effect,  directed 
to  the  sheriff:  Pracipimus  tibif  quhd  sinc-dilatione  habere 
facias  B.  visum  d£  tantd  terrA  cumpertinen^iis  in  N.  quam 
A.  in  curia  nostri  coram  juMtUiariis  no^ris  apud  W.  ch- 
matfUtjus suum^yersus pradiciumB.  Ei dicjquatuor mi^ 
litibus,  ex  Mis  qtn  visui  illi  interfuerinty  quhd  smt  coram 
Hsdemjustiiiariis  nostristyMid  WeetmomsteriumfiaHdie, 
tsc.  ad  testijicandum  visumillum;  et  habeas  ibi  n&mina  ndH- 
turn,  et  hoc  breve,  Kc.  varying  according  to  the  form  of  thd 
original  writ  (6);  and  tl^ed  dies  datus^st  eisdem,  ifc.  On  the 
diesdaiuSfthe  demandantandtenantmight  bodicast  essoins;, 
but  whether  they  came  or  not,  the  sheriff  was  to  conunand 
ibe  four  kni^its  to  appear  and  testify  their  view ;  and 
wheii'  this:  was  once  done,  the  record  of  such  testificatioa 
must  be  abided  by.  If  no  view  had  been  made,  and  the  te-^ 
nant  appeared,  and  shewed  it,  he  might  have  another  day» 
In  making  the  view,  the  (kmaodant  cmght  to  Aew  to  the 
tenant,  in  all  ways  possible,  the  thing  in  demand,  v^ith  its 
metes  and  bounds; 

If  the  tenant  objected^  Uiat  the  demandant  had  put  in 
view  more  or  less  than  what  was.  contamed  in  the  writ, 
an  inquisition  of  die  country  used  to  be  made  to  find  the 
iFuth  (c)..  This  inquisition  sometimes  consisted  of  four,  fiv^ 
or  six  persons,  whom  the  parties  named,  together  with 

t«)  B"M!*«  »78.  b.'.  (p)  Ibid.  37&.  (c)  Ibid,  f  79.  b. 
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certfun  of  those  who  had  made  the  view.  For  this  pui^ 
|K>se  the  following  speckA  venire  facias  would  issue  :*!Pr^<> 
cipimus  quhd  venire  facias  coram  jiistitiariis  nostris^  Kc. 
A.  servientem  talis,  S^  attomatum  suum,  in  loqmla  quaesf^ 
inter  eundem  A.  S^c^  de  tanti  terrd,  S^c.  Et  similiter  cum 
eo  jB«  C.  D.  JS.  super  quos  pradicti  tales  se  posuerant,  et 
praterea  qitatuor  ex  ilHs  qui  vism  interfuerint,  qnem  pra^ 
dictus,  A.  attornatus  petentisficit  tenenti  de  prato,  S^c.  ad 
tertjficandum  pnefatisjitstitiariis  quid  et  quantum  prati^ 
J^c,  idem  attornatus  posuit  in  visu,  et  unde  idem  tenens 
dicit  quid  nan  posuit  in  vi»u,,nisi  tantum,  8^c» 

When  the  tenant  was  thus  infoimed  of  the  quantity  of 
land  ^hich  the  demandant  claimedy  he  was  better  able  to 
ipalculate  his  defence,  whether  to  take  it  on  himself  bjr 
pleading  any  e:icception,  or^  if  he  had  any  warranty^  to 
^ouch  a  warrantor  to  defend  for  him  (a). 
.^If  the  tenant  h^d  no  good  cause  of  exception,  either 
dilatory  or  peremptdry,  and  had  afty  one  to  Vouching  to 
vouch,  it  would  be  safer  to  vouch  his  warran-  ^»rranty. 
tor  jto  defend  for  him.  This  was  to,  be^done  by  the  aid  of 
Ihe, court,  or  not,  according  as  the  -warrantor  was,  or  was 
not,  within  the  power  of  the  tenant  (&)«  A  clause  of  war* 
ranty  was  usually  inserted  in  every  charter,,  whether  made 
on  the  occasion^  of  a  donation,  a  sale,  or  exchange  of  any 
land  or  tenement :  sometimes  a  warranty  arose  by  reason 
of  homage,  without  any  charter  at  all.  As  a  warranty  was 
U9ually  made  for  the  warrantor  and  his  heirs,  to  the  donee 
and  his  heirs,  the  mutual  tie  continued  on  the  heirs,  m  sV 
^nitum  on  both  sides ;  so  it  did  on  the  assigns,  and  those 
who  were  in  locoharedum,  as  the  chief  lord,  who  came  into 
iseisin  by  reason  of  escheat  (c)*  A  tenant  for  life,  as  wel^ 
as  one  in  fee,  and  even  one  who  held  for  term  of  years,  might 
pith^r  vouch  or  be  vouched.    A  husband  might  vouch  his 

(a)  Bi'act.  380.  (b)  Ibid.  (c)  Ibi(L3t0.b. 
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ifvife ;  irtidy  in  case  of  a  gift  Hiadfe.  by  her  to  him  brfcyre 
itiaitiage,  if  he  lost,  she  was  boiind  in  excambinm :  thfc 
^tmie,  if  tlie  mfe  was  impleaded  >OfliEind  given  to  her  before 
Wirriagi?  by  the  husband  («)^.       - 

If  a  minor  Was  vouched,  the  tenant  was  expected,  at 
{tie  timfe  of  .vouching,  to^hew  the  d^ed  containing  the 
^'aitanty.  TTbis  M^as  to  ts^e  off  flie  saspicion  of  its  beiii|r 
meant  for  delay,  the  vouching  of  mitoors  b^ihg  often  re* 
sorted  to  for  no  other  purpose  than  that  of  delay.  When 
Ae  -charter  was  shew^i,  and  the  questiotf  Was  upon  a  ser* 
vice,  it  was  inquired,  whether  &e  ininor*3  ftitber,  or  any 
bf  his  ancestors,  was  seised  rf  the  service  ann&et  die  qua 
fuit  vvcus  et  mortuus :  if  he  was,  then  ttife  niinior  Was  im- 
tiiediately  to  entf  r  into  the  warranty,  but  thfe  plea  between 
llhe  demandant  and  him  waft  to  Temaii^  -sine  die  till  he  waji 
of  age;  for  he  was  not  obliged  to^nswer, -ekher  to  the 
warranty  or  the  plea>  till  he  was  of  age.  Bttt  if  the  te- 
nant had  been  enfeoffed  of  the  land  in  question  during 
the  minority, the  minor  ivats  to  answer  bwh  to  the  warmnty 
and  the  pkaj  and  ih  6fde]f  t6  kno^  this,  an  inqui^tion 
Would  be  made,  whether  it  was  an  tidieritance  by  descem 
or  by  purchase.  What  is  said  abov^  fsf  Services  applied 
also  to  homage XS). ' 
Natiifc'ofwar-      Tlife  obligation  of  warranty  Aat  tfrose  from 

-ranty..  homlage  Tuight/'as  was  before  said>  fce  proved 
irrtthoiit  a  deed.  If  the  vouchee  called  for  dnfe,  the  tenant 
iieed  only  say^  **  Yoti  are  bound  to  wairanty,  because  ijg0^ 
^^'Strm  inde  hotno  tavs,  and  youliave  received  my  hoin^ 
'*  for  this^  latid,  and  are  in  seisin  of  my  service,  and  my 
*^  father  and  his  ancestors  indefuemrvt  homines  antecessor 
**  rum  iuorum  ;'*  of  which  he  was  to  produce  a  suJfRcienl 
secta,  or  sotoe  one  who  was  reardy^  if  necesstuy^,  to  prove  it 
pet  corpus  suum :  and  if,  upon  the  denial  df  Ate  vOuche^ 
this  was  afterwards  proved  before  the  justices,  they  would 

(a)  Bract.3Sl.  (*)  U»W.  3SIJ.  Jx* 
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adjudge  faim  to  enter  into  the  warranty.  Althou^  the  tenant 
might  at  any  time  make  the  surrender  of  his  tenement^  yet 
the  lord  could  not  wave  the  homage,  because  by  such  means 
he  mighty  at  the  expence  of  a  small  service,  deprive  the  ter 
nant  of  the  claim  of  warranty,  which  depended  upon  the 
doing  of  homage.  If  the  warranty  was  grounded  on  a  fine 
and  cyrographum,  it  is  made,  a  doubt  by  Bracton,  whether 
a  minor  should  not  be  bound  to  answer,  though  his  ances- 
tor was  not  seised  die  et  annOy  as  above  mentioned.  But 
of  this  more'  hereafter. 

A  warranty  was  sometimes  conceived  so  as  to  bind 
not  only  tile  person  of  the  feoffor,  but  also  a  certain  tene- 
ment. Thus  in  the  deed  of  gift  he  might  say,  that  he 
and  his  heirs  would  warrant  the  gift  ex  tali  tenemento  quod 
tunc  tenet,  to  whomsoever  that  tenemient  might  afterwards 
come ;  by  virtue  of  which  special  warranty  that  tenement^ 
in  whatsoever  hands,  would  be  liable  to  fpHn  excambium 
of  the  land  warranted.  But  the  law  was  so  favourable  to 
warranty,  that,  without  such  express  specification,  land 
was  held  to  be  tacitly  bound  by  a  warranty;  and  therefore, 
ira  warrantor  at  die  time  of  making  his  warranty  (a)  bad 
sufficient  to  make  good  his  warranty,  the  land  he  then  had 
became  bound  by  the  warranty ;  and  even  if  it  went  into 
the  hands  of  the  chief  lord,  or  of  the  king,  'by  escheat, 
Bracton  holds  (Jk)  it  to  be  liable  to  the  warranty,  quia  ret 
cuni  onere  transit  ad  quemcunque. 

The  king,  in  point  of  law,  was  liable  to  warrant,  the 
same  as  a  common  person ;  but  he  could  not  be  vouchee^ 
because  no  Summons  could  issue  against  him :  instead, 
therefore,  of  vouching,  the  tenantxi^ught  to  say,  iii  the  stile 
of  a  remonstrance,  that  sine  rege  respondere  non  potest,  ei 
qiihd  hahet  chart  am  suam  de  donaiionejper  quam,  si  amitte^ 
ret,  rex  ei  teneretur  ad  excAmbium,  It  seems,  that  such  res- 
pect was  paid  to  the  king's  charter,  tha  tan  allegation  thereof 
was  held  sufficient  cause  to  delay  the  proceeding.  To  re^ 
.   («)  SitHshafmii.  {b)BruL29$^ 
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medy  this,  it  had  been  lately  provided,  that  the  king 
should  never  be  named  in  this  way,  unless  where  he  was 
bound  ad  excamhium  (a). 

'  In  voucfcing,  the  tenant  ought  to  name  the  warrantor 
with  ali'possible  precision,  ThaSj  if  ,^e  was  son  as  well 
as  h^ir,  he  should  be  called  son  and  heir.  If  many  claimed 
to  be  heirs,  they  should  be  vouched  disjunctively,  ^a/w  re/ 
tdlh^  whoever  of  them  was  heir.  If  the  heir  was  in  rm- 
tre,  and  the  wife  had  prayed  to.be  put  hito  possessioti  wa- 
mine  ventris,  as  seems  to  have  been  usual,  then  the  tenant 
was  ait  liberty  either  to  name  the  person  who  was  apparent 
heir,  or  him  in' ventre,  stating  in  all  such  cases  the  special 
ground  of  ambiguity  [b).  -  ^ 

If  a  person  was  vouched  who  was  in  the  power  of  the 
tenant,  as  a  wife,  children,  or  others  under  his  autliority, 
the  tenant  was  not  to  have  the  assistance  of  the  court ;  but 
if  he  did  not  pit>dute  the  vouchee,  he  was  to  lose  his  land, 
if  the  vouchee  was  not  in- the  realm,  he  was  not  within 
the  reach  of  the  king's  vvritj  and  therefore  it  would  be  m 
vain  to  pray  the  assistance  of  thecourt;  and  if  the  tenant 
did  not  produce  such  warrantor,  he  would  lose  his  latid : 
but  if  the  person  vouched  was  hi  Irehnd,  the  king's,  writ 
used  to  issue  to  the  justices  there  (c).  If  the  vouchee  resided 
within  the  power  of  the  king's  writ,  and  he  could  not  be 
produced  without  the  court*s  u^sistance,  then  there  issued  a 
writ  to  thiseffectj  addressed  to  the  sheriff:  Sumnwrfeas  per 
1>ono.^  summonitbres  A.  quod  sit  coram  justitiarits  nostris, 
^c.  tali  die  ad  tcafranttzandum  B,  iantum  temt  turn  pertu 
hentiis  in  tali  till d  quam  E.  in  eidem  curid^coram  iisdem 
justitiariiiy  ^c,  elamat  tit  jus  suum  Dersm  pradictum  B. 

.  •  -  \      . 

[d)  This  pfovlsiori  is  gaid^by  Braeton  to'b«  made  -coram  ipso  regein  de^ 
'iifatwne  nBha^'uR  dt  Hmfles  iupmentxk  nctDtm tpiscoponutiy ei  coram  cdmite 
'JUkharip  ei  aUit  pl\vribuf.  cotnitibiff,    Ttii/,  tb:erefore,  wat  ao  act  of  the 

If^gisjaiure,  and  is  one  of  ttiQse  many  acts  of  parliament  which  are  DO\y 

Ipst.   'The  date  of  tiirs  provision  is  not^roentioned. 
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ettmdeidem  B,  inediem  cUriA  nostril  coram  iisdemjiistu 
tiariis  Mstris  vocant  ipsum  Ai  adwarrantizafidum  versus 
pr^dictum  E.SfC,'- 

The  writ  of  summoDs  ad  warrantitandum  always  made 
metition  of  ihe  sort  of  plea  depending.  If  the  warrantor 
was  a  minor^  tliere  was  a  writ  of  summons  to  the  guar- 
dian to  appear,  and  bring  with  kim  the  heir.  If  an  heir 
was  vouched  in  respect  of  his  mother's  land,  which  was  then 
in  possession  of  his  father  as  tenant  ^er  legem  Anglia^  th« 
warranty  was  not  deferred,  but  a  writ  issued  to  him,  ex- 
-  pressed  either  to  hear  the  judgment  of  the  court  on  the 
warranty,  or  to  warrant  together  with  the  heir  (a). 

*  At  the  return  of  the  sununons,  the  demandant,  tenant, 
and  warrantor,  might  all  essoift  themselves.  If  the  demand- 
ant made  default,  and  the  tenant  appeared^  the  tenant 
bad  judgment  to  go  quit ;  if  tbe  tenant,  then  there  was  a 
capiatur  in  manus  domim^regis,  as  in  common  cases.  If  the 
demandant  and  tenant  both  appeared,  and  the  warrantor 
ii]adedefault,thena writofeap^a«adt7a/e7^(iiaf»issued to  take 
fts  much  land  of  the  warrantor,  as  was  equal  to  the  value 
of  the  land  ill  question.  If  the  land  of  the  warrantor  was 
in  another  county,  the  sheriff  o^f  that  county  eoula  not 
judge' of  the  value  of  the  land  in:  question :  to  ascertain 
this,  thei^efore,  a  writ  first  issued  to  the  sberifF  of  the  first 
county,  commanding  him  by  the  oaths  of  twelve  men  of 
the  vicinage  quid  ext€ndifaciat,'ht  appretiari,  the  land  in 
.  question ;  upon  the  return  of  which  extent,  they  grounded 
a  writ  of  cape  ad  valentiam  to  the  sheriff  in  the  foreign 
county  (6).  If  a  guardian  made  default,  the  cape  advaUn- 
itatn  issued  against  the  lands  of  the  minor :  if  either  the 
•tenant  ^er  /^g€m  Anglite  or  the  heir  made  default,  the  cape 
4d  valeniiam  went  against  the  maternal  inheritance  in  tlie 
possession  of  the  tenant  per  legem.    If  there  was  more  than 

M  Bra?t.  3^3.  b.  .      (i)  Ibid.  Sg), 
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on^  warrantor,  as  in  the  case  of  parceners,  the  ci^e  ad  «a- 
lentiam  issaed  against  all  rateably ;  though  if  some  ^pear- 
^ed,  they  did  not  suffer  by  the  default  of  the  otheis,  who 
were  proceeded  against  separately  (a). 

The  writ  of  cape  ad  valentiam  contained  in  it  likewise 
ft  summons ;  and  if  the  wm-miitor  after  ^e  caption  did 
fiot  appear  to  this  summons  neither  tbe.first,  second,  thirds 
nor  fourth  day^abd  the  demandant  and  tenant  both  appeared, 
the  former  against  the  latter,  and  the  latter  against  the 
warrantor,  then  judgment  was  given  that  the  demandant 
should  recov^  (p)  the  iaad  against  the  tenant,  by  default  of. 
the  tenant,  and  the  tenant  an  excambinm  ad  vaientiam  out 
of  the  land  of  the  warrantor.  Upon  [this  there  issued  a 
writ  foir  the  demandant^  commanding  the  sheriff  ^ii^ibz- 
here  facias  seUinam  \  and  another  for  the  i^vimideexcambzo 
against  the  warrantor  (c) ;  which  latter  was  preceded  by  a 
writ  of  extent,  if  the  land  was  in  another  county,  as  in 
jibe  case  of  the  cape  ad  valentiam  before  n^^ntioned*  If 
the  warrantor  had  appeared,  and  afterwards  made  delaolt, 
then  there  issueda  cape  ad  vakntiamf  which  was  SLpanmitn 
tape ;  and  if  he  (d)  failed  to  appear  to  the  summons  therein 
contained,  the  demandant^had  judgment  against  the  tenant 
by  default,  and  the  tenant  ad  vakidiam  againat  the  war- 
rantor, as  in  the  former  case :  and  so  of  the  person  <m 
persons  making  delauk,  if  the  warrantor  was  more  than 
one  person;  thoi^h  if  husband  and  wife  were  summoned, 
and  one  made  delault,  it  was  the  same  as  if  both  had  so 
tloney  whether  before  appearanice  or  af  ten  If  the  warrasi- 
•tor  afterwards  appeared,  bul  had  no  siAcient  excuse  to  save 
his  default  in  not  appearing  at  the  first,  second,  third,  <Mr 
fourth  day,  then,  in  like  manner  as  in  the  former  cases,  the 
demandant  had  judgment  against  the  tenant,  and  the  teaaajt 

(a)  Bract.  385. 
(6)  Reatperat  terram  niom  versus  B,  per  d^altam  B,  e(B,  in  muerieard'A^ 
St  haleal  de  terra  ipuus  C,  in  toe0  compeienii  excamhnim  ad  valeniianu 
(c)  Bract.  SSr.  b.  (d)  IbM.  3B6. 
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iiver  against  the  wammtor  for  ^n^tambium  ad  Dakntiafn^ 
upon  which  issved  wiita^  hitberefadas  aeisinam&trholjk 
parties  (a). 

if  the  detnandant  and  warrantor  appeared  and  offeried 
tbemselyes;  and  the  tenant  was  absent ;  then,  if  he  had  not 
entered  into  the  wnrranty,  he  sWimrecedat  fuietu$  de  war* 
rantid^  and  a  parvum  cape  would  issue  for  the  land  in 
qttestfon;  and  if  upon  the  return  thereof  the  tenant  did  not 
appear,  or  tfoaU  not  save  his  default,  he  would  lose  his  0««- 
«n.  If  the  demandimt  made  default,  and  the  tenant  und 
^i^rrantor  appeared  and  offered  themselves,  Aey  botl^  rece^ 
dant  quieti  de  bred  Uh^  When  a  person  was  vottche4^  who 
had  no  land  in  fee  that  m^ht  .be  talc^n  into  thekingts 
bandis,  or  by  which  he  might  bedisijained,  then  a  writ  issued 
to  ihe  sheriff  (ft),  quhd  hab^ai  corpus^  to  take  the  body.    . 

When  the  demandant,  tenant,  and  warrantor  all  appeared* 
in  court)  the  warrantor  either  entered  into  the  war- 
ranty, or  CKMftended  th^t  he  was  not  bound^  to  warrant 
If  he  voluntarily  did  the  former,  the  origtnaji  suit  then  pr9* 
ceeded  between  the  demandant  and  warrantor,  and  tkui 
tenant  might  lieave  the  court,  till  the  plea  between  theoi 
^as  determined*  The  demandant  m^s,  therefor^  to  pn^ 
pound  his  count  to  the  wamntd^r,  in  Ae  same  manner  as 
be  before  had  to  the  tenant^  to  which  he  was  to  answer, 
and  defend  the  <$emandattt*s  r^ht  by  the  duel,  or  great  as* 
sise,  unless  he  could  plead  some  exception,  or  hadja  war« 
ranter,  whom  he  in  bis  turn  might  call  to  defend  him ;  and 
thus  they  might  go  on,  one  "vvhu-rantor  vouching  aaQiber, 
till  none  was  left  to  be  vouched:  and  if  the  last  warrantor 
lost,  dther  by  default  or  by  judgment,  he  would  be, liable 
ad  excambium,  and  so  on  from. hand  to  band  to  the  tenant^ 

If  the  t0arrantors  ^v^ere  C  D.  and  £.  and  E,  had  no^ 
thing  wherewith  an  excambium  could  be  made,  and  all  thie 

(a)  Bfftct.  dS6.  b.  {b)  Ibi«h  387. 
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o'hers  had  siifScient^  Bracton  thought  it  hard  that  the  te* 
nant  should  go  v^ithout  an  excambium ;  and  therefore,  in 
his  opinion,  it  appeared  equitable  that  D.  should,  not- 
withstanding, recompense  C  and  trait  for  better  times, 
when  E.  could  do  the  same  by  him;  so  that  the  writ  of 
seisin  v.  ould  mn :  Ei  quia  E.  nihil  habet  unde  excambium 
faeere  possit  ipsi  I>.  id^o  de  terns  ipsius  D.  in  ballivH  tud 
eideni  C.  excambium  ad  vahntiafn  predicts  terr^,  sine  di^ 
lati&ne  habere  facias^  donee  idem  £.  aliquid  habeat  unde 
excamHum  faeere  potest y  et  illudidem  excambium  sine  di* 
lation'e  habere  facias  pradicto  B,  8^e.  The  same  was  alto 
done,  if  any  of  the  mtermediate  warrantors  were  unable  to 
make  an  excambium.  If  the  last  warrantor  could  satisfy 
only  in  part,  the  remainder  was  to  be  supplied'by  the  inleF^ 
mediate  ^arraiitors,  observing  the  order  in  which  they  werv 
'Vouched. 

If  a  person  had  infeoffed  several,  at  .dtflbreot  times,  and 
was  vouched  by  them  all,  and  lost,  without  having  suffici^ 
ent  to  make  an'  excambium  to  each,  they  were  to  be  satis- 
fied according  to  the  priority  of  thfeir  feoffment.  This  is 
supposing  that  judgmetfits  were  given  in  all  the  pleas  in  one 
day ; '  for  if  they  were  at  deferent  times  (a),  those  who  had 
the  fim  jtidgment  should  be  preferred;  and  if  they  exhaust* 
ed  the  property  of  the  warrantor,  those  who  came  after, 
says  Bracton,  must  wait  for  betfertimes;  for  the  warrantor, 
if  he  had  nothing,  was  not  therefore  discharged :  but  any 
thing  which  might  afterwards  come  to  him  by  di^cent  from 
the  ancestor  byreason  of  whose  wananty  he  was  vouched, 
would  be  liable  to  be  taken  tfi  excambium. 

Should  the  person  vouched,  instead  of  entering  volun- 

'  tarily  into  the-warranty,  contend  that  he  was  not  Uable  tqt 

be  called  uppn,  it  lay  with  the  tenant  to  makejdut  the  title 

by  which  he  vouched* 

* 

-       («)  Brmct,  a$|. 
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The  grounds  upon  which  warranty  might  be  founded 
have  already  been  con^dered  in  part;  to  those  may  be 
added  the  following :  One  great  ground  of  warranty  was  a 
common  gift  of  land  by  the  words  do  or  dedi ;  for  it  is  laid 
down  by  Brae ton^  that,  in  all  charters  c^e  simplici  donatione^, 
ibe  tenant  was  iutitled  to  a^  warranty  from  the  donor  and 
bis  heirS;  t^iless  some  clause  was  inserted,  specially  declar- 
ing that  the  donor  i)r  his  heirs  should  not  be  bound  to  war . 
ranty,  or  to-make  an  excambium*  A  charter  of  confirma^ 
tion,  if  it  contained  the  word^o,  as  it  usually  did,  do  et  con* 
firmOf  in  like  manner  bound  to  warranty;  because  it 
was  in  effect  a  simplex  donatio,  as  well  as  a  confirmation  (p). 

Many  were  the  exceptions  which  might  be.  stated  by  [the. 
person  vouched  to  shew  he  was  not  bound  to  warrant.  In 
Ihe  first  place,  he  might  avair  himself  of  any  error  in  the 
writ  of  warranty i  but  he  could  not  have  a  view..  If  the 
warranty  was  grounded  upon  a  charter,  he  might  shew, 
tliat  the  charter  had  such  defects,  as  to^be  of  no'  validity  in 
.  law;  of  ^hich  more  will  be  said  hereaftjer.  If  no  ex- 
ception l^y  to^the  charter^he  might  except  to  the  gift 
Thust  he  might  say,  that  the  donee  had  not  seisin  in  the  life. 
of  the  donor  (c) ;  that  the  donpr,was  never  seiised ;  tba^  th# 
tenant  was  not  heir  to  the  feoffee;  that  he  was  not  such  .an 
heir  as  is  described  in  the  original  gift;  that  he  was  one  of 
those  persons  who  were  expressly  excepted  in  the  w'arr 
-raqty.  ^  . 

A:  warranty  was  with  reason  held  not  to  bind  a  peisoa 
to  defend  the  feoffee  against  the  feoffee^s  own  tenant,  but 
only  against  strangers  who  might  claim  any  right  before 
the^  first  feoffment.  If  a  person  had  jeco\'^ered  an  ex- 
cambium,  where  he  had  lost  upoii  an  act  of  his  own,  and 

(a)  Sometimes  there  was  a  special  charter,  expressing  that  the  donor, 
notwithstanding  the  homagei  should  not  be  bound  to  warranty^  or  to  make 
.  t9eamkium, 

(h)  Bract  989.  b.  (e)  Ibid.  390. 
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kad  no.lawful  title  to  mcover  against  lii»  feo^flbr,  as  in  the 
foregoing  cdse,  tlie  feoffor  bad  a  special  writ  to  obtafin  re< 
stitudoa  of  tbe  land  so  wroogfiiUy  recovered  (€r).  Where  ai 
warrant)^  was  extended  to  the  heir;  and  assigns^  the  assign^ 
had  an  option,  whether  they,  would  touch  the  feoffee  or  the* 
first  feoffor  (fr). .  * 

If  the.  warrantor  happened  to  die,  the  principal  actioft 
was  not  abated,  as  it  was  bj  die  deatb  of  either  &e  de^ 
mandant  or  tenant;  but  the  warranty  was  suspended  for 
a  time^  as  in  the  case  of  a  minor.  Yfe  have  before  se^i^ 
that  whcire  tbe.ancestor  ched  seised  in  fee>  the  minor  waa 
bound  to  answer  the  warranty ;  and  Bracton  lays  it  dowa 
positifvely,  that  if  xo  support  of  the  warranty  the  tenant 
produced  a  cyrographum,  or  fine  made  by  tfaci  warraalor  tof 
the  tenant,  the  warrantor  was  obliged  to  answer  though  » 
minor;  s^diough  he  needn^  answer  if  it  was  groimded^n 
a  common  charter,  on  hoitiage,  or  on  serx^ice  done*  Biif 
.yet^  as  to  the  demandant,  be  shoudd  have  hiis  privilege  noi 
to  answer  till  he  was  of  age;  tud'ess)  indeed^  where  fata 
ancestor  did  not  die  seis^l  inh<t{oy  If  the  warrantor  died 
at' any  time  before  judgment  passed  betM^eeniiili)  and  the 
demsmdalit,  the  plea^did  not  abate,  but  dkeheirof  the'W^r-' 
rantor,  whether  a  minor  or  not,  waste  be  vouched;  iand  if 
die -warrantor  had  lost  by  judgment,  bu^  had  not  maide  an 
excambium,  and  died,  the  heic  ^^'as-to  make  the ^;rciri»if'i#m 
without  any  other  writ  being  sued  0).  • 

.  There  were  instances  where  a  person  might  entter  into  a' 
warranty,  though  he  was  not  vouched.  This  was  net  iki 
defence  of  the  tenant^s  right,  but  of  bis  own  {  as  if  a 
person  was  tenant  for  life,  <^  in  dower  of  land  which  ws^ 
to  retert  to  the  tenant  in  fee>  and  the  tenant  in* fee  per*^ 
ceived  that  such  tenant  permitted  himself  to  be  implead- 
ed, and  omitted  to  vouch  the  tenant  in  fee  to  defend;  in 

(a>  Bract.  391.  b.  (Zr)  Ibid.  391.  (c)  Ibid.  392. 

(rf)  Ibid.  395.  b. 
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8ucb  case,  the  reversioii^^  seeatg-  the  danger  hb  title  was 
m,  m^t  appc»r  uxivoacked^  and  enter  into  the  warnint}r 
to.  defend  his  own  right.  It  was  con^dered  as.  the  duty  of 
every  tenant  lor  life,  if  inipleaded  for  the  knd  be  held^  to 
vikicK  bis  warrantor  to  d^end  (a). 

When  the  person  vonched  after  contesting  the  point, 
was  adjudged  to  enter  into  the  warranty,  the  demaadaat . 
was  to  recommence  the  principal  action  against  him,  pro- 
pounding his  count,  as  against  the  tenant,  with  the  addir 
tions.  which  the  change  of  persons  and  circumstances  re* 
quired;  as,  quhd  injmte  intfat  in  warruntiamj  quia  terra 
de  q9xA  agitnr  est  jus  suumj  quia  talis  a^Uecessor  sums^  i^cv 
Tlie  plea  therefore  went  on  between  the  demandant  and 
warrantor;  imd  this  was  the  time  for  the  warrantor  to^ouch 
over  any  person  to  warrant  him ;  upon  which;  a  summons 
adwarrantizandum  wouldissue  similar,  to  thatbefore-men- 
.  tbned*  -  If  he  had  none  to  vouch,  or  chose  to^  veuch  none, 
then  be  either  defended  tfae  right  and  seisin  of  the  demand** 
Sink  per  corpus  Hberi  homdniSf  or  put  himself  upon  the  great 
assise,  unless  he  had  any  exception  to  plead.  Of  these, 
some  were  common  both  to  the  tenant  and  warrantor;  some 
belonged  only  to  l^e  tenant,  and  some  only  to:  the  war«> 
rantor.  No  exceptions- Ibat  had  been  made,  by  the  tenant^.: 
and  over-ruled,  nor  any  which  he  had  waived,  could  be 
pleaded  by  the  warrantor  (6).  If  the  warrantor  succeeded 
either  in  his  defence  perdueilum,  or  by  tbe  great  assise,  or 
ii>  any  e:3^ception  he  proposed,  ihe  tenant  remained  in  hia 
seisin,  and  the  demandant  was  tVi  niisericordid^  if  he  failed 
in  either,  the  tenant  l6st  his, seisin,  and  the  warrantor,  aa 
before  mentioned,  was  boimd  ad  e^cambium. 

Respecting  the  excambium,  or  recompence  in  value,  it 

is  clearly  and  repeatedly  laid  down  by  Bracton,  that  no 

more  could  be  demanded  than  the  warrantor  possessed  by 

discent  from  the  original  warrantor ;  so  that  property  ex 

(4)  Bract.  3W,  b.         ./    (b)  End.  394* 
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parte  matema  was  not  liable  to  make  good  a  warranty  ezf 
parte patemd,  andt^icc  versa.  In  no  case,  was  land  taken  by 
purchase  at  all  liable  (a) ;  nor  was  a  person  bound  to  warraiK 
ty  beyond  the  value  of  the  land  at  the  time  of  the  donation. 
Judgment  for  the  excambiumy  with  the  writ  of  seisin,  and, 
where  necessary,  that  of  extent,  have  already  been  con- 
sidered. /' 

Before  we  dismiss  the  subject  c^ -warranty,  it  will  be 
proper  to  consider  two  points,  which  were  very  intimately 
connected  with  it  t  these  are  the  manner  of  proving  a  char-/ 
ter,  and  of  proceeding  by  warrantia  ckarta.  If  a  charter 
«was  produced,  and  the  person  vouched  denied  the  writings 
the  seal,  and  the  gift,  then  the  person  producing  it  might 
maintain  the  gift  to  be  lawful,  and  the  charter  to^be  valid  ^ 
Proof  of  Char-  ^^^9  ^^^  ponit  se  supir  patriam^  et  testes  in 
ters.  chartd  naminatos.  Upon  thi^  a  writ  issued  to 
the  sheriff,  commanding  him  to  sujnmon  ^>  B.  C'  testes  i^ 
ckarfd  ncfminatos  quam  D.  in  curii  nostrd  coram  justitiu" 
riis  nostris  preferty  8^c,  etprtcterea  duodecim  tarn  milites 
quim  alios  legates,  S^c.  ad  recognoscenddm  super  sacra- 
mentum  suum,8ipr<edi€itus,  8^c.  (b).  If  the  witnesses  Jived 
in  different  counties,  different  writs  issued ;  but  the  miUtes 
always  came  f#om  the  county  where  the  land  lay. 

Supppse  the  wriung  and  seal  were  admitted,  but  the 
validity  of  the  charter  was^uestioned,  because  made 
while^  thes donor  was  non  sana  mentis,  or  under  age ;.  or 
because  extorted  from  him  by  force  and  fear  while  under 
restraint;  or  because  obtained  through  deceit,  being  a  fe- 
offment in  fee,  when  a  term  only  was  intended  to  be  grant- 
ed ;  in  all  these  cases,  it  lay  lipon  the  person  producii^ 
the  charter  to  prove  the  contrary.  Sometimes  the  inqui-^ 
sition  was  made  by  the  witnesses  alone,  and  sometimes  by 
strangers  without  the  witnesses,  according  as  the  parties 

0»>  Br«ot  394.  b.  (*>  IWa.  356. 
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chose  (a).  In  the  laller  cdses^  there  wan  always  a  clause 
in  the  writ  directing  that  they  should  view  the  laud*  Some 
of  these  inquisitions  were  to  be  takren  before  the  justices  of 
the  court  where  the  suit  depended ;  some  before  the  sherifl^ 
and  the  '4mstodes  placitorum  corona.  If  the  witnesses  and 
recognitors  did  not  appear  in  court  at  the  day,  another  writ 
issued  to  the  sherijOF,  beginning  thus:  Bene  recolimits  alias 
tibi  pracipisse  quid,  S^c*  and  concluding  with  this  injunc* 
tion  and  caution :  Ei  ita  te  habeo$  in  hoc  negotioy  ne  nos  ad 
te  gravUer  caper  e  debeamus  (b),  Thje  writ  of  venire  always 
stated  the  issue  which  was  to  be  tried,  and  was,  therefore, 
as  various  as  the  ndatter  whieh  might  become  the  subject 
of  such  inquiry* 

When  the  witnesses  and  recognitors  appeared  in  court, 
the  witnesses  having  taken  their  Oath,  declared  that  they 
were  present  when  the  gi£t  was  made,  and  that  the  charter 
of  donation  was  read  and  heard;-  homage  accepted,  and 
seisin  lawfully  given  to  the  donee  in  their  presence,  with 
all  due  solemnity.  Upon  this  the  charter  was  pronounced 
to  be  valid,  and  the  gift  good  in  law.  If  they  said,  they  had 
only  heard  that  such  a  charter  was  made,  and  homage  ac- 
cepted, but  were  actually  present  when  seisin  was  given> 
and  the  donee  entered ;- this  also  was  held  sufficient  to 
prove  the  gift  good:  and  if  they  said,  they  were  present  at 
all  the  other^circumstances,  but  they  knew  nothing  of  the 
seisin,  then  the  charter  was  proved,  but  the  gift  was  inva* 
lid.  If,  says  Bractou,  the  witnesses  said  they  were  pre^ 
sent  at  tlie  making  pf  a  note,  or  memorandum  to  which 
both  parties  assented,  this  was  held  sufficient  to  prove  the 
charter^  though  they  were  not  present  at  the  writing  or 
signing  of  it. 

If  all  the  witnesses  were  dead,  or  out  of  the  realm,  so 
that  none  appeared  to  give  testimony  to  the  truth  of  the  char*^ 

(c)  Bract.  396.  b.  {b)  Ibid.  397.  b. 
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ter ;  tlren,  of  necessity,  as  in  irtlicr  caies,  recourse  mast  be 
tmd  ad  p(U¥iam{d). 

Yet  Bracton  says,  that  a  cterter  might  be  proved  in 
other  ways  than  per  testes  et  per  patriam. '  The  seal  might 
be  compared  with  another  seal  of  the  same  person,  which 
had  been  produced  and  proved  in  court,. or  acknowledged 
by  htm.  If>  upon  comparison  of  the  seab,  there  appear- 
ed iBtn  agreement  between  them,  this  amounted  to  a  proof 
of  the  deed,  unless  the  charter  carried  upon  the  face  of  it 
some  circumstances  of  manifest  suspicion ;  as  rasure  in 
any  part  wbith  contained  the  fact  of  tbe  chi»'ter;  for  as 
to  that  which  contained  the  law  of  it,  Aat,  as  in  writs,  was 
not  so  material ;  for  ;tirff,  says  Bracton,  ubiq;  scribi  pos» 
sunt.  A  diversity  of  hands,  or  of  ink,  raised  only  sl^ht 
pr^umptions,  that  might  foe  done  away  by  the  testimony 
of  the  witness  or  the  country (b). 
Wmnmtia  The  proceeding  by  warrantia  tharta  was 
'^''^  this :  If  a  man  was  distrained  by  the  chirf  lord 
%o  do  greater  services  than  were  expreissed  in*  the  charter  of 
domation ;  this  not  being  a  piea  ccncennng  tbe  right  of  tbe 
land  itself,  he  could  not  have  any  remedy  by  vouching  his 
warmnt or,  but  he  might  summon  him  by  the  following  writ : 
Trst^pe  tali  qnhd  sine  dilatione  warbantizbt  tali  tan- 
tvm  tefr€SfSfc.quam  tenet ^  et  de  eo  ien^e  clamat,  et  trnde 
CHAiKTAM  suam  habetyUt  dicit.  Et  nisifeeerii^  et  talis fe^ 
-cerit  te  secumm  declamare,  l^c.  Upon  this  there  lay  one  ea-^ 
soiii ;  and  if  he  neither  appeared  nor  essoined  himself  th^re 
followed  the  process  of  attachmenti  the  coarse  of  wfaibh  itiil 
be  particularly  mentioned  her^rfter*  When  be  appeared,lie 
be  might  contest  the  warranty,  in  the  fike  numiier  as  in  case 
of  a  voucher.  The  above  writ  was  the  usual  retoiedy  where 
the  tenant  was  vexed  by  the  superior  lord,  who  waB.para-^ 
mount  the  warrantor;  bat  vidbere  the  jvamiiitor  exaeied 
services,  against  the  tenor  of  his  own  charter  and  warranty ; 

(fl5)Bwict49l  (i)  Ibid,  49S.  b. 
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some  thought  that  a  writ  of  warrawtia  charta,  being  for 
an  injury,  waa  not  a  proper  remedy  against  his  own  lord^ 
but  that  the  proper  remedy  was  by  the  writ  de  recto  de  ser^ 
vitiis  et  comuelndinibm^  which  would  lead  to  the  duel^  or 
great  assise :  however,  according  to  the  opinion  of  Brae- 
ton,  this  action  de  injurii  was  the  proper  course  againat 
one,  who  had  attempted  to  oppress  and  destroy  the  person 
whom  he  was  bound  by  bis  own  solemn  ei^agement  of 
warranty  ^o  defend  (a). 

Perhaps  the  tenant  had  no  person  whom  he  could  vouch 
to  warranty;  or  he* might  decline  vouching,  and  would 
.rather  put  in  his  exception  or  plea,  stating  such  matter  aff 
would  either  defeat  or  suspend  the  demandant's  action. . 
The  different  exceptions  that  might  be  alleged  by  a  tenant 
,  are  discussed  at  length  by  Bracton,  from  whom  may  be 
collected  a  shcHt  system  of  pleading,  as  understood  and 
practised  in  his  time. 

Pleas,  or  exceptions,  as  Bracton  terms  them, 
were  of  two  kinds,  dilatory  and  peremptory.      ^  ^*  '°^' 
Again,  of  dilatory  pleas,  some  were  peremptory  as  to  the 
jurisdiction,  but  only  dilatory  as  to  the  action.    The  or<ier 
of  stating  exceptions,  or  of  pleading,  was  firs^to  the  juris- 
diction, next  to  the  person  of  the  plaintiff,  then  to  the  per- 
son of  the  defendant,  next  to  the  writ  (6).     Yit  Bractop 
says,  th^t  some  lawyers  did  not  adhere  to  this  order,  but , ' 
thought  ^at  they  might-plead  a  latter  plea  first,  and  with 
a  protestation  save  the  benefit  of  a  former,  which  th^ 
might  plead  afterwards,  if  necessary.    It  was  agreed,  how-' 
ever,  that  a  defendant  might  pl^ad  more  than  one  dilatory 
plea ;  but  he  coiild  plead  only  one  that  was  peremptory  as 
.  to  the  action.     A  plea  might  be  proved  many  ways ;  by  an. 
instrument,  j9erjf7a/riat»,  or  by  an  inquisition,  says  Bracton, 
consisting  of  impartial  unsuspected  persons,  l>ei]:^  neithe;^  ' 
acquaintance (c)  nor  domestics  of  the  party;  for  which. 

'(«)  Bract.  499.  (h)  IbicU  399«  '        («}  FamiUaru  «t  dmettiei*. 
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reason  it  could  not  be  proved  by  a  secta,  which  inight  coti- 
aib^of  the  party's  acquaintance  or  domestics ;  and  oh  that 
account  a  secta  was  never  esteemed  as  a  proof,  but  only 
as  inducing  a  slight  presumption,  which  might  be  done 
away  by  a  proof  to  the  contrary,  and  by  a  defence  per . 
legem  (a).  " 

Jurisdiction,  or  the  authority  of  deciding  between  the 
parties  to  the  suit,  depended  in  general  upon  the  maxim 
of  the  civil  law,  that  actor  sequitur  forum  ret ;  but  this  was 
controul^d  by  a  variety  of  exceptions.  Thus  matters  re- 
lating to  matrijnony  and  testaments  belonged  to  the  spiri- 
tual court;  matters  of  freehold  and  crime  belonged  to  the 
king's  courts.  It  was  no  uncommon  thing,  in  these  times, 
as  has  been  shewn  before,  for  a  person  to  bind  himself 
specially  to  be  amesnable  to  a  certain  court,  or  such  court 
as  theplaintifF  should  please  to  sue  in.  This  was  a  volun- 
tary renunciation  of  jurisdiction  that  was  binding  on  the 
party  so  contracting. 

We  have  already  seen  the  controversy  which  was  main- 
■  tained  by  the  clergy  in  favour  of  the  spiritual  jurisdiction ; 
and  it  seems,  that  in  the  time  of  Bracton  many  had  no 
trcruple  to  contend,  that  clerks  were  not  bound  to  answer 
before  a  secular  judge  in  any  plea  whatsoever,  whether  bf 
freehold,  contract,  or  crime :  but  that  yenerable  author, 
who  has  been  so  unjustly  accused  of  a  prepossession  in  fa* 
vourx>f  the  civil  and  canon  law*,  declares  it  as  hil  opinion^ 
in  opposition  to  such  notions,  that  they  were  amesnable  in 
all  pleas  civil  or  criminal,  except  only  in  the  inflicting  of  a 
criminal  sentence  which  affected  life  and  limb  ;  for  there, 
though  the  secular  judge  had  the  cognisance,  the  execution  . 
was  to  be  in  the  ordinary.  Yet,  as  is  observed  by  Bracton 
with  some  indignation,'  the  practice  was  otherwise ;  for  in 
capital  offences  the  ordinary  used  to  assume  the  cpgni* 


(a)  Brcc*.400.b. 
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^flance,  as  well  as  the  execution  (a)^  notwithstanding  he  was  ' 
bound  by  the  canons  not  to  judge  in  matters  of  blood  (fr). 

When  a  suit  was  commeticed  in  the  spiri- 
tual court  for  a  matter  which  was  properly      ^'^  *  '  '*^"' 
cognisable  at  common  law,  the  party  so  wrongfully  sued 
mighty  as  we  have  already  seen,  have  a  writ  of  prohibition 
to  restrain  "the  judge  and  party  from  proceeding  further ; 
the  bowidary,  therefore^  of  these  two  jurisdictions  is  to  be 
ascertained  by  a  knowledgib  of  the  cases  in  which  writs  of. 
prohibition  were  or  w.ere  not  allowed.     This  point  was 
but  slightly  touched  by  Glanville,  \vfao  confines  what  h^ 
says  inti rely  to  one  or  two  writs  (f);  but  the  subject  of. 
prohibitions  is  treated  very  fully  by  Bracton. 

We  find  that  a  prohibition  lay  for  a  patron,  not  only 
where  the  rectors  litigated  a  question  concerning  the  whole 
tithes  of  the  church,  but  also  where  the  suit  was  for  a  part 
of  tliem,  as  low  as  to  the  sixth  part  of  the  value  of  the  ad- 
vowson,  but  not  lower ;  any  thing  less  than  this  bein^^  per- 
mitted to  be  determined  finally  by  the  spiritual  judge  (d). 
There  are  many  writs  of  prohibition  for  the  maintaining  of 
the  king's  rights  during  the  custody  of  the  temporalities; 
the  pope  and  his  partizans  endeavouring  to  encroach  on 
-  these  secular  claims,  either  by  refusing  clerks  who  were 
presented,  or  by  other  marks  of  opposition  (e).  There  is 
a  writ  of  prohibition  to  stop  a  suit  instituted  against  a 
bailiff  of  the  king  who  had  arrested  a  clerk  for  a  felony  or 
some  other  crime.  .If  a  suit  w^as  instituted  in  the  ecclesi- 
astical court  to  establish  the  legitimacy  of  children^  with 
view  to  a  claim  to  hold  per  legem  jinglia^  a  prohibition 
lay,  because  that  court  could  not  judge  of  legitimacy  quoad 
hareditatem  et  successionem,  unless  a  plea  was  depending 
in  the  king's  court,  and  bastardy  was  objected;  and  then 
tl^  trial  used  to  be  remitted  to  the  ecclesiastical  judge^  as 

(a)  Bract  401.  b.  (fc)  Ibid.  407.         *   (c)  Vid.  «nt.  I75r 

(rf)  Bract.  40«.'  b.  .     (e)  Ibid.  4<)3,  404. 
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has  been  already  frequently  mentidned.  A  profaibition 
also  lay,  if  the  eccleisiastical  judge  proceeded  in  an  inqui* 
sition  of  bastardy,  after  the  death  of  the  plamtiff  or  de* 
fendant(a). 

In  the  following  cases,  it  is  laid  down  by  Bracton,  that 
a  prohibition  would  not  lie  to  the  spiritual  court :  in  all 
spiritual  matters,  or  those  annexed  to  the  spiritualty,  in 
matters  matrimonial  or  testamentary,  or  where  penance 
was  to  be  enjoined.  Thus,  days  Bracton,  in  a  suit  relating, 
to  s^ny  tenement  per  pontifices  Deo  dedicatum,  and  so  held 
sacred,  as  abbies,  priories,  monasteries,  and  their  cemete* 
ties ;  or  concerning  things  quasi  sacra,  because  annexed 
to  the  spiritualty,  as  lands^  common,  estovers,  and  the  like 
given  to  a  church,  in  dotem,  as  it  was  called,  at  the  time 
of  dedication ;  if  the  church  was  spoiled  of  these,  and  a 
suit  was  brought  in  the  spiritual  court  for  restitution,  no 
prohibition  lay ;  though  this  privilege  was  not  allowed,  if 
the  lands  were  in  libera  etpuri  eleemosynd.  In  one  place 
Bracton  expresses  himself  as  if  a  suit  in  the  spiritual  court, 
when  for  a  liberty,  a  common,  and  the  like,  could  be  main- 
tained only  on  a  rec^n^  spoliation  (b);  though' in  another 
place  he  declares,  that  recent  spoliation  should  be  tried 
by  assise  (c). 

A  prohibition  would  lie  to  the  following  suits :  to  a  suit 
de  catallisclericotum  violeriter  ablatis,  or  for  tithes;  or 
for  the  value  of  them,  jf  they  were  sold  (d) ;  or  on  an  ob- 
ligation of  surety  for  the  purchase  of  tithes ;  of  a  promise 
of  money  ob  camam  fiiatrimonii,  not  s^o  if  the  promise 
was  of  a  tenement;  to  a  suit  for  a  legacy,  claiming  it  ut 
debitum;  or  for  the  legacy  of  a  debt  due  to  the  testator, 
and  acknowledged  and  proved  to  be  such  in  his  lifetime, 
because  it  so  becatne  a  part  of  the  testator's  goods,  which 
a  debt,  that  had  neither  beeti  proved  nor  confessed  in  his 
lifetime,  or  voluntarily  confessed  since,  was  not.  Such  a 
debt  could  only  be  established  by  suit  at  common  law ; 

(fl)  Bwi.  404.  b.  405.     (»)  Ibid.  408.     (c)  Ibid.  406.    {i)  Ibid.  407. 
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tUl  when  it  \vaj$  no  p^rt  of  the  goodsi  atid  so  co^ld  not  be 
be%v«eathed ;  it  biding  a  rule^  firsts  that  actbns  shoulcl  not 
be  bequeathed;  secondly,  that  the  e^cle^astical  judge 
should  not  have  <;ognisanoe  of  them  \  and  thirdly,  that  ex- 
ecutors should  have  no  action  for  a  debt  which  Mas  not 
ackiv>wledged  (a)  (that  is,  grounded  upon  a  j-ecognisance 
or  judgment)  in  Uie  life  of  the  testator.  If  goods  were 
bequeathed  and  sued  for ;  the  same  of  houses  ^iid  edifices 
in  some  cities  and  towns  which  tb^  tf  stator  had  purchas- 
ed, these  being  made  quasi  catalla  tesiatoriSf  by  his  owo 
disposition  of  thetp,  (though  it  was  otherwi^^  in  Londoii^ 
wb^re  prohibi^on  would  lie);  if  a  musfruct^s^  of  land,  as 
a  term  for  years,  was  bequeathed;  a  ususfrucfus  being  only 
a  chattel ;  in  all  the  foregoing  ca^es,  no  prohibition  would 
lie,  in  the  time  of  Bracton  (6) ;  for  as  the  spiritual  court 
'  was  in  unquestionable  possession  of  causes  matrimoniai 
and  testamentary,  the  abovem^ntioned  questions,  as  arising 
9ut  of  a  testam^t  or  marriage,  were  thought  natiy-aUy  tp 
belong  to  the  same  tribunal.  Illud  quod  prin^ipak  est- 
trahit  nd  se  quod  est  accmorium. 

It  is  laid  down  very  positively  by  Bracton,  that  in  a 
matter  purely  temporal  litigated  between  two  laymen,  thc^ 
jurbdictiou  of  the  cause  could  not  be  altered  by  any  priyi- 
lege  whatsoever }  and  he  instfmces  the  privilege  of  those 
who  were  cruce  signati,  which  he  considers  a9  aq  induU 
gence  warranted  by  no  law;  he  says,  that  no  oatb,tio^(2^j 
interpQsitio  (c),  no  voluntary  renunciation  of  the  parties 
could  change  the  jurisdiction ;  as  the  renunciation  of  the 
party  could  have  no  effect  beypnd  himself,  it  could  not 
restrain  the  king  in  prohibiting  a  foreign  jurisdictiQu  from 
encroaching  on  his  crown  aiid  dignity  {4y  '  ■    - 

{a)  Recognitum.  (6)  Bract.  407.  b: 

(c)  This  was  a  pretence  under  which^causes  were  drawn  into  the  spi- 
ritufll  coprt,  in  tbe  early  times  of  our  law,  as  hat  beoii  shewn  in  the  IbfS 
mer  part  of  this  Volume.    Vid.  ant.  164, 165. 
<rf)  Bract.  40a.  b. 
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The  jurisdiction  of  a  cause  depended  either  upon  the 
parties  and  the  cause  of  action  together,  or  on  the  cause  of 
action  singly.  Thus,  if  a  clerk  sued  a  layman,  or  a  layman 
a  clerk,  in  the  ecclesiastical  court,  on  a  matter  purely  tem- 
poral, a  prohibition  lay :  the  same,  if  a  clerk  sued  a  clerk  (a). 
In  these  cases  it  appears,  that  the  cause  of  action  was  the^ 
principal  ground  of  jurisdiction :  but  the  cause  of  action 
would  change  its  nature  from  spiritual  to  temporal ;  and 
so  back  again.  Thus  a  lay  chattel  became  spiritual,  when 
tithed ;  and  when  the  tidie  was  sold,  it  became  again  lay. 
Houses  and  other  lay  fees  in  cities  and  boroughs,  if  be- 
queathed by  will,  were,  as  has  been  seen,  construed  to  be 
of  a  spiritual  nature ;  but  when  the  will  was  executed^  they 
again  became  lay ;  and  so  of  many  others  (b). 

There  were  two  writs  of  prohibition,  one  to  the  judge, 
another  to  the  party ;  the  former  run  thus :  Pfokibemus 
'OobU  ne  placitmn  teiieatis  in  curid  ckristianitatis^S^c.  the 
latter,  Prohibemus  tibi  ne  seqnaris  placitum  in  curia 
christianitatis^  Sfc.  If  the  judge  to  whom  the  prohibition 
was  directed  thought  it  well  founded,  he  would  decree  a 
supersedeas  of  the  proceeding ;  if  he  doubted,  it  was  usual 
to  consult  with  the  king's  justices;  to  which  Consultation 
the  justices  would  make  answer  by  a  writ,  sometimes  in 
their  own  name,  and  sometimes  in  the  king's;  as  thus: 
Dilecto  in  Christo  tali.  Inspectis  Uteris  vestris,  quas 
nobis  transmisistis,  et  pleniits  intellectis,  (sine  prtejudicio 
melioris  sententia)  consuitationi  vestra  duximus  respon- 
dendum^  quid  si  res  ita  se  habet  sicut  in  consultation b 
vestrd  nobis  exposuistis,  videtur  nobis  quid  in  causa  istd 
bene  potestis  procedercy  non  obstante  regidprohihitiohe(c). 
If  no  such  writ  of  consultation  was  sent,  the  prohibitioh 
remained  in  force. 

.   It.  was  not  uncommon  for  the  ecclesiastical  judge  to 
baffle  a  ivrit  of  probibitiol)  by  hurrying  on  the  process 

<•}  Bract.  406.  (6)  Ibid.  41  ^  (e)  Ibid.  405.  b.  40<S. 
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against  the  party  bringing  the  writ,  and  ent^gling  him- 
in  a  sentence  of  excomnmnication.  When  a  person  had 
stood  excommunicated  for  forty  days,  the  bishop  uifed  to 
send  a  writ  to  the  king  intimating  this,  and  praying  the' as* . 
sistance  of  the  secular  arm ;  invocantes,  quid  minus  valet 
ecchsia  in  hdcpaHe,  dignetur  regia  supplere  majestas ;  the 
design  of  wliich  was,  that  the  party  should  be  apprehended* 
But,  upon  suggestion  of  the  fraud,  the  party  might  obtain 
another  writ  directed  to  the  sheriff  e^e  non  capiendo^  which; 
likewise  commanded  the  sheriff  to  attach  the  clerical  judge, 
that  he  might  answer  to  the  fraud.  Any  malicious  ^ppli*' 
cation  of  the  process  of  escommunication'might  be  com** 
bated  in  the  following  manner.  If  a  person  was  rightly 
excommunicated,  and,  having  continued  so  for  forty  days, 
was  imprisoned,  and  tendered  surety  for  being  forthcoming 
and  answering  to.  the  suit,  it  ought,  says  Br^cton,  to  be 
accepted ;  and  accordingly  a  writ  might  be  obtained,  com- 
manding the  sheriff,  that  if  the  ordinary  maliciously  refused 
a  sufficient  surety,  the^  sheriff  himself  should  take  it,  and 
order  the  prisoner  to  be  set  at  large  (a)-. 

If,  instead  of  the  above  device,  the  judge  Attacfament 

and  the  party  refused  obedience  to  th^  writ,  ^prohibition, 

they  might  both  be  attached  to  appear  either  coram  fege^ 

or  his  justices  de  banco,  or  the  justices  itinerant,  to  answer 

'  for  their  contempt.  This  writ  of  attachment  diffeired  some* 

what  from,  that  used  on  the  same  occasion  in  Glanville's 

time  (b) :  instead  of  repeating  the  prohibition,  as  it  did 

then,  it  now  began  like  other  writs  of  attachment :  Si  A. 

Jecerit  te  securum  de  clamore  suo  prosequendo,  tunc  pone 

per  vadium  et  salvos  plegios  B,  talem  ordinarium,  quid 

sit  coram  nobis,  as  the  case  might  be,  ostensunus  quare 

tenuerit  placitum  in  curia  christianitatis  de  laico  fctdo 

ipsius  A.  in  tali  villd  contra  probibitionem  nostram. 

Pone  etiam  per  vgdium  et  salvos  plegios  E.  quhd  tunc  sit 

(a)  Bract.  408,  409.  (&)  Vid.  ant.  175,  176. 
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ibi  osi€usuru$  quare  secutus  est  idem  pladtum  in  fl^fcm. 
cmia  ehristiatiitatis  cQntra  prohibiti<mem  »09iram;  e^ 
habea$  ibi  ti^mina  plegiorum  $i  hoc  bret>e,  Kc*  If  the 
judge  and  the  partjf  lived  ia  different  couotievy  tbw  there 
were  separate  writs  for  each.  The  process  was  tfie  saoie 
as  io  other  personal  attachments  (a),  of  which  we  shaU 
apeak  more  particularly  hereafter. 

When  the*parties  on  both  sides  appeared  in  court,  the 
plaintiff  statoJ  his  count,  or  declaration^  or^  as  Bracton 
calls  it,  intentio,  in  this  way :  Ego  J.  conqueror  d^B.quH 
me  injusie  vexaioit,  et  gravavit  trahendo  me  inplacitum  in 
eurid  christianitatis  de  laico  fitdomeo^  scilicet^  Kc.  unde 
damnum  ad  valefUiam,  Sic.  and  to  confirm  and  support 
his  declaration  he  should  add,  that  he  shewed  the  writ  pf 
prohibition  in  full  court,  and  that,  notwithstanding  ihisy  tbey 
proceeded  to  examine  witnesses,  or  to  excommunicaUon ; 
and  then  he  should  conclude  by  producing  a  sectf,  couaist* 
ing  of  two  at  least,  and  as  many  more  as  he  could  procure. 
If  the  secta  disagreed  in  their  testimony,  it  was  the  same  as 
if  none  had  been  produced ;  but  as  this  was  only  a  failure 
of  proof,  and  not  of  right,  the  defendant  used,  never- 
theless, to  be  enjbiued  not  to  proceed  in  the  eccle&^apti* 
cal  court.  If  the  secta  agreed,  then  the  defendants  were 
to  answer ;  and  this  might  be  done  several  ways. .  They 
might  plead,  that  it  was  a  case  of  spiritual  cognizance  where 
no  prohibiiion  lay ;  or  they  might  confess  it  to  be  temporal^ 
but  might,  for  plea  to  the  plaintiff  and  his  secta,  say,  that 
they  did  not  proceed  after  the  prohibition ;  or  that  no  pro- 
hibition was  tendered  to  th^n ;  and  then  each  defendant 
might  wage  his  law  duodecimi  mianu.  When  law  was 
^aged,  and  pledges  given  de  lege  faciefidd,  a  day  was  given 
to  the  parties  for  making  their  law;  st  which  day  they  might 
cast  an  essoin,  and  have  another  day  by  their  essoiners ;  at 

(a)  Bract.  409. 
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which  day  if  they  did  not  comey  nor  cast  an  essoin^  judg- 
ment was  passed  against  them,  and  they  were  Obliged  to 
pay  damages  to  the  plaintiff. 

If  they  appeafedy  they  were  to  produce  their  compurga- 
tors, who,  like  the  sectay  mi^ht  consist  of  their  friends  and 
acquaintance.  The  compurgatores  not  being  required, 
any  more  than  the  sectatoresy  to  be  equally  impartial  with 
recognitors ;  it  was  sufHcient  if  they  were  of  good  report, 
and  in  general  deservhig  of  credit;  and  they  needed  not 
be  of  the  same  rank  and  condition  with  the  person  produ- 
cing them.  The  words  in  which  the  law  was  to  be  made 
were  to  pursue  the  form  of  the  record :  if  they  varied 
therein,  th^  defendant  stood  convict;  and,  if  a  layman, 
was  committed  to  jail,  as  guilty  of  a  misdemeanor  against 
the  royal  dignity,  in  the  same  manner,  says  Bracton,  as 
if  he  had  committed  a  crime  of  lasa  majestas ;  if  a  clerk, 
then,  in  consideration  of  his  orders,  he  was,  according  to 
the  same  authority,  treated  more  mildly ;  though  he  does 
not  mention  the  sort  o^  penalty :  the  damages  used  to  be 
taxed  in  both  cases  by  the  justices  according  to  the  nature 
of  the  case. 

This  is  the  account  given  by  Bracton  of  the  manner 
of  proceeding  on  a  writ  of  prohibition ;  and  it  may  be 
presumed,  that  the  proceeding  in  other  personal  writs  was 
exactly  similar.  When  Bracton  comes  to  the  subject  of 
personal  actions,  he  breaks  off  abruptly  without  carrying 
the  reader  through  ther  whole  proceeding,  as  he  has  here 
through  the  proceeding  on  a  prohibition.  This  defect 
must  be  supplied,  if  possible,  by  what  is  to  be  picked  up 
in  other  parts  of  his  work,  and  particularly  from  the  pro- 
ceeding in  prohibition  which  has  just  been  related. 

Thus  far  of  questions  relating  to  the  juris-  Q^y^^^j  .j 
diction   of   spiritual  and    temporal   causes. 
Many  other  exceptions  might  be  made  to  the  jurisdiction ' 
of  the  judge.     First,  it' wad  to  be  seen,  whether  he  had  a 
proper  authority :  s^nd  in  order  to  ascertain  this,  it  is  di- 
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reeled  by  Bracton^  that  the  writ  by  which  the  justice  wai 
appointed,  after  reading  the  original  wrh,  should  be  read^ 
unless  the  original  writ  made  mention  of  his  judicial  au- 
diority.  If  the  judg^  delegated  his  authority  to  another, 
the  proceeding  before  such  delegated  person  would  be 
coram  nonjudice.  Certain  persons  bad  peculiar  privileges 
in  judicial  matters.  Thus,  the  Hospitalers,  Templars, 
and  many  others,  had  the  privilege  to  be  sued  no  where 
but  coram  ipso  rege^  vel  capitalijustitiario.  The  citizens 
of  London  were  not  to  answer  to  any  plea  out  of  the  city, 
except  de  tenuris  et  contractibusfotimecis.  The  barons 
of  the  cinque  ports  were  to  answer  no  where  but  apud 
Shypwey  (a).  It  is  said  by  Bracton  (6),  that  if  a  judge  was 
suspected  of  any  partiality,  favour,  sor  malice,  it  ought  to 
be  a  ground  of  exception ;  but  this  he  seems  to  give  as  an 
opinion  of  his  own ;  yet  he  lays  it  down  as  settled  law, 
that  the  jurisdiction  of  a  judge  might  be  declined,  upcHi  a 
real  cause  stated  \  as  for  consanguinity  to  the  plaintiff;  or 
being  his  friend,  or  companion,  or  counsel,  or  pleader  to 
the  plaintiff,  in  the  present  or  any  other  cause;  or  if  he  was 
an  enemy  to  the  defendant.  All  these  are  stated  by  Brae* 
ton  as  causes  of  exception  to  the  judge  exercising  his 
juris4iction  to  decide  between  the  parties  (c). 

When  the  jurisdiction  of  the  court  had  been  contro- 
verted and  established,  then  wa^  the  original  wiit  to  be 
read  again,  and  the  tenant  was  to  jmake  such  exceptions  as 
the  law  allowed  against  the  form  of  the  writ.  The  requi- 
sites to  constitute  a  legal  and  regular  writ  were  many.  It 
must  be  adapted  to  the  cause  of  action.  Thus,  says  Brac- 
ton, if  a  magnum  breve  de  recto patem  was  brought,  when 
Abatement  of  it  should  be  a  parvum  breve  clausum,  the  writ 
the  writ,      would  abate,  though  the  action  remained.  Writs 

(a)  Br9ct.411. 
(6)  This  was  a  good  exception  in  the  canon  law,  under  the  name  of 
Refufatid.     Corv.  Jus.  Canon.  279. 

(f)  Bract,  ill.b.  419.  / 
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should  be  brought  in  their  proper  order.  Thus,  where  ^ 
'  person  had  a  cause  of  action  that  would  entitle  him  to 
more  writs  than  one,  and  he  brought  a  writ  of  right,  he 
could  not,  generally  speaking,  afterwards  bring  an  inferior 
writ  to  recover  the  possession ;  though  there  were  instance^ 
where  a  demandant  had  gone  so  far  as  to  pray  a  view  in  a 
M'rit  of  right,  and  afterwards  was  permitted  to  sustain  an 
assise  of  novel  disseisin.  A  writ  failed,  if  it  was  ground- 
^  ed  on  the  mode  and  quality  of  a  fact,  when  it  ought  to  be 
grounded  on  the  fact  itself;  as  the  principal;  says  Bracton, 
should  always  be  determined  before  the  accessary.  Thus, 
as  has  l^en  observed  in  another  place  (12),  a  man  disseised 
with  violemce  should  not  bring  a  writ  qtuire  vi  et  annis^ 
because  it  only  went  to  the  quality  of  the  disseimn,  and 
not  to  the  recovc^ry  of  the  tenement, disseised  (6). 

It  was  required  that  a  writ  should  contain  in  it  neither 
falsity  nor  error.  It  should,  upon  the  ftice  of  it,  appear 
free  from  all  blemish^  This  seems  to  be  required  by  Brao- 
ton  mone  particularly  in  a  writ  patent;  and  whether  it  was 
patent  or  close,  it  should  have  no  rasure  i  yet  a  difference 
was  made  between  rasures.'  Thus,  if  it  was  in  statinga 
fact,  the  writ  faifed,  for  names  and  facts  should  be  stated 
with  fidelity ;  and  if  such  an  error  was  made  either  by  the 
chancellor,  or  by  some  clert,  or  the  sheriff,  or  the  attor- 
ney, the  person  guilty  would,,  according  to  Bracton,  be 
in  misericordid  to  the.Jcing  for  all  his  goods,  and  be  liable  to 
b^  punished  as  for  forgery.  If  a  false  seal  (c)  was  affixed, 
or  even  the  true  seal  falsely  applied,  that  is,  to  a  false  writ, 
this  was  considered  as  an  offence  of  majesty ;  and  the 
offender,  if  a  layman,  was  punished  capitally;  if  a  clerk^ 
he  was  degraded  and  rendered  infamous(£2).  A  writ  abated, 
if  obtained  upon  suggestion  of  falsehood,  or  the  suppres* 
sion  of  truth. 

(a)  Vid.  ant.  338,  d39.  (i)  Bract.  413.         (e)  rafsfuam/alforwf.' 

(rf)  Bract.  413.  b. 
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If  ^e  demandant  or  tenant  died,  the  writ  abated^  and 
the  action  too ;  but  if  they  were  more  than  one,  as  parce- 
ners having  one  right,,  then,  though  the  writ  abated,  yet 
the  action  survived  (a).    If  there  was  any  error  in  the  names 
or  persons,  in  the  county,  or  viU,  the  writ  abated.     If 
'  the  tenant  held  less  than  the  demandant  claimed,  the  writ 
failed ;  not  so  if  he  held  more.    If  pending  one  action  the 
demandant  brought  another  writ  for  the  same  cause  of  ac- 
tion, the  second  writ  abated.  We  have  before  said,  that  the 
writ  abated  if  the  demandant  died ;  it  was  the  san^e,  if  be- 
ing a  bishop,  or  an  abbot,  or  die  like,  he  was  deposed ; 
but  not  if  such  bishop,  abbot,  or  the  like,  were  tenant  in 
the  action ;  for  then  die  action  would  only  be  suspended 
till  a  successor  was  appointed ;  especially  if  the  action  was 
civil,  and  not  penal  (6):  if  it  was  both  civil  and.  penal,  the 
action  would  hold  both  adp<£nam  and  ad  restitutionemy  as 
long  as  he  lived;  but  if  he  died,  whether  before  at  aft^r 
deposition,  the  penalty  was  extinguished  with  the  person ; 
yet  an  action  would  lie  agdinst  the  successor  for  restitution 
by  another  writ.    A  personal  writ  abat^  by  the  deatli  of 
the  tenant,  whether  such  death  was  civil  or  natural,  but  the 
fK^tion  survived.    A  civil  death  followed  upon  an  entry 
into  religion;  and  if  this  was  procured  fraudulently  after 
the  purchase  of  the  writ,  it  seems  it  WQuld  not  abate  the 
writ.    If  the  demandant  in  his  declaration  exceeded  the 
limit  of  the  writ,  as  on  a  writ  of.  possession  to  count  for 
the  right,  the  writ  abated. 

Ill  short,,  almost  all  exceptions^  says  Bracton,  which 
cduld  be  alleged,  might  be  properly  ranked  among  pleas 
to  the  writ;  because,  if  they  went  to  the  action,  when  the 
.action  was  detennined,  the  writ  was,  of  course,  at  an  end : 
whfith^r  the  action  was  abated,  postponed,  or  suspended, 
so  was  the  writ.  It  was  the  opinion  of  some,  that  all  pleas 
to  the  writ  must  be  propounded,  simul  ei  semel,  in  one 

(c)  Bract.  4U.  (b)  Ibid.  414.  b. 
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^7li\  When  die  weft  was  abated  foy  reason  of  4nBy  4^ 
feet  or  ermVf  and  suefa  defect  or  error  was  corrected,  it 
was  considered  as  the  same  writ  and  die  same  action, 
though  it  was-actually  another  piece  of  parchment  and  ait- 
otfaer  seal ;  and  therefore  neither  the  declaration  or  count, 
nor  ^e  attorney,  needed  be  changed  (h).       « 

If  the  writ  was  open  to  no  exception,  then  pieas  to  tbe 
the  defendant  was  to  see  if  there  was  any  persoo. 
against  the  person  6f  the  plaintifF,  so  as  that  he  could  :iiot 
at  nil,  or  at  least  not  at  Miat  time,  nake  his  demand .  Tfaus^ 
it  might  be  urged,  that  die  demandant  was  a  servu$,  or  a 
bastard,  or  sukuIo  mortuus;  that  he  was  mad,  and  non 
Sana  tnefith;  or  born  deaf  and  dumb;  or  aJeper;  tiiat 
lie,  or  soine  ancestor,  had  been  s^tainted  of  felony;  that 
he  Wits  a  minor.  If  a  person  was  appeded  of  felony,  he 
eould  not  bring  a  civil  suit  till  he  ha^  'defended  kimself ; 
nor  could  a  defendant,  tmder  such  circumstances^  be 
bouild  to  answer*  It  was  a  good  plea  to  say,  that  the 
plaintiff  was  in  confederacy  wkh  4fae  king's  enemies,  or 
was  ftf  allepance  to  the  king  ci  France ;  or  to  say,  that 
he  w^'exeommunicated(r).  It  might  be  said,  that  ilhe« 
demandant  had  no  right,  but  as  parcener  with  another;  or 
in  right  of  liis  wif^  so  as  lie  could  no  more  siie  without 
lier  than  die  witliout  him(/j).  Of  some  of  these  pleas  iv^e 
shall  |i6w  speak  more  particularly. 

The  plea  of  bastardy  was  peremptory ;  for,  if  proived, 
it  excluded  the  demandant  for  eve(r  from  making  anyclaim« 
It  was  ah^ays  required,  that  tbe  special  matters  should  hie 
stated  in  the  plea.)  odierwise,  there  would  be  an  obsonrity 
and  do6bt,  whether  the  bastardy  should  be  tried  by  tbe 
eeclesiartical  court,  or  not  Thus,  having  said  nihil  jvni 
habes  interrd  petitd  quia  bastardus  es,  it  diould  go  tm, 

-(a)  Bract.  4lS.  (i^)  Ibid,  415. b. 

Xc)  The  teprosy  of  the  ininil,  iit'Bytfcton  tiftHs  it,  like  that  «f  the  Aa^ 
as  it  excluded  the  unhappy  object  from  the  commonion  of  iaei%  so  it 
precluded  him  from  doing  any  lawful  act. 

(4O  Bract,  415.  b.  41 6. 
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quia  pater  tuu8  nunqimm  deitponsavii  mafrem  tuam ;  or 
"thus^  quia  inter  pairem  tuam  et  matremtuam  contractum 
fuit  niatrimonium  illegitimum  ex  qua  prius  contraxit  cum 
quadam,  qu€R  vixit  tempore j  quando  contrpxit  cummatre 
tud  ;  in  b^th  mrhich  it  appears,  tliat  inasmuch  as  the  ques- 
tion arose  upon  the  marriage,  it  must  be  tried  by  the  eccle- 
siastical court.  But  ii*  it  was  thus,  quia  natusfuisti  per 
tantum  tempus  ante  sponsalia  vel  matrimonium  contract 
turn  inter  patrem  tuum  et  matrem  tuam ;  then  in  such 
case,  as  the  marriage  was  admitted  on  both  sides,  it  is  the 
opinion  of  Brae  ton,  that  the  question,  whether  bom  before 
marriage  or  after  ("a^,  might  very  well  be  enquired  in  the 
king's  court. 

We  have  before  seen  what  scruples  had  been  raised  bj 
the  ecclesiastics  upon  this  question  of  natus  antematrimo* 
riium,  and  what  a  positive  declaration  was  niade  by  the 
king  and  barons  in  the  statate  of  Mertou,  passed  intbe 
twentieth  year  of  this  reign  (6).  The  matter  was  not  suf- 
fered to  rest  there.  We  are  told,  that  in  the  same  year  the 
.  king  held  a  council,  consisting  of  several  bishops  and  lords, 
.and*that  it  was  agreed  by  them  all>  that  whenever, the  issue 
^  of  natusmante  matrimimium.vixase  in  the  king's  courts,  the 
plea  should  be  transmitted  to  the  ordinary;  and  that  an  in- 
quisition being  made  by  him  in  precise  words>  tttrian  talis 
natus  sit  ante  matrimonium  vel  post,  he  should  send  his  9n* 
swer  to  the  king's  court  in  the  same  words  preciselj^,  with- 
out any  cavil  (c):  that  in  taking  such  inquisition,  all  appeal 
should  cease,  as  in  other  inquisitions  of  bastardy  transmit* 
ted  to  the  ordinary;  and  particularly,  if  there  should  be 
need  of  an  appeal,  that  it  should  not  be  made  out  of  .the 
kingdom.  It  was  commanded  that  this  should  be  the  prac* 
tice  in  future.  This  regulatioti'  intirely  precluded  the  or- 
dinary from  giving  any  judgment  on  the  legitimacy^  and 
confiaed  him  to  the  single  enquiry  of  the  fact^  which  he 

(<)  Bract.  416.  {6)  yid.  ant.  26«.         (<)  Sme  a%4  emUatione. 
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Was  required  to  certify  in  the  very  terms  of  the  issue, 
leaving  the  king's  judges  to  make  their  own  conclusion 
iipon  it ;  which  is  precisely  what  GlanviUe  lays  down  as 
the  law  upon  this  subject  (a).  But,  before  this  provision 
of  the  council,  a  practice  had  obtained,  as  we  have  just 
said,  of  trying  this  special  question  of  bastardy  in  the  king's 
court  Thus,  in  the  eleventh  year  of  this  king,  in  a  writ  of 
mortancestor,  the  jurorsfound  that  the  demaixdant  was  not 
the  next  heir,  being  bom  in. adultery  before  marriage.  It 
seems  to. have  been  considered  as  in  the  Section  of  the 
king's  judges,  whether  they  would  send  such  an  inquisition 
to  be  made  in  the  ecclesiasticjil  court,  or  wonld  try  the 
questionin  their  own  (&).  .  -^  '  ' 

It  is  not,  however,  improbable,  that  it  depended  upon 
the  form  of  the  issue,  which  court  should' be  resorted  to, 
or  finally  relied  on,  for  the  trial  of  this  question;  for  if 
the  demandant  replied  generally  quhd  legitimus,  without 
answejing  to  the  special  matter,  and  this  obscure  issue  \V3a 
sent  to  the  ecclesiastical.court,.that  court  would  probably 
certify,  generally  quid  legitimus ;  but  this  would  be  such  a 
failure  in  the  ecclesiastical  court,  as  to  induce  the  judges 
to.  cause  an  inquisition  to  be  m^de  in  the  king's  court  on 
the.special  matter :  the  same,  if  the  reply  had  met  the  spe- 
cial matter,  and  the.ecplesiastical  court  had  certified  gene- 
rally quid  /egi/iV/ms;  though.  Bracton  seems  to  think,  that 
such  a  general  and  obscure  reply,  to  the  special  cause  of 
bastardy  would  pass  for  no  reply  at  all,  and  that  the  de- 
mandant would  be. barred  for  want  jof  a  replication ;  and 
that,  if  he.was  a.defendant,:^  there  would,  in  like  manner, 
be  judgment.^gaipst  him  for  want  of  a  defence. 

There  were  some  quei^tions  of  bastardy  that  would 
aot,  under  any  pretence,  be  transmitted  to  the  ecclesias- 
tical judge;  as  in  case,  of  a  posthumous  (c)  or  a  suppoai*- 

(a)  Vid.  ant  111.  (b)  Bract,  417.  (c)  Ibid.  417. 
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titiotts  child ;  or  where  the  fieither  had  been  ab^nt  from  the 
.  mother  abroad,  so  as  to  leave  no  presumption  of  legiti- 
macy^ which,  however,  depended  upon  the  dbtance  and 
the  probability  of  access  (a).  The  plea  of  bastardy  would 
not  lie  between  persons  of  the  same  blood,  in  a  possessory 
action,  (though  it  might  between  strainers),  nor  in  a  plea 
de  consanguinkate,  any  more  dian  in  an  assi$a  mortis  an^- 
tecessoris,  because  a  question  of  bastardy  between  sudi 
parties  was  always  upon  the  mere  right,  if  the  inheritance 
descended  from  a  common  ancestor;  and  so  a  question  of 
right  would  be  agTtated  in  an  action  grounded  <»ily  upon 
tiie  possession.  It  might  be  urged  that  such  a  plea  was 
good,  by  the  above  rule,  because  a  bastard  was  in  truth  a 
mere  strainer  as  to  the  true  hieir;  yet  Bracton  thought 
not ;  for  it  Was  at  least  doubtfiit  whether  he  was  not  legi- 
timate. 

When  bastardy  was  pleaded^  and  the  other  party  main- 
tained his  legitimacy,  it  seems-  there  was  no  rule,  wli^tfaer 
the  bastardy  or  the  legitimacy  should  be  proved,  except 
this,  tibat  the  party  who  vms  ejetra  seisinam  shovM  prove 
his  plea,  the  person  who  was  in  seisin  having  no  need,  as 
Bracton  says,  to  make  out  either  one  or  the  other ;  and  this 
was  the  governing  rule,  whether  the  plea  came  from  the 
tenant  or  demandant  (6)  :  so' that  in  this  issue  the  point  to 
be  proved  was,  sometimes  me  legitimacy,  and  sometimes 
file  bastardy,  according  as  the  onusprobandiMtBs  imposed- 
by  the  above  rule.  ^  '^ 

Writ  to  the  The  writ  to  the  ordinary  in  cases  of  bastardy 
orfinary.  ^Jiffered  very  little  from  that  used  in  the  time 
of  GlanviUe.  It  recited  that  a  suit  was  commenced,  and 
that  bastardy  was  objected  to  one  of  the  parties :  Etideo 
vobis  mandamus,  quid,  cowvocaiis  coram  vobis  convocan^ 
dis,  rei  veritatem  inde  diligenter  inquiratis^  videlicet, 

(a)  Brtct  4ia.  (^}  Ibid.  418,  %. 
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utrum  A.  8fc.  Et  inquisitionem^  quam  inde  feceritiSf  scire 
faciatis  nobis,  vel  jusHtiariis  nostris  talibus  per  literal 
vestras  patentes.  Teste,  S^c.  and  so,  mutatis  mutttndi$, 
according  to  the  special  cause  of  bastardy.  Thece  was 
thisdifference  between  the  writ  of  natiis  antematrimonium 
in  the  time  of  Glanville^  and  that  now  in.  use,  that  they 
no  longer  inserted  jthese  words^  et  quoniam  hujusmodi  in' 
quisitio  pertinet  ad  forum  ecclesiasticum ;  an  alteration 
which  probably  had  taken  jdace  since  the  statute  of  Mer- 
ton,  and  the  abovementioned  provision  of  the  council  on 
that  subject.  The  same  was  observed  if  the  ordinary  wa« 
directed,  as  he  sometimes  was,  to  inquire  concerning  the 
legitimacy  of  a  posthumous  child ;  both  these  questions 
being  triable  as  well  at  common  law  as  in  the  spiritual 
court.  But  the  above  fom^of  words  was  retained  in  all 
cases  that  were  purely  of  ecclesiastical  cognisance. 

When  the  writ  was  sent  to  the  ordinary,  the  plea  re- 
mained sine  die  in  the  king's  court  till  Ike  inquisition  was 
returned.  The  ordinary  was  to  proceed  to  make  inquisi- 
tion in  the  presence  of  the  parties^  if  they  chose  it(a),  and 
when  made,  there  lay  no  appeal.  When  the  inquisition 
was  returned,  the  plea  and  the  other  party  were  summoned. 
The  effect  of  a  legitimacy  proved  in  this  way,  if  confirmed 
by  a  judgment  in  the  king's  court,  was,  that  the  party 
became  legitiimate  against  all  the  world,  unless  any  fraud 
could  be  proved  in  Ae  method  of  proving  it,  and  in  die 
inquisition.  A  fraudulent  inquisition  might  be  obtained 
in  this  way.  A  demandant  might  bring  several  writs  for 
recovery  of  land,  and  procure  one  of  the  tenants  to  abject 
4>astardy,  and  to  suffer  an  inquisition  to  pass  in  his  favour, 
for  want  of  coQte8.ting  the  proofs  of  legitimacy.  Legiti- 
macy, when  regularly  proved,  was  good  against  all  the 
worlds  Und  the  beir  of  sudh  person  was  likewise  entitled 

(fl)  Bract.  419" 
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IQ  the  benefit  of  it  It  was  a  rule^  that  no  pjerson's  logiti- 
macy.could  be  questioned  after  his  death  by  plea  pleaded, 
as  he  could  not^  says  Bracton^  make  an  ansWer  to  it;  birt, 
notwithstanding,  it  might  be  inquired  perpatriam  whether 
such  person  was  a  bastard  or  not,  in  the  same  manqpr  as 
the  question.whetfaer  a  person  held  in  free  tenure  or. in  vil- 
.lenage ;  although  it  could  not  be  inquired,  after  his  death, 
l^onceming  the  personal  condition  of  such  person  (a). 
.When  profession,  or  entering  into  a  religious  life,  was  ob- 
jected^ this  issue  was  always  transmitted  to  the  inquiry  of 
the  spiritual  court  {b). 

.  _  .  ..  The  plea,  of  minority  of  the  demandant,  was 
only  a  dilatory  exception,  that  did  not  abate 
the  writ,  but  suspended  the  action  till  he  came  of  age,  . 
at  which  time  the  plea  woj^d  be  resummoned.  .Xhere 
were  some  actions  which  a  minor  might  bring,  and  some 
which  he  might  not.  **A  minor  might  demand  his  own 
seisin  by  assise  o£  novel  disseisin,  and  the  seisin  of  his  an- 
cestor hj'assisa  mortis  antecessoris;  but  when  he  had  so 
recovered,  he  was  not  obliged  to  answer  either  for  the  pos- 
session or  right,  till  he  was  of  age:  yet  he  could-.not  de- 
mand land  in.  free  socage  of  his  ancestor's  seiun,  in  a  writ 
of  right,.,  before  he  was  fourteen  years  old,  noi:  feudum 
militare  til  he  was  completely  twenty-one  years  old.  On 
the  other  hand,  a  minor  was. bound  to  answer  as  well  .upon 
the  right  as  upon  the  possession,  if  he  had 'been  enfeoffed 
of  the  land  in  question  during  his  'minority;  and. would 
have  all  the  privileges  of  essoins,  vouching,  and  the  like, 
except  that  he  could  not  appoint,  an  attorney,  and  conse- 
quently he  could  not  have  the  essom  de  maloJectL  A 
minor  was  obliged  to  answer  for  a.  fact  and  injury  of  his 
own,  in  a  civil  or  criminal  suit.  Thus,  he  was  liable  to 
an  assise  of  novel  disseisin,  and  to  a  suit  for  jdower.  But 
where  a  grandmother  had  neglected  for  ten,  twenty,  or 

(•)  Bract  42Q.  Q)  Ibid.  4SS.  h. 
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thirty  years,  during  the  life  of  h&f  son,  to  demand  dower, 
and  brought  a  writ  against  the  grandsoil;^  she  was  obMged 
to  wait  till  he  was  of  age,  on  account  of  the  probabi* 
Kty  that  she  had  agreed  with  her  son  and  released  the 
^laim(a). 

A  minor  was  obliged  to  answer  in  a  matter  that  con- 
cerned the  king.  For  such  purpose,  an  inquisition  might 
be  made,  whether  his  ancestor  died  seised  ut  de  fxdo, 
without  prejudicing  the  heir.  A^minor  must  answer  to  a 
fine,  if  pleaded ;  but  if  he  was  vouched  by  virtue  of  a  fine, 
be  need  not  answer;  though  he  would  be  obliged  to  an* 
swer  in  zmrrantia  carta.  A  minor  must  akiswer  in  (zssisa 
mortis  antecessoris,  and  in'^very  other  plea  concerning  any 
thing  of  which  his  Ancestor  did  not  die  seised  in  dominico 
ut  defadOfhnt  concerning  nothing  of  which  he  died  seised 
fit  dominico  ut  de  fasdo.  If  a  minor  lost  by  assise  in  a 
writ  of  possession,  he  might,  when  of  age,  recover  in  a  writ 
of  right.  A  minor  must  answer  as  Wtll  on  the  fact  of 
another  as  on  his  own,  so  as  to  make  restitution,  though 
not  quoad  panam;  as  when  a  writ  of  entry  was  brought 
immediately  after  the  death  of  the  ancestor  who  haS  com- 
mitted disseisin.  A  singular  instance,  where  the  privilege 
of  infancy  was  dispensed  with,  is  mentioned  by  Bracton. 
A  man  bound  himself  and  his  heirs  to  ansWer  whether 
they  were  of  age  or  jiot  This  obligation  was  made  in 
and  by  the  advice  of  the  court,  and  the  heir  was  adjudged 
to  answer,  though  a  minor. 

In  the  case  of  inquisitiond  taken  for  the  king,  a  minor 
might  have  a  writ  to  the  following  ^fFect,  to  save  himself 
from  being  affected  thereby.  Rex  vie.  salutem.  Pracipi* 
mus  tibiy  quhdnon  implacitesvel  implacitari permittas  A^ 
qui  est  infra  atatefn,  ut  dicitur,  de  libero  tenemento  suoin 
viUi,  ^c.  donee  idem  A*  sit  atatis  quid  polsit  et  debeat 

(a)  Brapt.  421.b,49«.  ^ 


410  HENRY  III.  CHAP.  VII. 

secundum  legem  et  comuetudinem  jtnglia  de  tenemmto 
respbndere  (a).  If  a  minor  was  vouched  to  warranty  in  the 
county,  be  might  have  the  following  writ  to  the  sheriff: 
Pi  iecipimus  tibi,  quhd  non  permittas  quid  A*  implacitet 
JB.  de  tantdjerri  cum  pertinentiis  in  tali /villa,  unde  idem 
jt.  trahitad  warrantum  C  qui  est  infra  atatem,  et  war- 
rantus  ejus  esse  debet j  ut  dtcit,  donee  idem  C.  sit  talis 
plena  atatis  quhdpossit  et  debeat  secundum  legem  et  con^ 
suetudinem  Anglia  terram  warrantizare. 

If  there  were  more  demandants  than  one,  as  parceners, 
and  one  was  a  minor,  it  would  be  a  good  plea  against  all  r 
the  same,  if  parceners  were  tenants^  So  if  a  man  seised 
in  right /)f  his  wife  was  tenant  to  a  writ,  together  with  her, 
and  she  was  within  age,  the  plea  against  both  would  re« 
main  sine  die  till  she  was  of  age :  not  so  if  the  husband 
was  a  minor ;  because,  says  Bracton,  a  woman  might.  By 
>contriving  such  a  marriage,  defeat  suits  against  her  re* 
specting  her  own  lands.  If  the  husband  and  wife  were 
demandants,  and  she  was  a  minor,  and  married  before  the 
trrit  purchased,  the  plea  would  remain  quousque:  if 
she  married  after,  the  writ  abated,  should  the  tenant  so 
please,  or  the  action  was  suq^ended  till  sife  was  of 
age  (6). 

Such  consideration  was  shewn  to  the  feeble. condition 
of  a  minor,  that  his  estate^  whether  in  services  or  tenements, 
descended  to  him  from  his  ancestdr,  who  was  pe€U:edbly 
seised  thereof  anno  et  die  quo  vivusj  et  mortuusfuit,  was 
Hot  to  be  called  in  question  till  he  was  of  fuH  age.  So,  on  the 
other  hand,  if  a  minor  demanded  services  that  were  ndt  due 
to  him,  and  the  tenants  9ileged(c)  quietanciam  quo  die  et 
anno  antecessor  vivus  et  wior^titi5,,they  need  not  answer  tiH 
he  was  of  age.    A  minor  was  not  obliged  to  answer  to  any 


(«)  Bract.  422.     {h)  Iliid.  433.    (c)  Qutrtoncuwi,  pescsiible  vkan^ 
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eharta-tiH  he  was  of  age  (a).  Thb  held  qot  only  in  ser- 
vices or  tenements,  but  in  rights  and  liberties,  by  which  the 
tenements  of  others  were  affected ;  aa  a  liberty  to  make  a 
road,  build  a  mill,  and  (he  like.  Although  he  did  not  ac- 
tually use  these  easements,  yet  he  was  considered  in  posses- 
sion thereof  till  ejected  or  disseised ;  and  such  a  seisin 
iifTOuld  descend  upon  the  heir,  whose  estate  therein  was  not 
to  be  changed  during  his  minority  (6). 

To  a  plea  of  minority  in  a  writ  of  right,  or  assisa  mortis 
antecessoris  against  a  guardian,  the  demandant  might  reply, 
that  he  was  of  full  age,  as  appeared  by  all  his  lords  having 
restored  his  inheritances  to  him ;  or  he  might  say,  he  had 
.  proved  himself  of  age,  either  by  inquisition  per  patriam^ 
or  before  certain  justices.  To  this  it  might  be  rejoined^ 
that  his  inheritances  were  restored  to  him  j^eryraztcJem ;  or 
that  the  jurors  had  sworn  falsely,  or  that  the  justices  had 
been  deceived/  The  only  sufficient  and  complete  proof  of 
full  age  was,  that  by  the  parents,  and  the  examination  of 
witnesses ;  all  others,  as^  inspection  ^nd  the  like,,  were 
held  only  to  induce  a  presumption :  yet,  says  .Bracton,  if 
the  justices^  upon  sight  of  the  person,  judging  from  his 
stature  and  other  circumstances,  pronounced  him  to  be  of 
age,  his  age  was  confirmed  by  judgment,  and  coyld  not 
lie  again  disputed.  Should  the  justices  hesitate  to  pro- 
nounce an  opinion,  then  recourse  was,  of  necessity,  had 
udprobationempatria  etparentum.  This,  says  Bractoo, 
was  to  be  done  by  twelve  lawful  men,  or  more,  if  necessary, 
some  of  whom  were  to  be  exparentela  ef  the  person  who 
said  he  was  of  age,  the  rest  were  to  be  strangers :  all  these 
were  to  be  unsuspected,  and  were  tp  decide  the  truths 
upon  their  oaths  (c).  Another  presumption  of  full  age 
was,  a  conclusion  arising  firom  the  party  having  brought 
actions  as  a  person  of  full  age,  which  was  an  admission 
that  would  preclude  him  from  pleading  his  infancy  to  any 
action  brought  against  himself;  whereas  a  proof  of  full 

(a)Xnft.  4)9.  (;)  Ibid,4S4.  (c)  I))id,4S4.K    ^ 
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age  by  jurors,  according  to  some  opinions,  was  not  beld 
conclusive  against  other  persons,  because  the  jurors  might 
perhaps,  swear  falsely. 

If  the  minor  was  demandant,  the  proof  was  made  witb^ 
out  any  resummons ;  but  if  he  was  tenant,  and  pleaded  his 
minority;  then  the  proof  was  not  made  till  after  a  resum- 
mons. This  was  sued  out  by  the  demandant ;  and  on  the 
return  if  tbete  was  any  doubt,  then  they  entered  upon  the 
proof  in  the  way  before  mentioned  (a).  .       ' 

Excommuni-      The  excommuuication  of  the  demandant 

cation.  ^^g  Q^jy  ^  dilatory  plea.  This  was  to  be 
proved  l)y  the  letter  of  the  ordinary,  or  some  judge  dele- 
gated by  him' with  proper  authority.  To  this  exception  it 
might  be  replied,  that  he  was  absolved  upon  an  appeal,  or 
that  the  cause  of  his  excqmmunication  was,  his  not  obey- 
ing the  ecclesiastical  judge  in  a  question  of  lay  fee,  and  the 
like  (A).  -We  -have  seen  before,  that  when  a  pierson  had 
.  been  excommunicated  for  forty  days  the  ordinary  used  to 
certify  this  contempt,  and,  upon  receipt  of  the  bishop's 
letter,  the  chancellor  would  issue  ^  writ  to  the  following 
effect,  directed  to  the  sheriff:  Significavit  nqbis  venerO' 
bilis  pater  N.  per  literas  suas  patentes,  quod  A*  oh  ma- 
nifestam  contumaciam  suam  lexcommunicatus  est,  nee  se 
'Cult  per  censurdm  ecclesiasticam  justiciari.  Quia  veri 
pot  est  as  regia  sacrosanct  (R  ecclesia  in  querelis  suis  deesse 
non  debet y  tibi  pracipimus,  quid  pnvdictum  A*  per  corpus 
mum  (secundum  consuetudinem  A?fgliie)  justicies,  donee 
sacrosahcta  ecetesia  tarn  de  confemptu  quim  de  iryurii  ei 
illatdfuerit satisf actum.  Teste,8^c.  Wheii the  personwas 
taken,  and  had  satisfied^*the  ecclesiastical  judge,  he  might 
bedischarged,atthe  command  of  the  bishop,  bythe  follow- 
ing writ  to  the  sheriff:  Quia  venerabilis  pater  N.  episcopus 
significavit  nobisy  quod  A.^quantum  admandatum  suumi 
tt  capiy  et  per  corpus  suum  ianquam  cont^nentem  claves 

(a)  Bract.  426.  {b)  Ibid.  496.  k. 
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ecclesiajusticiaripraceperimusy  benefidum  absolutionis  sm- 
pendit,  tibipracipimusquhdciprisond  nostrd  qua  detinetur 
ipsum  deliberari facias  quiet um,8^c.  .As  no*one  could  be 
taken^  so  nonecould  be  discharged^but  by  the  command  of 
the  bishop ;  the  law  not  giving  such  credit  to  an  archdeacon, 
or  other  delegated  judge ;  becai^se,  says  Bracton/reor  in 
episcopos  coercionem  habet  propter  baronidm:  nor  was  the 
party  to  be  discharged  till  he  had  satisfied  the  ecclesiastical 
judge,  unless  where  an  excommunication  was  obtained  by 
a  false  suggestion  of  the  ordinary  himself,  or  the  malice  of 
an  adversary,  in  order  to  preclude  the  party  from  the  right 
to  Bring  an  action ;  in  which  case  a  writ  used  to  issue  to 
the  sheriff,  reciting  tlie  fraud,  and  commanding  him  to  dis- 
charge Ae  injured  person  upon  sureties,  nisi  captusfuerit 
aiid  occasionCy  quare  deliberari  non  deheat.  We  have  be- 
fore seen  that  where  siich  malicious  proceeding  was  ap- 
prehended, the  party  might  be  beforehand  with  the  ordi- 
nary, by  the  writ  de  non  capiendo  (/i), 

Participes  were  either  co-heirs  or  parceners, 
or  such  as  were  afterwards  better  known  by  the  ^^^^^^* 
name  of  jointenants.  If  an  action  was  brought  by  one  of 
several  parceners,  it  might  be  pleaded,  quhd  non  teneor  ad 
hoc  breve  respondere,  quia  si  jus  haberes,  participes  habes, 
qui  tantundemjurii  haberent  in  se  quantum  et  vos,  scilicet 
A.  et  B.  To  this  it  might  be  replied,  that  all  who  could 
claim  any  right  were  named  in  the  writ  (6),  and  no  right 
was  in  A.  because  he  was  a  bastard  ;  nor  in  JB.  because/ 
born  of  a  villain,  although  his  mother,  from  whom  he 
claimed,  was  free :  he  might  say,  that  the  other  parcener 
was  in  ligeance  to  the  king  of  Frftnce,  or  that  his  ancestor 
.committed  felony,  and  many  other  matters  might  be  re- 
plied to  shew  that  the  parceners  not  named  had  no  right  (c). 
If  parceners  were  all  of  capacity  to  sue,  and  some  brought 
a  writ,  and  recovered  without  naming  the  others,  Bracton 

(«)  Bract.  487.  (i)  Ibid.  49«.  j  (c)  Ibid.  428.  b. 
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says,  it  was  the  duty  of  the  judge  to  take  care  that  the  in- 
terest of  those  not  named,  suffered  no  injury  by  this  fraud. 
If  they  were  all  earned,  and  some  declined  proceeding,  yet 
'  the  writ  would  stand  good,  and  those  v^ho  did  not  appear 
would  be  summoned,  quhd  sint  ad  sequendum  simul  with 
the  other  parceners,  thus :  Summoneper  bonos  sum.  A.  et 
JB.  qiihd'sint  coram  justitiariis  nostris  dicy  S^c.  et  loco,  Sfc. 
ad  sequendum  cum  C.  et  D.  de  tanta  terrd  unde  pnedicti 
C.  et  D.  clamant  dtias  partes  versus  E.  ut  rationabilem 
partem  suam,  quiz  eos  contingit  de  hareditate  JR.  ciyus 
haredes  ipsi  sunt,  et  unde  preedictus  E.  dicit  quhd  non  vult 
pradictis  C  et  D.  respondere  sine  pradictis  A.  et  B:  ut 
dicit;  et  habeas  ibi,Sfc,  (a) 

If  the  writ  was  brought  against  one  parcener,  he  mighty 
in  like  manner,  plead  this  to  the  writ.  But  there  was  some 
difference,  whether  the  inheritance  was  divided  or  not :  if 
not,  and  they  held  in  common,  each  had  the  same  right 
to  the  whole ;  not  indeed^to  himself,  but  only  in  common 
with  the  others ;  or,  as  they  expressed  it,  totum  tenet y  et  nU 
Ml  tenet y  scilicet  totum  in  cpmmuniy  et  nihil  separatim  per 
se.  If  the  inheritance  had  been  divided,  and  each  held  pro 
parte,  the  other  parceners  need  not  be  named :  yet,  on  di9 
other  hand,  says  Bracton,  the  tenant  was  not  bound  to 
answer  without  his  parceners,  and  in  prudence  he  ought 
not ;  for  if  he  did,  and  he  lost  the  land,  he  could  have  do 
regressum  against  his  parceners  to  obtain  a  contribution. 
The  tenant  therefore,  if  he  pleased,  might  have  a  writ  to 
summon  them  i^SummonCy  Sfc.  quod  sint  coram  justitiariis, 
Sfc.  AD  RESPONDENDUM  C.  siMtuL  CUM  D.  de  tantd 
terra,  Sfc.  quam  idem  C.  in  curiA  nostra  clamaiyS^c.  et  sine 
quibus  pr^dictus  D,  non  vult  respondere  eidem  C  cum 
pradicti, S^c.  sintparticipes ipsim D.  deterrdpradictd, S^c. 
Should  they  appear,  they  might  answer  together  with  the 
tenant;  but  if  they  declined  answering,  the  plea  still  pro^ 

(a)  Bract.  4«9. 
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ceeded;  and  whether  they  appeared  or.not|  the  tenant, 
if  he  losty  would  be  intitled  to  contribution.  If  the  in- 
Jheritance  was  not  divided,  then  all  the  parceners  must  be 
made  parties ;  but  upon  a  plea  that  there  were  other  par* 
cenersy  the  demandant  might  reply  such  matter  as  would 
disable  them  from  claiming  any  right,  and  theretbre  as  not 
being  persons  who  need  be  named  in  the  writ,  the  same 
as  was  before  said  in  the  case  of  a  demandant  (a). 

If  there  was  no  plea  to  the  person,  either  of  pieat  to  the 
the  demandant  or  tenant,  the  next  considera-     action, 
tion  was  such  as  might  arise  upon  the  matter  itself.     The 
thing  in  demand  ought  to  be  stated  with  certainty;  in  which 
the  count  or  declaration,  or,  as  Bracton  calls  it,  the  intentio, 
or  narratiOf  should  correspond  with  the  writ(i).     Per- 
haps the  tenant  iivthe  action  was  not  tenant  of  the  land, 
or  was  tenant  only  of  a  part;  or  perhaps  he  held  it  only 
in  the  name  of  another.     Thus  he  might  hold  it  in  ward,  s 
in  vadium,  at  will,  or  for  term  of  years ;  in  either  of  which 
cases  the  writ  should  be  brought  not  against,  him,  but 
against  the  person  in  whose  name  he  was  seised;  and  if 
this  was  pleaded,  it  would  abate  the  writ  (<;).  In  such  case 
he  might  plead,  generally,  nofi  tenet,  or  that  the 
freehold  was  not  in  him.     If  he  put  himself 
upon  the  country,  for  the  truth  of  such  a  plea,  and  it  was, 
found  against  him,  he  would  lose  the  land  in  question,  as 
a  penalty  for  his  false  plea :  the  same,  if  he  said  he  did 
not  hold  it,  but  another  did.     But  if  he  admitted  that  he 
held  part,  and  said  that  another  held  the  rest,  and  this  was 
found  against  liim,  he  did  not  lose  the  whole,  nor  a  part 
4>n  account  of  his  false  plea,  but  the  suit  went  on,  and  he 
was  to  answer  for  ihe  whole.    He  might  plead  that  he  onc6 
held  the  land,  but  that  he  did  not  at  the  present  time  (d). 
Jf  this  was  owing  to  an  alienation  before  the  purchase  af 


(«)  Biact,  430.       (0  Ibid.  i9U       (0  Ibid*  491  b.        (<Q  Ibid.  438. 
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the  writ,  no  fraud  could  be  objected ;  nor  indeed,  if  after 
ike  purchase,  provided  he  was  ignorant  of  the  writ.  In 
some  cases  the  alienation  niight  be  even  after  the  summons, 
without  being  fraudulent ;  as  if  he  went  beyond  sea  either 
before  or  after  the  purchase  of  the  writ,  not  being  prevent- 
ed by  the  summons,  and  knowing  nothing  of  it,  and  there 
made  an  alienation :  but  if  neither  of  the  beforementioned 
cases  could  be  proved,  and  especially  if  the  alienation  was 
after  the  summons,  had  been  testified  and  proved,  he  was 
considered  as  tl^e  real  possessor,  and  was  to  stand  to  the 
suit  as  tenant  (a). 

He  might  plead  that  he  held  only  so  many  acres,  whereas 
the  demandant  claimed  so  many ;  upon  which  an  inquisi- 
tion might  be  had  by  a  writ  to  the  sheriff,  directing  him  to 
summon  four,  six,  or  more  of  lawful  men  of  those  who  made 
the  view,  and  by  them  to  make  inqtiiry  whether  the  tenant 
held  so  many  or.so  many  acres.  *  Again,  in  a  plea  of  non 
tenet,  if  the  tenant  had  before  confessed  in  the  county  court, 
that  he  held  the  whole,  a  writ  went  to  the  sheriff,  com- 
manding him  to  make  a  record  of  the  plea  in  which  such 
confession  was  made  (&).  If  the  .demandant,  after  a  plea 
of  nofi  teiietf  made  a  retraxit,  and  commenced  a  suit  against 
another,  the  tenant  would  not  suffer  any  penalty  for  his  false 
plea  (c).  Exception  might  be  made  to  the  name  of  the  vill, 
any  mistake  in  which  would  be  an  incurable  error  (rf). 

Another  part  of  the  writ,  or  count,  to  which  an  excep- 
tion might  be  made,  was  the  claiming  the  land  utjtis  meum. 

„  .  .  To  this  the  tenant  might  answer,  that  he  had 
majusjus;  and  this  issue  would  be  tned  by 
the  great  assise,  or  duel,  as  the  tenant  pleased.  It  has  been 
before  shewn,  that  the  best  title,  in  the  law,  was  where  the 
jus  possessionis  and  jus  proprietatis  were  united,  which 
was  therefore  called  droit  droit;  and  it  was  a  maxim,  that 
whoever  had  the  jus  proprietatis  ought  to  have  the  pos- 

(«)  Bract.  482.  b.        [h)  Ibid.  433.        (e)  Ibid.  433.        {d)  Ibid.  434* 
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tession.  Possessio  sequitur  proprzet^tem,  but'  not  vke 
versi.  The  proprietas  might  be  separated  from  the  pos^ 
sessio,  in  this  nianoer ;  upon  the  death  of  the  ancestor^  the 
proprietas  immediately  descended  to  the  next  heir,  whether 
he  was  present  or  not;  but  not  being-present,  itie possessio 
-might  be  obtained  by  another,  who  put  himself  into  seisin ; 
by  virtue  of  which  ihe  jus  possessionis  would  descend  to 
his  heirs,  through  the  negligence  of  him  who  had  the  pro^ 
prietas.  Thus,  while  tike  jtts  proprietatis  descended  on 
the  elder  brother,  the  younger  brother  might  obtain  seisin 
and  die  seised,  transmitting  to  his  heirs,"  together  with  the 
jus  possessionis,  which  he  himself  h^,  a  sort  of  jus  pro- 
■  prietatis  (a) ;  so  that  there  would  be  two  jura  proprietatii 
in  different  persons  by  different  discents;  but  one,  as  the. 
descendants  of  the  elder  brother,  woujd  have  majus  jus 
proprietatis,  on  account  of  the  priority ;  and  those  firom 
the  younger  brother  minus  jm;  yet  the  possessio  :o£  the 
latter  would  prevail,  till  the  former  evicted  them  of  the 
jus  proprietatis. 

Anothei'plea  which  the  tenant  might  plead 
was,  that  the  demandant,  or  one  of  his  ances-  Release, 
tors,  had  released  to  the  tenant,  or  some  of  his  ancestors 
from  whom  he  derived  die  jW  possessionis^  and  quit-claim- 
ed for  himself  and  his  heirs  by  a  fine  made  in  the  king'§ 
courts  {b) ;  or  that  the  demandant  or  some  ancestor  lost  the 
land  in  question,  in  judgment  in  an  action  de  proprietate, 
as  by  the  great  assise  or  duel,,  or  a  jury,  on  which  be  had 
put  bimself ;  and  these  pleas  were  to  be  proved  by  the  re- 
cord of  the  justices. 

If  the  demandant  or  any  of  his  ancestors  Fine  and  ncm 
had  been  apprised  of  any  litigation,  or  final      claim. 
concord -made  concerning  their  right,  and  had.  not  put  in 
their  claim,  this  silence  might  be  pfeaded  against  the  de- 
mandant to  a  writ  brought  to  establish  such  right.    The 

(#)  Bract.  434.  ¥.  .       (I)  2bid.  435. 
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manner  of  making  a  claim  was  simply  bj  the  words  (a )> 
appono  clameum  meum;  ovj  what  had  the  same  effect^  by 
commeneifig  a  suit ;  a  fact  like  this  being  a  stronger  proof 
than  a  mere  claim,  that  he  did  not  mean  to  abandon  hi» 
.  prefensi(Mis«    This  claim  was  to  be  made  pending  the  plea, 
and  the  making  of  the  cyrografhuniy  or  before  judgment, 
provided  he  ^vasr  in  court  at  the  time,  or  in  the  kingdom 
.within  the  four  seas ;  and  in  such  case,  ignorance  was  no 
e^^cuse :  nor,  says  Bracton,  as  it  should  seem,  would  he 
afterwards  be  heard ;  for  if  it  was  a  fine,  the  time  taken 
up  by  the  pendency  of  the  action  afibrded,  at  least,  a 
mcmth  for  putting  in  a  claim;  forth^sumnH>ns  ought  to  be 
served  fifteen  days  at  least,  that  being  what  was  called  rea- 
sonable summons ;  and  the  cyrograpkum  used  not  to  be 
allowed  at  the  return  of  the  writ,  but  a  day  was  given  at 
fifteen  days  at  least,  when  the  cyrographmn  was  to  be 
taken;  during  all  which  time  there  was  sufficient  oppor- 
tunity to  make  cldm.     Indeed  a' month  was  the  period 
which  Bracton  says  was  limited  for  this  purpose,  secundum 
communem  provisionem  regni;  and  therefore  he  calls  it 
the  leg^l  time  for  making  the  cyrographum;  so  that  if  it 
was  made  before,  it  was  fiaudulent,  and  no  clainr  need  be 
made  to  invalidate  it(b).    The  place  to  make  claim  was  in 
-Ae  king's  court,  at  the  time  of  passing  judgment,  or  before. 
However,  there  were  certain  causes  of  excuse,  which 
would  protect  a  p^ty  from  the  consequence  of  having 
omitted  to  make  his  claim ;  as,  if  at  the  time  of  the  fine 
aftd  making  the  cyrographum,  the  person  who  ought  to 
make  the  claim  was  within  age,  or  non  sana  mentis ;  if  he 
was  an  ideot,  born  deaf  and  dumb,^  or  the  like.     But  when 
such  person  caiii^  to  age,  or  recovered  his  senses,  it  wa» 
the  opinion  of  some,  that  he  ought  to  make  that  claim  theo^ 
which  he  could  not  make  before ;  and,  according  to  some^ 
if  a  minor  did  not  do  it  within  a  year  after  he  cameof  age^ 
he  would  not  be  excused :  yet  Bracton  says^  that  he  wa» 

(c)  Bract,  43$.  b.  {h)  Ibid.  436* 
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excused,  though  he  made  no  claim  withiji  that  time,  and 
that  a  claim  need  not  be  made  at  all,  and^ would  have  no 
avail  after  judgment  passed,  or  the^  delivery  of  the  cyrogra- 
phum.  A  person  who  was  in  prison  at  the  time  of  the 
)iuit,  or  detained  by  such  a  disorder  as  did  not  allow  him 
either  to  come  or  send,  would  be  excused ;  as  would  also, 
for  the  same  reason  (a),  a  person  who  was  restramed  by 
ibrce,  even  out  of  prison.  A  married  woman,  even  though 
die  might  send,  would  be  excused,  as  sub  potestate  viri ; 
so  that  all  sorts  of  impotence  seemed  sufficient  excuse ; 
and  upon  this  idea,  a  person  who  was  ultra  mare  at  the 
time  was  excused :  and  none  of  these,  according  to  Brae* 
ton,  need  make  any  claim  after  those  impediments  were 
removed,  if  judgment  was  passed,  or  the  cj/rographum 
delivered.  * 

Another  case  in  which  a  party  was  excused,  though  he 
made  no  claim^  was,  where  the  fine,  according  \o  the  words 
of  Bracton,  ipso  jure  sit  nullus ;  as  if  it  was  made  of  a  te- 
nement in  the  possession  of  anotl^i^r  person,  p^faaps  of 
the  person  himself  to  whom  it  was  objected  that  he  made 
no  claim,  or  some  ancestor,  and  not  of  him'^or  his  ances- 
tor) who  pleaded  the  firne  (6);  or  if  the  fine  was  made  by 
any  collusion  or  fraud,  or  in  any  way  so  to  the  prejudice 
of  another,  as  that  it  ought  not  injustice  and  equity  to  hold 
good.    A  person  would  likewise  be  excused,  if  there  was 
■no  cyrographum;  or  if  a  desseisor  made  a  feoffment  and 
then  a  fine,  such  a  fine  might  be  revoked  and  made  void : 
so,  if  at  the  time  of  the  suit,  neither  himself  nor  his  ances- 
tors had  any  title  to  the  tenement  in  question ;  or  if  the  an- 
cestor who  ought  to  have  made  the  claim,  was  not  an  an- 
cestor through  whom  any  right  could  descend  to  the  per- 
son against  whpm  the  fine  was  pleaded.     Bracton  says, 
t]|iat  notwithstanding  a  fine  and  cyrographum  might  seem 
primi  facie  to  be  revocable  in  many  cases,  because  the 
person  making  it  was  only  tenant  for  life^  in  dower,  and 

(•)  C^  eoilem  roHio,  ihi  idem  jus,  {i)  Bract.  436.  b. 
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the  like^  or  because  the  land  in  question  was  held  ia  ville^ 
nage;  yet  all  persons  were  in  law  bound  by  this  judgment ; 
and  therefore,  if  they  made  no  claim^  they'  would  not  be 
excused.  In  short,  it  is  declared  by  Bracton,  that  no  per- 
son should  be  excused  if  he  was  in  the  kingdom,  infra  qua- 
tuor  maria,  and  had  it  in  his  power  to  come  or  send ;  so 
that  even  a  person  in  languors  would  not  be  excused,  be- 
cause he  might  send  (a).  If  a  person  was  in  servitio  regis^ 
so  as  he  could  neither  come  nor  send,  he  was  excused,  al- 
though he  made  no  claim.  Thus  stood  the  law  uppn  the 
subject  of  claim,  to  suspend  the  effect  of  a  judgment  or 
fine. 

From  th^  manner  in  which  Bracton  speaks  of  a  fine,  it 
should  seem  as  if  this  judicial  concord  was  entered  into 
after  a  proceeding  was  commenced  on  any  writ  whatso- 
ever^ which  was  grounded  on  the  proprietas ;  and  that  it 
was  not  confined  to  a  writ  of  covenant,  groundf^d  upon  t^ie 
br<sach  of  a  supposed  prior  agreemeut  and  conco;»i :  it 
seems  particularly  to  have  been  made  in  a  writ  of  right, 
and  is  all  along  mentioned,  in  company  with  a  judgment 
therein,  upon  the  great  assise  or  duel. 
,  Of  perronal  We  have  now  dismissed  the  subject  of  real 
actions,  actions,  through  all. their  parts  and  kinds.  It 
remains  to  add  something  on  the  nature  of  process  in  ac* 
tions  personal.  These^  like  real  actions,  were  commenced 
by  summons;  but  if  a  defendant  omitted  to  appear  upon 
a  lawful  summons,  the  contempt  was  treated  in  a  different 
manner ;  for  they  proceeded  by  attachment,  as  appeared 
in  Glanville's  time  (b).  Personal  actions  differed  likewise 
in  their .  process,  according  to  circdinstances:  in  some 
causes,  which  from  their  nature  would  not  bear  delay;  as 
where  the  subject  was  the  fruits  of  the  earth  or  other 
things,  which  were  perishable;  the  solennitas  attachia-^ 

(«)  Brtct  497.  (fr)  Vid.  ant  Idl. 
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mentorum,  as  it  was  called,  was  tlispensed  with  («): 
so  again,  where  the  lapse  of  a  benefice  wks  apprehended, 
or  where  the  injury  was  very  atrocious,  or  the  plain- 
tiff deserved  a  particular  respect  or  privilege;  as  noble 
persons,  or  mercb^nts  who  were  continually  leaving  the 
kingdom.  But  in  personal  actions  which  did  not  require 
such  special  favour,  if  the  defendant  did  not  appear  to  the 
summons,  and  the  plaintiff  offered  himself  in  court  the  first, 
second,  third,  and  fourth  day,  he  was  not  to  be  waited  for 
any  longer ;  but,  whether  the  summons  was  proved  or  not, 
so  as  it  was  not  openly  denied,  he  was  to  be  attached  Jby 
pledges.  Upon  which  the  entry  on  the  roll  was  thus :  ji» 
obtulitse  quarto  die  versus  B, deplacito;  then  the substadce 
of  the  writ  was  added ;  and  it  went  on,  ei  B.  non  venit,  et 
summonitus,  ^c.  Judicium,  Attachietur  quid  sit  coram,  S^c» 
The  writ  of  attachment  was.  Pone  per  vadium  et  salvos  pie- 
gios  B.  quhd  sit  coram,8^c.  ad  respondendum  deplacitO;  and 
then  followed  the  substance  of  the  writ  as  upon  Uie  roll. 
The  following  instances  of  such  entries  upon  the  roll  are 
given  by  Bracton :  Deplacito  quare  non  tenet  ei  convention 
nem  inter  eosfactam,  or Jinem  inter  eos factum  de,8^c. — De 
placito  quhd  warrantizet  ei  tantam  terram  cum  perfiuentiis, 
ifc* — Deplacito  quare  nonfacit  ei  consuetudinem  et  certa 
tervitia,  qua  facer  e  ei  debet,  S^c. — Deplacito  quid  reddat  ei 
tantam pecuniam  quam  ei  debet  et  injusle  detinet,  S^c.-^^De 
placito,  quare  idem  B.  simul  cum  aliis  venit  . 
ad  domum  suam,  et  ibi  did  such  a  trespass,  con- 
tra pacem  nostram.  Thus  the  attachment  pursued  the 
nature  of  the  origij|al  writ ;  and  at  the  end  was  added  this 
clause :  Ad  ostendendum  quare  non  fait  coram^  8fc.  sicut 
summonitus  fuit :  or  if  he  had  essoined  himself  to  a  parti- 
cular day,  then,  ad  ostendendum  quare  non  servavit  diem 
sibi  datum  per  essoniatorem  suum,  Sfc,  to  which  he  was  to  an* 
swer  before  he  answered  to  the  principal  point ;  and  if 

(a)  Bract.  439. 
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he  could  not  excuse  himself,  be  v^as  to  be  in  miseri- 
eordid  for  his  default 

If  he  did  not  appear  after  this  first  attachment,  theo^ 
upon  the  plaintiff  offering  himself,  he  was  to  be  attached 
l^j  better  pledges,  to  answer  on  another  day :  this  was  called 
qforciamentum  plegiorum,znd  was  in  the  nature  of  distress 
for  service,  where,  if  the  party  appeared  not  at  the  first  dis- 
tress, more  cattle  were  taken  pro  aforciamento  dUtrictio^ 
m$  (a).  The  entry  on  this  occasion  ^9s,A.obtulit  se  quarto 
d^  versus  B.  de  placito,Sf€,  as  before;  et  B.  non  'Denit,et 
0lias fecit  defaltam postqtuimfuit  summonitus;  et  ita  quhd 
attachiatus  tuncfuitper  C.  et  £).  Judicium,Ponaturper  me- 
Hares  plegios  quid  sit^S^c.  upon  which  there  issued  a  second 
attachment,  in  which  was  likewise  contained  a  summons 
against  the  former  pledges,  to  shew  cause  why  they  did  not  - 
|>roduce  the  defendant,  as  they  had  engaged  to  do.  If 
neither  the  (defendant  nor  pledges  appeared  to  this  writ»  all 
the  pledges  were  in  misericordid  and  not  the  defendant;  but 
then  all  the  defaults  fell  upon  the  defendant,  as  if  he  had 
jfound  no  pledges  at  all ;  and  a  writ  issued,  quhd  sit  ad  au^ 
jdtendumjudiciumsuumdepluribus  defaltis;  and  from  that 
day  all  aforcement  of  pledges  ceased.  If  the  defendant  ap 
peared  to  the  second  attachment,  then  only  the  first  (and 
not  the  second)  pledges  were  to  be  amerced^  unless  they 
shewed  cause  why  they  did  not  produce  him  at  the  first  at- 
tachment. However,  though  the  defendant  was  not  to  be 
amerced,  but  summoned  to  hear  judgment  on  his  defaults, 
yet  Bracton  thinks  it  was  odierwiae  in  regard  to  a  plaintiff 
who  had  found  pledges  de  prosequendo.SLnd  did  not  prose- 
cute his  suit;  for,  according  to  him,  they  were  all  to  be 
amerced,  as  well  the  principal  as  the  pledges. 
.  If,  at  the  first  day  of  summons  and  attachment,  neither 
defendant  nor  plaintiff  appearedi  the  plaintiff  did  not,  how-  _ 
ever,  lose  his  writ.  .When  the  defendant  had  been  attach* 
ed  by  better  pledges,  and  did  not  come  to  his  day,  nor 

(«)  Bract.  439. 
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within  the  fourth  day,  and  the  plaintiff  did  (a),  the  entry  was 
thns :  ji.  obtnlit  se  quarto  die  versus  B,  et  J5.  non  venit,  Sfc. 
it  plures fecit  defaltas,  it  a  quidprimh  attachiatusfuitper  C, 
et  D.  et  secundhper  E.etF.  et  idei  omnes  p(egii  in  misericord 
did;  and  then  the  process  above  alluded  to  issued  against  the 
defendant,  commanding  the  sheriff,  quid  habeas  corafh,  S^c. 
corpus  B,  ad  respondendum  A.  deplacito,  ^c.  ad  audiendum 
judicium  suum  depluribus  defaltis,  8^c.  •  If  he  dame  at  the 
day  and  could  not  save  his  defaults^  he  was  to  be  amerced  for 
them,  and  then  to  answer  to  the  action.  If  he  did  not  ap- 
pear, but  concealed  himself,  or,  as  they  called  it,  latitaverit, 
so  that  the  sheriff  returned,  he  was  not  to  te  found  in  his 
bailitmck;  then  the  entry  was  thas:  A.  ohtuHt  se  quarto  die 
versua  B.  de placitOy  as  before;  et  B,  non  venit,  etplures 
^ fecit  def alias,  ita  quidpneceptumfuit  vicecomiti,  quid  ha- 
beret  corpus  ejus;  et  vicecomes  mandasoity  quid  nonfuit  in-^ 
ventus  in  baliivd  sud,  et  idei  vicecomes  distringat  eum  per 
omnes  terras  et  catalia,  quid  sit  ad,  8^c,  upon  which  there 
issued  a  writ  of^istringas  against  his  lands  and  chattels. 
If  he  did  not  appear  to  this  writ,  his  default  was  punished 
by  another  vftit  of  distringas,  commanding  the  sheriff  to 
distrain  his  lands  and  goods,  et  quid  sit  securus  habendi 
corpus  ejus  at  another  day.  If  he^  still  made  default^  the 
next  diitringas  was,  ita  quid:  nee  ipse,  nee  aliquis  pro  eo,, 
nee  per  ipsum  manum  apponat  in  terris,  tenementis,  bladis, 
nee  in  aliis  catallis.  If  he  still  made  default,  the  next 
di$$riugas,  if  it  could  be  so  called,  was,  quid  capiat  omnes 
terras  et  omnia  cataila  in  manum  domini  regis,  etcapta 
in  manum  dominiregis  detineat,  quousque  dominus  fexatiud 
inde  praceperit,et  quiddeexitibus  respondeat  domino  regi: 
,ai&l  beyond  this  there  was  no  further  process  pef  terras 
gt  cti'alla;  they  being  both  taken  into  the  king's  hands  by 
Ibe  sheriff^  who  was  to  answer  for  the  profits  to  the  crown. 

(a)  Bract.  440. 
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What  step  was  to  be  taken  by  the  plaintiff  who  had 
suffered  all  these  delays  ?  for  it  was  hard  that,  after  all^  he 
should  lose  the  effect  of  his  suit.  Bracton  thinks  that 
in  this,  there  was  a  difference  between  actions  upon  a 
contract  for  a  sum  of  mdney,  and  for  a  trespass.  In  the 
former,  he  thought  it  would  be  right  to  adjudge  to  the 
plaintiff  a  seisin  of  the  chattels  to  the  amount  of  his  demand, 
and  to  give  him  a  day,  and  summon  the  defendant;  when, 
if  he  appeared,  the  chattels  should  be  restored,  upon  his 
answering  to  the  action :  if  he  did  not  appear,  he  should 
not  be  heard  upon  the  matter,  but  the  plaintiff  should  be- 
come lawful  owner  thereof.  But  if  it  was  an  actioa  of 
trespass  (a),  then  he  thought,  th^  justices  should  estimate 
the  damage  sustained ;  and  the  rents  and  chattels  of  the 
fugitive  being  valued,  a  portion  should  be  taken  into  the  . 
king's  hands  to  the  amount  of  the  damage,  as  a  penalty  on 
the  defendant. 

Should  the  defendant,  however,  not  be  found,  nor  have 
any  land  or  goods,  he  did  not  wholly  escape  the  resentment 
of  offended  justice ;  for  whether  it  was  an  action  for  moiiej, 
or  a  trespass,  the  defendant  was  to  be  demanded  from 
county  to  county,  at  the  suit  of  the  plaintiff,  till  he  was 
outlawed.  Persons  so  outlawed  were  not,  upon  their  return, 
or  being  taken,  to  lose  life  or  limb,  as  those  outlawed  for 
crimes ;  but  wer^  condemned  to  perpetual  imprisonment, 
or  to  abjure  the  realm. 

Execution  of  It  sometimes  'happened  that  the  sheriff  did 
the  writ.  ^^^  execute  the  attachment,  nor  letum  the 
writ;  and  then,  upon  the  plaintiff  offering  himself,  the 
entry  was  thus :  Jf.  obtulit  se  quarto  die  versus  B.  depla- 
cito,  Sfc.  et  B.  nan  venit,  etpraceptumfuit  vicecomiti,  qnbd 
attachzaret  eum^  quid  esset  ad  talem  diem,  et  ipse  vicecomes 
inde  nihil  fecit,  nee  breve  quod  ei  inde  venit  ^  misit;.et 
ideb  praceptum  est  vicecomiti,  stent  aliis,  qubd  attachiaret 

(«)  Bract  440. 1>. 
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eiiwi,  quhd  sit  ady  Sfc.  et  quhd  ipse  vicecomes  sit  ibi  auditu- 
rm  judicium  suum  de  hoc  quod  pradictumy  S^c.  non  afta- 
chiavit,  nee  breve  quod  ei  inde  venitj  misit,  sicut  ei  pracep- 
turn  fuit.  Upon  this  there  issued  an  alihs  attachihent : 
Pracipimus  tibiy  sicut  alias  tibi  praceperimus,  5fc.  (a). 
If  the  shexiff  did  nothing  upon  this  writ,  nor  shewed  any 
sufficient  excuse,  he  was  amerced  for  his  contempt^  and 
was  commanded  a  third  time  to  attach  the  party :  Praci" 
pimus  tibiy  sicut  sjepius  pneceperimus,  S^c. 

Sometimes  the  sheriff  sent  an  excuse  for  not  executing 
the  writ.  He  would  sometimes  return,  that  the  writ  came 
too  late  to  be  executed;  that  the  party  was  not  to  be  found 
in  his  bailiwick ;  that  he  was  wandering  from  county  to 
county^  and  had  no  certain  residence ;  that  he  had  no  lands 
or  chattels  by  which  he  might  be  dbtrained;  and  many  other 
excuses  might  be  feigned.  Again,  should  the  sheriff  err 
in  the  sort  of  attachment ;  as  when  he  was  to  take  pledges  - 
should  he  make  a  distress;  or,  instead  of  taking  the  per- 
son, should  he  admit  to  bail ;  vsk  all  such,  cases  it  was  usual 
to  make  an  entry  of  the  return,  and  to  specify  it  in  the 
writ  that  issued  in  consequence  thereof:  as  for  instance,  et 
B.  non  ventt,  et  vicecomes  mandavity  quhd  non  attachiavit 
eum,  quia  recepit  breve  tarn  tardi  quhd  precept  um  domini  re- 
gts  exequi  non  potuit :  and  if  it  was  proved  that  he  received 
the  writ  in  good  time,  or  in  the  county  court,  and  might 
have  executed  it,  the  record  went  on,  Et  testatufn  est,  quhd 
iitudrecepit  satis  tempestive  (or,  incomitatu  ubi  attachian- 
dus  pnesens  fuit)y  et  ideh  pnecipiatur  quhd,  S^c.  Upon 
this  a  writ  issued,  commanding  him  to  attach  the  party  (b),  ^ 
and  appear  himself  to  answer  for  his  default;  and  if  he 
failed  in  either,  he  was  in  misericordia,  A  sheriff  was 
sometimes  excusable  for  not  executing  process  by  reason  of 
some  liberty  which  he  could  not  enter,  because  the  lord  > 
thereof  bad  the  retoma  brevium  therein.    In  such  case,  the 

(«)  Bmct.  441.  (^ribid-  441,  b. 
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sheriff  was  to  command  the  baiMof  th«  liberty  to  execute 
it ;  and  if  he  did  not  do  i^^  the  sheriff  was  excusable  before 
die  jttsticesybj  making  a  letmnyquidpraceptumest  ballivo. 
When  the  bailiff  thus  failed  in  doing  his  duty,  tlie  sheriff 
was  then  commanded  not  to  omit  doing  it  by  reason  of  that 
liberty;  under  which  special  warrant  the  sheriff  bad  an  au- 
thority that  did  not  generally  belong  to  him.  The  entry 
upon  the  record  was^  Etvicecames  mandaviirfuhdpracepit 
ballivis  libertatisyet  ipsinihilindefecerunt,  et  ideopracep^ 
iumfuitvkecomiti,quidTfiON  omittat  pboptbb  libbk- 
TAT^M  quifif  Ssc.  and  there  issued  a  writ  qubd  nonomittas, 
containing  an  attachment^  distringasy  habeas  carpus,  or 
whatever  the  necessary  process  might  be^  by  which  also 
the  bailiff  of  the  liberty  was  summoned  to  shew  cause  for 
his  neglect  (a). 

If  the  sheriff  was  resisted  in  the  execution  of  this  writ 
by  the  bailiff  or  lord  of  the  franchise^  there  issued  another' 
non  omittasy  with  a  clause  authorizing  him  to  go,  with  some 
sufficient  knights  and  free  men  of  the  county,  and  take  the 
bodies  of  such  as  resisted  them,  and  keep  them  in  prison  till 
the  king's  pleasure  was  known  concerning  tbem :  the  lord 
of  die  liberty  was  likewise  attac;hed  to  appear  and  answer 
for  the  offence ;  ^nd  if  he  could  not.  deny  it,  his  liberty  was 
seized  into  the  king's  hands  for  such  an  abuse  of  it. 

A  sheriff  noog^  say  that  the  person  was  a  clerk,  and 
claimed  the  privilege  of  a  clerk  not  to  find  pledges,  and 
that  he  had  no  lay  fee  by  which  he  could  be  distrained.  It 
seems  from  Bracton,  that  in  such  case  diey  did  not  proceed 
directly  against  a  clerk,  particularly  in^ trespasses;  but  the 
course  was  to  resort  to  the  archb^iop,  bishop,  or  other  m 
whose  diocese  the  persou  to  he  attached  resided,  or  had  an 
ecclesiastical  benefice^  and  require  him,  $^d€i[/k^a#^i|rc^c/e- . 
ricum  venire  (b).  If  the  bishop  neglected  to  obey  this  wiit^ 
he  was  summoned  to  answer  for  his  default  ^  to  which  tf 

(a)  Bract.  443.  {b)  Biid.  44S.  V. 
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he  made  no  appearaiicey  there  run  againsthim  all  the  so/en* 
nitas  attachiamentorum,  as  in  other  distresses,  and  he  waH 
immediately  distrained  by  his  barony  (a) :  and  if  neither  the 
bishop  appeared  nor  the  clerk,  then  they  proceeded  by 
judgment  of  the  court  against  the  clerk,  who  was  arrested 
and  detained  till  he  was  demanded  by  the  bishop.  At  any 
rate,  it  was  expected,  a  bishop,  who  held  a  barony  of  the 
crown,  should  obey  the. king's  writs;  and  if  a  clerk  did 
not  appear,  the  bishop  might  bring  or  send  an  excuse,  why 
he  had  not  the  clerk  according  to  the  requisition  of  the  writ : 
he  might  say,  that  he  had  no  benefice  in  his  diocese  by 
which  he  could  be  distrained ;  or  if  he  had  a  benefice, 
be  might  say,  that  he  was  a  student  at  Paris  beyond  the  sea, 
that  he  did  bis  utmost  in  sequestering  him  by  his  prebend 
and  other  benefices,  and  could  do  no  more  in  the  way  of 
coqapuLsion*  This  wOuld  be  a  complete  ju«tification  for  the 
bi^op,  and  all  process  would  cease  till  the  clerk  returned, 
and  could  he  taken;  and  then,  if  the  bishop  omitted,  the 
sheriff  might* proceed  ^  above  mentioned  <6): 

It  was  said  before,  that  in  some  personal  actions  the 
solennitas  attachianientorum  wvls  not  to  be  observed,  and 
this  was  in  several  cases  of  privilege ;  as,  in  addition  to  those 
that  have  been  already  mentioned,  where  the  plaintiff  was  a 
crusader  or  a  merchant,  whose  affairs  demanded  dispatch ; 
where  there  was  some  urgent  necessity ;  as  in  assises  of  dar- 
rein presentment,  quare  impedity  and  nonpermitttt,  lest  the 
plaintiff  should  incur  the  lapse  of  six  months ;  where  the 
subject  in  contest  was  a  perishable  article,  as  ripe  fruit ; 
or,  in  an  action  of  trespass,  where  the  injury  was  atrocious, 
and  against  the  king's  peace;  where  regard  was  to  be  had 
to  the  quality  of'the  person  injured,  as  the  king,  queen,  or 
their  children,  brothers,  sisters,  or  any  of  their  relations » or 
kin ;  in  any  of  the  above  cases,  it  was  usual,  in  the  first  in- 
stance, to  have  a  wit  to  the  sheriff,  quhdhabeat  corpus,  JCc.  ad 

(a)  Brtct.  441.  {b)  Ibid.  443.  b. 
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respondendum.  Butthis  writ  against  the  body,  instead  of  the 
"clause  ad  audiendumj  dicium  de  pluribus  defaltis  (which 
would  have  been  absurd ),  had  one,  containing  the  cause 
wherefore  the  formality  of  attachment  was  dispensed  with; 
as,  Fracipimus  tibiy  quod,  omni  occasionc  Sf  dilaHone  post- 
posit  d,  propter  privitegium  mercatorum,  quorum  placitum 
instantiam  desiderat,  habeas^  i^c^  and  so  in  other  cases. 
Buty  notwithstanding  this  intention  to  avoid  delays,  the 
defendant  might  have  an  essoin  de  malo  veniendi,  before  he 
appeared  (a).  In  capital  cases,  there  was  no  attachment 
but  iho^t per  corpus;  and  any  one,  with  or  without  a  pre- 
cept, might  arrest  such  an  offender  (6). 

In  mixt  actions,  as  those  for  dividing  a  common,  deprO' 
parte  sororum,oi  partition,  and  the  like,  the  usual  process 
was,  distress  real,  and  not  distress  personal. 

Thus  far  Bracton  speaks  of  the  commencement  of  mised  ' 
and  4»er60nal  actions;  but,  notwithstanding  the  full  manner 
in  which  he  has  treated  the  whole  proceedings  in  real  ac- 
tions, he  leaves  these  without  any  further  discussion  (e). 
The  small  proportion  that  personal  property  bore  to  real, 
in  these  days,  might  be  a  reason  why  the  remedies  provided 
for  the  recovery  of  it,  should  have  undergone  very  little 
consideration.  Consistently  with  the  inferior  light  in  which 
personal  property  was  held,  it  is  probable,  that  the  nature 
of  personal  actions  had  not  been  much  refined  upon:  we 
shall  see,  in  the  following  part  of  this  History,  how  they 
gradually  grew  into  notice,  and  at  length  became  equally 
important  with  real  actions.  It  ts  to  be  lamented  that  our 
author  passes  over  with  the  same  silence  the  redress  to  be 
obtained  by  a  writ  of  error;  the  practice  of  which  must 
be  collected  from  authorities  of  a  later  period, 

(a)  Bract.  444.  (6)  Ibid.  444.  b.  (c)  Vid.  ant.  459. 
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